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ADVERTISEMENT. 


The  Author  designs  to  publish  occasionally  a  short  report 
of  an  J  new  cases  which  may  be  decided  in  relation  to  copyhold, 
customary  freehold,  or  ancient  demesne  tenure, 'or  the  juris- 
diction of  courts  baron  or  courts  leet;  and  to  refer  in  each 
report  to  the  corresponding  text  in  the  present  work. 

It  is  also  in  the  contemplation  of  the  Author  to  submit 
for  the  adoption  of  stewards  of  manors,  (where  no  established 
custom  prevails,)  a  list  of  fees,  which,  in  reference  to  the  few 
decisions  in  the  courts  of  law  on  that  subject,  and  to  the  more 
general  practice,  gathered  from  a  variety  of  cases,  and  several 
references  that  have  been  under  the  author's  consideration,  may 
appear  to  him  to  be  calculated  to  prevent  the  too  frequent 
questions  raised  with  respect  to  the  charges  made  by  stewards 
on  the  admittance  of  new  tenants.  And  in  furtherance  of 
this  object  the  Author  invites  any  communications  which 
stewards  of  manors  may  be  disposed  to  make  to  him. 


Tbinity  Vacation, 
1834. 
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718.  n.  (g)  add  **  The  honor  of  Knaresbrough  in  Yorkshire  is  a  peculiar.  See  a 
recent  interesting  publication  of  the  customs  of  the  Forest  of  Knares- 
brough." 

788.  n.  (a)  add  "2  Cr.  &  Jerv.  (Ex.)  302,  in  AU,  Gen,  v.  Parsons:* 

791.  n  (e)  add  "  And  see  as  to  the  distinction  between  toll-traverse  and  toll- 
thorough.  Lord  Pelham  v.  Pickersgill,  1  T.  R.  660.  Lord  Falmouih  y. 
George,  5  Bing.  286." 

794.  n.  (b)  add  "  And  the  right  will  not  pass  de  novo,  merely  by  the  general  words 

of  'free  warren,  &c.*  Carr  v.  Smith,  cited  2  Cr.  &  Jerv.  (Ex.)  294,  in 
Att.  Gen.  v.  Parsons" 

795.  n.  (d)  after  5  Co.  104.  a.  add  "  And  see  as  to  the  effect  of  the  words  *  And  to 

have  free  warren  in  all  demesne  lands  in  the  manor,  &c.'  Att,  Gen,  v. 
Parsons,  2  Cr.  &  Jenr.  (Ex.)  279.  Li  that  case  (p.  308)  Lord  Lynd- 
hurst,  C.  B.,  in  delivering  his  very  able  judgment,  said,  Though  the  word 
'  demesne '  may  in  some  cases  be  applied  to  any  fee-simple  lands  a  man 
holds,  yet  it  is  more  correct  and  usual  to  apply  it  to  the  lands  of  a  manor, 
which  the  lord  of  that  manor  either  actually  has,  or  potentially  may  have 
in  propriis  ntanibus.** 

799.  add  "  The  qualified  common  law  right  of  the  public  to  use  the  sea  and  the 
sea  shore,  does  not  extend  to  the  right  of  bathing  in  the  sea.  JSlundell  v. 
CatteraU,  5  Barn.  &  Aid.  268." 

811.  n.  (6)  add  **  But  see  per  Bayley  J.  3  Barn.  &  Cress.  686-7,  in  Rex  v.  Mayor, 
&c.  of  West  Looe,     Vide  also  post.  p.  825,  n.  (c)." 

818.  After  the  words  *  quarter  sessions,*  6th  line,  add  (as  a  note)  '*  Fide  1  Ed.  4. 
c.  2.  [Appendix  (477).]     Post  825.  n.  (a)," 

830  n.  (a)  add  "It  was  held  in  Green  v.  Davies,  3  Bam.  &  Aid.  60,  that  under  a 
custom  for  a  court  of  pleas  in  a  borough  to  be  held  before  the  steward 
and  port  reeve,  or  their  sufficient  deputy  or  deputies,  the  court  might  be 
held  by  a  person  appointed  to  act  as  deputy  by  one  in  whom  both  offices 
were  united,  such  offices  not  being  incompatible." 

849.  n.  (fl)  IDepuiy  SteuHird']  add  "  It  is  only  when  the  office  is  purely  ministerial 
that  the  duties  may,  as  a  thing  of  course,  be  performed  by  deputy,  and 
the  deputy  though  he  may  act  in  his  own  name,  except  in  special  cases, 
should  act  in  the  name  of  his  principah  Com.  Dig.  Officer  D.  5.  Ante, 
pt.  I.  p.  146.  N.  B.  Under  a  grant  of  a  franchise  all  writs  should  be 
returned  by,  or  at  least  in  the  name  of,  the  Principal,  unless  the  grant 
contain  a  special  provision  authorising  the  return  to  be  made  by  the 
grantee  of  the  liberty,  by  his  or  their  bailiff  or  bailiffs,  as  in  Newland  v. 
Oiffe,  3  Bam.  &  Adolp.  647." 

866.  [Hayward]  add  (as  a  note)  *'  It  is  however  established  in  some  places  as  a 
public  annual  office,  conferring  a  settlement.  Rex  v.  Inhab.  of  Whittlesea, 
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4  T.  R.  807.  The  Hog-ringer  is  a  public  officer,  but  the  Pinder  is  not 
necessarily  so.  Rex  v.  Inhab.  of  CUxby,  4  Bam.  &  Adolp.  155. 
(16.)  [Appendix]  At  the  end  of  the  note  on  the  nature,  &c.  of  essoins  add  '*  In  a 
very  recent  case  the  Demandant  in  a  writ  of  right  having  signed 
judgment  of  non  pros,  after  giving  a  more  distant  day  for  adjourning  the 
essoin  than  by  law  he  was  intitled  to  give,  the  judgment  was  set  aside  as 
irregular,  the  court  recognising  the  rule,  that  it  is  incumbent  on  the 
plaintiff  to  adjourn  the  essoin  where  the  defendant  has  cast  one  regularly, 
on  pain  of  being  nonprossed  for  his  neglect.  Tr.  Term.  1833.  -Ttoy^ 
ning  Demandant ;  Lowndes  Tenant,  10  Bing.  65." 
(425).  [^HaywanTs  Oath.']  n.  (a),  add  "being  chosen  by  the  jury  under  an  ancient 
usage,  and  it  is  then  considered  as  a  public  annual  office,  conferring  a  set- 
tlement, like  the  office  of  Hog-ringer.  Bex  v.  Inhab.  of  WkiUletea, 
4  T.  R.  807.     Bex  v.  Inhab.  of  Qixhy,  4  Bam.  &  Adolp.  155." 
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313  n.  (a)  [Ist  Vol.  Extrinsic  Evidence]  add  **Anie,p,  180.  n.  (d).  And  see  Harris 
V.  Bp.  of  Lincoln,  2  P.  W.  137.  Beawnont  v.  FeU,  ib.  141.  Amb. 
175.  n.  1.  Thomas  v.  ThtmaSy  6  T.  R.  676.  Careless  y.  Careless,  1 
Meriy.  384.  Doe  &  Huthwaite,  3  Bam.  &  Aid.  682.  Doe  &  Westlake 
4.  ib.  57." 

372.  [1st.  Vol.  Bankrvj^],  last  line,  add  (as  a  note)  "  It  was  decided  in 
Lloyd  y.  Lander,  5  Madd.  283,  that  a  bankrupt  is  not  a  necessary  party 
to  a  bill  of  foreclosure,  an  equity  of  redemption  of  copyhold  being  poten- 
tially vested  in  the  assignees,  although  no  bargain  and  sale  be  made  to 
them." 

590.  [1st  Vol.  Evidence,]  After  the  judgment  of  Lord  EUenborough  in  Doe  &  Hall 
add  "  It  has  been  lately  decided  that  the  provisions  of  the  48  Geo.  3.  c. 
149  are  merely  revenue  regulations,  and  were  not  intended  to  vary  the 
rules  of  evidence ;  and  that  an  examined  copy  of  the  court  roll  is  evidence 
of  a  surrender  made  out  of  court.  Doe  d.  Cawthom  v.  Mee,  4  Bam.  & 
Adolp.  617.  S.  C.     {Hawthorn  v.  Mee.)    3  Nev.  &  Mann.  424." 
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725,  n.  (cQ,  for  Roe  v.  Staverton,  read  Rex  v.  Staverton. 
752,  n.  (6),  for  457  read  147. 
R.,  n.  (rf).  for  Kitch.  117,  read  Kitch.  146-7. 
798,  n.  (fl)for  Churchwarden  read  Churchward. 
(28),  [Appendix]  line  21,  for  devise  read  demise. 
(396),  [lb.] /or  Doe  d.  Roberts,  read  Doe  d.  Leach. 
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125,  [Ist.  Vol.]  line  16,  fork  should  certainly  seem,  read  it  has  been  thought. 

433.  [Ist  Vol.]  line  11,  for  assessed,  read  assised. 

486-7,  [l8t.  Vol.] /or  Chalk  v.  Danvers,  read  Clark  r.  Danvers. 
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CHAP.  XVIIL 

Of  Customary  Freeholds^  (or  Privileged  Copt/holds). 

The  origin  and  peculiar  character  of  this  species  of  tenure  will, 
I  think,  be  best  illustrated,  by  selecting  some  few  passages  from 
the  Law  Tracts  of  Sir  William  Blackstone,  title  "  Considera- 
tions .on  the  question,  whether  tenants  by  copy  of  court  roll, 
according  to  the  custom  of  the  manor,  though  not  at  the  will 
of  the  lord,  are  freeholders  qualified  to  vote  in  elections  for 
knights  of  the  shire."  (a) 

After  showing  by  an  able  argument,  chiefly  drawn  from  the 
authorities  of  Bractan,  Fleta,  and  Britton,  that  estates  of  this 
nature  are  no  other  than  what  were  well  known  to  our  ancient 
law,  under  the  denomination  of  estates  in  privileged  viUenage 
or  villein  socage,  and  that  they  were  not  free  lands  at  the  com- 
mon law,  our  learned  commentator  thus  proceeds  (b) : 

''As  the  villan-socman  was  distinguished  from  the  pure 
villein^  in  that  he  could  not  be  removed  from  his  estate  at  the 

(a)  By  the  stat.  31  6.  2.  c.  14,  or  any  larger  estate,  of  the  clear  year- 

the  privilege  of  votiiig  for  knights  of  ly  value  of  not  less  than  ten  pounds,  to 

the  shire  was  denied  to  all  persons  vote  in  the  election  of  a  knight  or 

holding  estates  by  copy  of  court  roll,  knights  of  the  shire,  ante,  pt.  1.  p. 

But  see  reference  to  2  W.  4.  c.  45.s.  19,  661.  n.  (6). 
•(  enabling  copyholders  for  a  life  or  lives,  (b)  p.  132. 
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will  of  the  lord  ;  *  a  gleha  amoveri  nan  debet,  qimmdiu  velit 

*  et  possitfacere  dehitum  servitium  ;'  so,  since  this  will  of  the 
lord^  is  by  custom  become  merely  nominal,  the  same  nominal 
distinction  is .  kept  up  between  the  common  copyholders  and 
this  privileged  sort ;  the  words  '  at  the  will  of  the  lord/  being 
still  preserved  in  the  copies  of  the  former,  and  totally  omitted 
in  those  of  the  latter ;  which  omission  is,  indeed,  almost  the 
only  difference  now  remaining  betwixt  them ;  common  copy- 
holders having  arrived  (by  a  series  of  encroachment  on  their 
lords)  at  nearly  the  same  estate  of  enfranchisement,  which  the 
privileged  copyholders  alone  enjoyed  by  the  antient  law.* 

''  Farther  to  confirm  what  has  been  said.  Lord  Coke  (cop.  s. 
32,)  (giving  an  account  of  these  tenures,  which  he  calls  copy- 
holds of  frank  tenure)  observes,  that  they  '  are  most  usual  in 

*  antient  demesne  :  though  sometimes  out  of  antient  demesne 
'  we  meet  with  the  like  sort  of  copyholds :  as  in  Northamptonshire 

*  there  are  tenants  which  hold  by  copy  of  court  roll,  and  have  no 
'  other  evidence,  and  yet  hold  not  at  the  will  of  the  lord.*  And  so 
Mr.  Kitchin  (tit.  cop.)  (a)  says,  '  I  have  seen  in  the  county  of 
'  Northampton,  copyholders  of  frank  tenure,  out  of  antient  de- 

*  mesne  ;  and  they  have  used  a  writ  of  right  close,  and  have  no 
'  other  evidence  but  by  copies,  according  to  the  custom  of  the 
'  manor;  but  their  copies  are  not  at  the  will  of  the  lord.'  And  again, 
(tit.  court  of  antient  demesne)  (J), '  in  surrendei-s  of  lands  in  an- 
'  tient  demesne  of  frank  tenure,  it  is  not  used  to  say,  to  hold  at 

*  the  will  of  the  lord,  in  these  copies ;  but  to  hold  according  to  the 
'  custom  of  the  manor,  by  the  services  before  due ;  and  it  is  not 
'  said  there,  at  the  will  of  the  lord.'    To  these  may  be  added  Mr. 

West,  who  (Symboleography,  S.  603,)  first  lays  down  the  ge- 
neral definition  of  a  copyholder  ;  '  he  which  is  admitted  tenant 
'  of  any  lands  or  tenements  withui  a  manor,  that  time  out  of 
'  memory  of  man  have  been  demisable,  and  demised  to  such  as 
'  will  take  the  same,  in  fee,  fee  tail,  for  life,  years,  or  at  will, 
'  according  to  the  custom  of  the  said  manor,  by  copy  of  court 

{a)  p.  159  of  the  Author's  edit.  (6)  p.  194  of  the  Author's  edit. 
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'  roll  of  the  same  manor.     And  therefore  they  be  called  tenants 

*  by  copy  of  court  roll,  because  they  have  no  other  writings  or 

*  eyidence,  concerning  such  their  lands  and  tenements,  but  only 

*  the  copies  of  the  rolls  of  the  courts  of  the  manors,  within 
'  which  they  lie.'  And  then  (S.  605.)  he  distinguishes  the 
present  species  of  copyholds  from  others,  thus  :  '  In  some  ma- 
'  nors,  the  tenants  have  the  lands  granted  unto  them  and  their 
'  heirs,  in  fee,  fee  tail,  or  for  life,  or  years,  according  to  the 
'  custom  of  the  manor ;  and  not  at  the  will  of  the  lord  accord- 
'  ing  to  the  custom :  it  which  case  the  rolls  and  copies  ought 
'  to  be  made  accordingly.'  All  which  proves,  that  the  omission 
of  these  words  in  its  original,  was  neither  fraudulent  nor  acci- 
dental, but  is  a  badge  well  known  to  the  law,  as  a  kind  of 
family  distinction  between  such  copyholds  as  are  descended 
from  pure,  and  such  as  are  from  privileged,  villenage.'' 

And  after  exemplifying  his  argument  by  a  copy  of  a  court 
roll  in  the  old  chartuary,  or  collection  of  ancient  deeds  and 
forms  in  conveyancing.  Sir  William  Blackstone  adds  (a) : — 
''  This  seems  to  be  convincing  evidence,  that  these  tenures  are 
of  the'  same  nature  with  Bractoris  villan-socage  ;  being  chiefly 
found  in  antient  demesne ;  the  tenants  not  amesnable  to  the 
county  court ;  the  lands  not  transferable  but  only  by  surren- 
der ;  not  capable  of  a  recovery  at  common  law  (h),  but  only  by 
writ  of  right  dose,  according  to  the  custom  of  the  manor ;  and 
though  held  by  copy  of  court  roll,  yet  not  at  the  will  of  the 
lord.  Those  who  imagine  them  to  be  of  any  other  species  of 
tenure,  would  do  well  to  inform  us  what  that  tenure  is,  and  to 
support  their  opinion  with  authorities  equally  cogent.  Taking 
this  then  for  proved,  that  the  tenants  in  question  are  of  the  na- 
ture of  villan-socmen ;  it  will  next  be  our  business  to  shew, 

(a)  p.  136.  fered  in  the  Court  of  Common  Pleas 

{b)  According  to  the  case  of  Oli-     of  customary  freeholds,  passing  by 

ver  &  Taylor,  1   Atk.  474^   (citing     surrender  in  a  Borough  Court.     But 

Baker  &c  Wast,  in  Lord  Maccles^     now  see  3  &  4  W.  4.  c.  74.  §  2. 

JieUts  time,)  a  recovery  might  be  suf-     Vide  also  ante,  pt  1,  p.  84,  et  seq* 

b2 
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that  these  estates  in  villan-socage  are  not  comprised  under  the 
denomination  of  Free  Lands  and  Tenements  or  Freehold, 
within  the  meaning  of  the  statutes  of  Henry  the  Sixth.  And 
here  it  will  he  necessary  to  distinguish  two  senses  of  the  word 
franktenement  or  freehold  ;  the  ambiguity  of  which  expression 
hath  occasioned  the  principal  embarrassment^  to  such  as  have 
already  considered  this  question.  By  the  word  *  freehold* 
then  is  sometimes  meant  the  interest  or  estate  itself^  which  the 
tenant  holds  in  the  land^  sometimes  the  tenure  by  which  that 
estate  is  holden."  (a) 

Again^  (ft)  "  That  such  as  have  a  freehold  interest  only  in 
lands^  and  not  a  freehold  tenure^  are  incapable  of  voting  at 
elections^  will  appear  by  considering  the  consequences  of  the 
opposite  doctrine ;  which  would  be  the  allowance  of  all  copy- 
holders^ of  the  basest  kind,  to  have  equally  votes.  For  they 
may  likewise  have  a  freehold  interest,  as  Lord  Cohe  has  before 
observed ;  being  generally  either  tenants  for  life  or  in  fee  ;  in 
which  case  it  is  held,  that  they  have  fee  and  freehold  hy  cits- 
torn,  (Kitch.  tit.  Cop.) ;  or  in  other  words,  that  the  latter,  viz. 
the  copyholder  in  fee,  hath  a  customary  estate  of  inheritance y 
(9  Rep.  76.  b.)  :  terms,  that  in  their  import  are  at  least  equi- 
valent to  the  customary  freehold,  which  our  courts  of  law  have 
sometimes  applied  to  the  estate  of  villan-socmen."* 

And  again  (c) :  "  It  hath  been  before  hinted,  and  must  not 
be  dissembled,  that  our  law  books  and  courts  of  law  have  fre- 
quently  (especially  of  late  years)  distinguished  these  estates,  in 
antient  demesne  and  elsewhere,  by  the  name  of  cu^stomary  free- 
holds ;  and  have  laid  it  down  that  they  cannot  be  copyholds, 
unless  held  at  the  will  of  the  lord,  (Cro.  Car.  229.  2  Vent. 
143.  Carth.  432.  Lord  Raym.  1225.)  :  and  also,  that  a  free- 
hold may  be  surrendered  by  custom  in  court,  without  the  will 
of  the  lord ;  and  that  the  alienee  shall  not  be  tenant  at  will, 
but  shall  have  the  inheritance.     (Fitz.  Abr.  tit.  Corone,  310. 

{a)  Vide  ante,pt.  1,  tit.  '  Plead-  {h)  p.  138. 

ing,  &c.'  p.  604.  lb.  n.  (/).  (c)  p.  144. 
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Custom,  12.  Bro.  Abr.  tit  Custom^  2,  17.  Tenant  per 
Copie,  22.  9  Rep.  76.  Co.  Litt.  59.  b.  1  Roll.  Abr.  562.) 
But  in  all  these  cases  the  terms  '  freehold  and  freeholder/ 
are  put  in  opposition  to  '  common  copyhold  and  copyholder/ 
to  utt  mere  copyholder,  as  Brook  expresses  it,  (Ten.  per  Copie, 
22.,)  or  such  as  are  sprung  from  the  pure  villenage  of  our  an- 
tient  tenures.  For  it  would  be  absurd  to  say  that  lands, 
holden  by  copy,  are  not  copyholds  in  any  sense.  The  truth  is, 
that  these  lands  are  of  such  an  amphibious  nature,  that,  when 
compared  with  mere  copyholds,  they  may  with  sufficient  pro- 
priety be  called  freeholds ;  and,  when  compared  with  absolute 
freeholds,  they  may  with  equal,  or  greater  propriety,  be  deno- 
nunated  copyholds.  We  do  not  contend  that  they  are  copy- 
holds of  base  tenure,  subject  to  all  the  servile  badges  of  pure 
villenage ;  but  copyholds  of  a  privileged  tenure,  retaining  some 
badges  of  servility  and  not  others ;  or  rather  (negatively)  that 
they  are  not,  purely  and  absolutely,  freeholds.  Whereas  the 
question  in  all  the  adjudged  cases  above  cited  has  been,  whether 
common  copyhold  or  not ;  and  it  has  been  very  justly  deter- 
mined that  this  species  of  lands  is  not  common  copyhold  :  but 
it  does  not  therefore  follow  that  it  is  purely  and  simply  free- 
hold ;  being  on  the  contrary  usually  distinguished  into  a  third 
intermediate  state,  under  the  mixed  and  complicated  denomi- 
nations of  customary  freehold,  free  copyhold,  or  as  Lord  Coke 
expresses  it,  (Cop.  s.  32.,)  copyhold  of  frank  tenure." 

'^  It  perhaps  may  be  also  objected,  that  Lord  Coke  (in  the 
passage  just  cited,)  declares,  that  in  these  copyholds  of  frank 
tenure,  the  freehold  resteth  in  the  tenant  and  not  in  the 
lord  {a).     But  this  word  *  freehold '  must  there  be  understood 

(a)  It  is  not  so^  the  freehold  is  in  Gale  v.  Noble,  Carth.  432.    .5  £aBt 

the  lord,  as  we  shall  presently  see,  ^,  77>  in  B'Oe  d.  ConoUy  y.  Vernon 

hut  there   is  much  dicta  for  Lord  &  Vyse,  7  East  304,  in  Doe  &  Dait- 

CoA-e'^  position.    Vide  N.  1.  Co.  Lit.  vers.   Mann.  Ex.  Pr.  359.   Bingham 

59.  b.     Hughs  V.  Harrys,  Cro.  Car.  v.  Woodgate,  post.  p.  685. 
229.  Bagers  v.  Bradly,  2  Vent.  143. 
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to  denote  the  interest,  and  not  the  tenure  of  the  land  (a). 
And  this  depends  upon  a  nicety  in  the  modern  law^  derived 
from  a  very  substantial  and  solid  reason  in  the  old  law.  When 
lands  were  in  fact  held  in  pure  villenage,  the  tenant  was  really 
tenant  at  the  lord's  will^  and  therefore  the  law  did  not  allow 
him  to  have  the  freehold  of  the  land,  but  declared  it  to  remain 
in  the  lord ;  for  tenant  at  will  hath  hardly  any  interest  at  all, 
much  less  a  freehold  interest.  Afterwards,  when  these  villeins 
became  modern  copyholders,  and  had  acquired  by  custom  a 
sure  and  indefeasible  estate  for  life  or  in  fee,  but  yet  continued 
to  be  stiled  in  their  copies  tenants  at  the  will  of  the  lord ;  (the 
omission  of  which,  in  their  state  of  villenage,  would  have  been 
a  manumission  of  their  persons,  Mirr.  c.  2.  s.  28.  Litt.  s.  204, 
205-6,)  the  law  still  supposed  it  an  absurdity  to  allow,  that 
such  as  were  thus  nominally  tenants  at  will  could  have  any 
freehold  interest :  and  therefore  continued,  and  still  continues, 
to  determine  that  the  freehold  of  lands  so  holden  abides  in  the 
lord  of  the  manor,  and  not  in  the  tenant,  though  he  really 
holds  to  him  and  his  heirs  for  ever,  since  he  is  ako  said  to 
hold  at  another's  will.  But  as  to  these  copyholders  of  free  or 
privileged  tenure,  the  case  is  otherwise.  They  do  not,  'nor 
ever  did,  hold  at  the  lord's  will ;  either  in  fact,  or  nominally. 
There  is  therefore  no  absurdity  in  allowing  them  capable  of 
enjoying  a  freehold  interest;  and  on  that  account  the  law  doth 
not  suppose  the  freehold  of  these  lands  to  rest  in  the  lord  of 
whom  they  are  holden,  but  in  the  tenants  themselves  (b). 
Bracton  indeed  makes  a  distinction  (1.  2.  c.  8.  s.  2.)  between 
native  villan-socmen,  who  are  born  within  antient  demesne, 
and  such  as  are  adventitious,  who  hold  by  compact  and  con- 
vention with  the  lord ;  apprehending  that,  though  the  latter 
may  have  a  freehold  interest,  the  former  cannot.  '  Compact 
'  and  the  consent  of  the  lord  may  make  the  latter's  estate  a 
^  freehold :'  and  again, '  in  the  person  of  one  it  shall  be  free- 

(a)  Ante,  p.  668.  n,  {a),  is  an  erroneous  supposition^  ante  p. 

(b)  This,  as  I  have  before  noticed,      669  (n.  a,)  ;  et  vide  post. 
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*  hold,  in  the  person  of  the  other  villenage.'  And  yet,  grant- 
ing their  interest  to  be  freehold,  it  does  not  follow  that  their 
tenure  is  free ;  for  their  services,  though  certain,  were  not  free 
but  villan  services ;  and  therefore  Bracton  in  the  same  section 
declares,  that  '  although  the  service  be  certain  from  a  villan 
*  socage,  yet  the  tenant  shall  not  therefore  have  a  freehold/  " 

*'  2.  A  second  argument  to  shew  that  these  tenures  in  villan- 
socage  are  not  free  tenures,  will  arise  from  their  method  of 
transfer  or  alienation,  which  was  before  remarked ;  namely,  by 
surrender  into  the  hands  of  the  lord,  and  not  by  the  usual  con- 
veyances by  deed  at  the  common  law.  Of  these,  feoffment 
with  livery  of  seisin  is  still  the  principal,  and  was  the  only  ori- 
ginal conveyance  by  which  a  freehold  could  pass,  till  the  statute 
of  uses  in  the  reign  of  Henry  the  Eighth.'* 

And  after  adducing  as  a  third  ground  of  argument,  that 
tenants  in  villan-socage  are  not  free  tenants,  their  inability  to 
sue  or  be  sued  for  their  lands,  or  of  course  to  levy  a  fine  or 
suffer  a  recovery  in  the  King's  courts  of  common  law  (a),  but 
only  in  the  court  baron  of  the  lord,  by  the  peculiar  writ  of 
right  close  (6),  the  learned  author  further  observes  (c) : — '*  4. 
A  fourth  argument  to  prove  that  this  tenure  cannot  be  a  free* 
tenure,  is  this :  that  though  the  lands  be  not  held  at  the  will  of 
the  lord,  and  therefore  the  tenant  cannot,  nor  ever  could,  be 
ousted  at  the  lord's  pleasure,  as  was  formerly  the  case  in  com- 
mon copyholds ;  yet  still  the  lands  are  liable  to  forfeiture,  and 
the  tenant  may  be  ousted  by  his  own  default,  for  the  non-pay- 
ment and  non-performance  of  his  rents  and  services :  which  no 
free  tenant,  per  liherum  servitium^  could  be  by  the  common 
law.     For  the  writ  of  cessavit  (by  which  lands  may  now  be 

{a)  Ante^  p.  667  n.  (6.)  Note,  "A  a  writ  of  right  close.    Vide  post.  tit. 

fine  levied  or  recovery  had  of  lands  ''  Ancient  Demesne ;"  and  reference 

in  the  King's  court  proves  them  to  there  to  the  act  3  &  4  W.  4.  c.  27, 

"  be  frank-fee."    Old  Nat.  Brev.  tit,  by  which  the  writ  of  right  close  is 

briefe  de  redo  clauso.  F.  N.  B.  13.  abolished  from  the  31st  Dec.  1834. 

(fi)  Ante,  pp.  666-7«  Copyholders         (c)  p.  153. 
in  ancient  demesne  cannot  maintain 


it 
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recovered  against  a  freeholder,  for  such  default  for  two  years 
together,)  was  first  given  by  the  statute  of  Glocester,  6  Ed.  1, 
before  which  the  lords  had  no  remedy,  but  that  of  distress,  for 
substraction  of  freehold  services :  and  at  present,  this  writ  of 
cessavit  may  be  defeated,  even  pending  the  suit,  by  tender  of 
amends  to  the  lord.  But  it  is  the  very  condition  of  the  tenure 
in  question,  that  the  lands  be  holden  only  so  long  as  the  stipu- 
lated service  is  performed ;  '  quamdiu  velint  et  possint  facere 
'  debitum  servitium,  et  solvere  debitas  pensioneSy  as  is  the 
doctrine  of  Bracton,  Britton,  and  the  rest,  above  cited.  So 
too  the  lord  may  seize  their  lands  for  alienation  contrary  to 
the  custom;  (Bro.  Abr.  tit.  Custom,  17;)  and  it  is  not  im- 
probable that  he  has  likewise  the  power  of  seizing,  if  the 
heir  comes  not  in  to  be  admitted  in  court  at  the  death  of  the 
ancestor,  and  for  other  causes,  according  to  the  peculiar  cus- 
toms of  each  respective  manor  (a).  Now  it  is  impossible  that 
tenants  thus  dependant  on  their  lords,  who  may  by  law  take 
the  advantage  of  sudden  forfeitures,  and  destroy  their  estates, 
can  or  ever  could  be  ranked  in  the  same  class  with  absolute 
freeholders,  whose  estates  are  not  liable  to  be  defeated  upon 
any  such  servile  conditions.** 

And  having  relied,  as  a  fifth  ground  of  argument  against 
these  tenants  being  freeholders,  on  the  circumstances  of  their 
not  being  members  of  the  county  court,  where  all  elections  by 
freeholders  are  directed  to  be  'made,  and  their  not  being 
contributory  to  the  wages  of  the  knights  of  the  shire, 
which  were  formerly  raised  by  their  constituents  to  defray 
their  expenses  in  parliament,  our  able  commentator  thus 
concludes  (J) : — '*  6.  The  last  argument  that  shall  be  offer- 
ed upon  this  head  is  a  very  concise  one,  and  is  this;  that, 
however  the  lawyers  may  at  times  have  denominated  these 
tenures  a  sort  of  base  species  of  freehold,  in  contradistinction  to 
mere  copyholds,  yet  the  law  in  the  main  regards  them  as  being 

{a)  But  see  Gale  v.  Noble,  Carth.  {h)  p.  159. 

432. 
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« 

properly  copyhold  and  not  freehold  tenures ;  else  they  could 
not  have  subsisted  to  this  day.  For  they  must  otherwise  have 
been  involved  in  the  general  fate  of  the  rest  of  our  anfient 
tenures,  when  by  the  statute  of  12  Car.  2.  c.  24,  they  all  were 
abolished  and  reduced  to  free  and  conunon  socage  ;•— except 
only  tenures  mjrankalmaign  (a),  and  tenures  by  copy  of  court- 
roll  (b).  Free  and  conunon  socage  these  tenures  cannot  be ; 
their  surrenders,  and  admittances,  their  frequent  fines  for  alien- 
ation, and  peculiar  paths  of  descent,  (from  which  two  last,  as 
not  being  their  universal  properties,  no  argument  hath  been 
hitherto  drawn,)  their  forfeitures,  recoveries,  and  privileges, 
(still  regulated  by  particular  custom  in  derogation  of  the  com- 
mon law,)  most  clearly  evince  the  contrary.  Nor  will  it  be 
pretended  that  they  are  of  the  nature  o{  Jrankalmoign.  There 
remains  therefore  no  other  choice ;  tenures  by  copy  of  court- 
roll  they  must  be.  This  is  their  indelible  character :  it  is  to 
this  they  owe  their  present  existence,  and  survival  of  other  te- 
nures. The  statute  has  reduced  all  manner  of  lay  freeholds 
to  one  and  the  same  level,  of  free  and  common  socage :  but 
copyholds  remain  as  they  were,  as  various,  as  singular,  and  as 
servile  in  their  tenure  as  ever.  These  tenures  therefore  not 
being  free  and  common  socage,  must  necessarily  remain  copy- 
holds, as  entirely  as  in  the  time  of  Bracton ;  of  a  superior 
order,  indeed,  and  distinguished  by  some  advantages  (formerly 
real,  now  nominal  only,)  over  >the  baser  sort ;  but  still  far  short 
of  the  dignity,  the  immunities,  and  the  independence  of  that 
freehold  tenure,  which  for  more  than  three  hundred  years  has 
constituted  an  elector  of  knights  of  the  shire  to  serve  in  the 
English  Parliament." 

(a)  The  tenure  by  which  all  eccle-  16  &  ]  7  Car.  2.  c.  1.  10  Ann.  c.  23. 

siastical  persons  and  corporations,  and  1  Bl.  Tr.  p.  115,  116,  117*   Co.  Lit. 

hj  impropriators,    now  hold   their  100.  b.  n.  (1.) 

lands  and  tithes,  and  who  even  as  to  (b)  But  part  of  the  honorary  ser- 

^                 such  tithes  have  a  freehold  interest,  vices  in  grand  serjeanty  are  also  re- 

though  issuing  out  of  copyhold  land,  tained  by  the  statute  of  12  Car.  2. 

being  a  distinct  inheritance.  See  stat.  Co.  Lit.  106.  a.  n.  (1.) 
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The  above  perspicuous,  classical,  and  highly  interesting  de- 
finition of  the  tenure  now  under  our  consideration,  would,  I 
submit,  fully  justify  me  in  proceeding,  without  any  introductory 
remarks,  to  a  statement  of  some  few  cases  which  appear  to  have 
established  that  the  freehold  is  in  the  lord  in  privileged  copy- 
holds, passing  either  by  surrender,  or  by  deed  of  grant  or  bargain 
and  sale,  and  admittance,  as  well  as  in  ordinary  copyholds  {a). 

But  I  think  it  right  (with  reference  to  the  immediate 
subject  of  the  above  extracts  from  the  Law  Tracts  of  Mr. 
Justice  Blackstone)  to  notice,  that  customary  freeholders, 
although  holding  by  copy  of  court-roll,  were  in  one  instance 
allowed  to  vote  for  knights  of  the  shire  (b),  even  after  the 
statute  of  31  Geo.  2.  c.  14.  (c) ;  and  the  right  of  custom- 
ary freeholders  not  holding  by  copy  of  court-roll,  to  vote  at 
county  elections,  has  been  considered  as  less  doubtful  (d).  Yet 
as  the  statute  of  18  Geo.  2.  c.  18.  enacted,  that  no  person 
should  vote  in  any  election  of  a  knight  or  knights  of  the  shire, 
without  having  a  freehold  estate  in  the  county  for  which  he 
voted,  of  the  clear  yearly  value  of  forty  shillings  ;  and  since  it 
has  been  determined,  that  the  Jreehold  of  these  estates,  of  such 
at  least  as  are  within  and  parcel  of  the  manor,  is  in  the  lord, 
even  when  they  pass  (as  frequently  is  the  case)  by  deed  of 
grant  or  bargain  and  sale  and  admittance,  and  are  not  held  at 
the  will  of  the  lord,  I  agree  with  Mr.  Serjeant  Heywood  {e) 
in  supposing,  that  these  tenants  had  formerly  (jT)  no  right  to 
vote  at  county  elections. 

I  wish  also  to  remind  the  reader,  that  there  is  a  difference  in 

(a)  Probably  it  would  be  held  that  269. 
customary  lands  not  being  tvitkin  and         (6)  Contest     for     Letcestashire, 

parcel  of  the  manor^  but  being  held  1770*  Heyw.  C.  81. 
o/*the  manor  (as  in  ancient  demesne         (c)  Ante^  p.  665  n.  (a.) 
tenure)  form  an  exception  to  the  rule^  {(£)  Gloucestershire  case.     Heyw. 

and  that  the  ft^hold  of  those  lands  C.  82.  Male  134,  285.  Rogers  160.  n. 
is  presumptively  in  the  tenant.  Post.         (e)  Heyw.  C.  85. 
p.  678.  n.  (a.)      See  note  (c.)  to  Le         (f)  t.  e,  prior  to  2  W.  4.  c.  45. 

Fleming  v.  Simpson,  1  Mann.  &  Ry.  Ante^  pt.  1.  p.  661.  n.  (b). 
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ihe  mode  of  pleading  between  pure  copyholds^  and  those  of  a 
pmileged  nature  (denominated  customary  freeholds)  (a), 
arising  principally  out  of  the  circumstance  of  the  former  being 
held,  not  only  secundum  consuetudinem  manerii,  but  also  ad 
volvntaiem  dondni,  whereas  the  latter  are  held  according  to 
the  custom  of  the  manor,  but  not  at  the  lord's  will  (b).  With 
this  exception,  however  (c),  there  would  appear  to  be  no 
grounds  of  distinction  between  ordinary  and  privileged  copy- 
holds, when  the  latter  are  held  by  copy  of  court-roU,  and  pass 
by  surrender  and  admittance  (cif),  although  not  held  at  the 
will  of  the  lord  (e). 

And  that  it  is  a  settled  rule  that  the  equitable  fee  of  customary 
freeholds,  even  when  it  is  acquired  by  way  of  resulting  trust, 
and  although  the  custom  of  the  manor  is  not  to  recognise  an 
alienation  by  will,  or  to  permit  any  trusts  to  appear  upon  the 
court-rolls,  is  devisable  (jT ). 


(a)  Ante,  pt.  1.  pp.  605,  608. 
Vide  also  Burrell  v.  Dodd,  3  Bos.  & 
Pal.  378.  Leigh  v.  WiUiamson,  9 
Wentw.  123. 

(6)  Hughs  Y,  Harrt/SfCro. Car. 229. 
Gale  V.  Noble,  Carth.  432.  Rogers 
V.  Bradlif,  2  Vent.  144.  HUl  v.  Bol^ 
ton,  Lutw.  II7I-  Crouthery,  Old- 
fold,  lb.  125.  S.  C.  Salk.  365.  S.  C. 
2  Lord  Raym.  1225.  S.  C.  6  Mod. 
19.  11  Mod.  53. 

(c)  And  see  as  to  the  writ  of 
Right  Close,  and  o£  Monstraveruni, 
post.  tit. '  Ancient  Demesne/  pp.  694, 
695. 

(d)  In  many  manors  customary 
estates  pass  by  deed  or  surrender, 
but  the  custom  sometimes  requires 
that  the  grantee  should  be  admitted 
in  the  life-time  of  the  grantor,  which 
was  held  to  be  a  good  custom  in 
Fenm  &  Mariott,  Willes  430.   Ante, 


pt.  1.  p.  30.  And  see  FerrymarCs 
case,  5  Co.  84. 

The  reader  is  reminded  that  a  wife 
is  equally  excluded  from  dower  of  a 
trust  estate  in  privileged  copyholds 
or  customary  freeholds,  as  in  ordinary 
copyholds.  Godwin  v.  Winsmore,  2 
Atk.  526.  Forder  v.  fVade,  4  Bro. 
C.  C.  521.  Ante,  pt.  1.  p.  93. 

(e)  The  court  of  B.  R.  held  in 
Doe  &  Danvers,  7  East  299,  that  a 
right  of  entry  in  customary  freeholds, 
passing  by  surrender  and  admit- 
tance, but  not  held  at  the  will  of  the 
lord,  is  not  tolled  by  descent.  And 
now  by  3  &  4  W.  4.  c  27.  J  39.  no 
descent,  discontinuance,  or  warranty 
will  bar  a  right  of  entry  for  the  re- 
covery of  land. 

(/)  WUson  V.  Dent,  3  Sim.  385. 
And  see  Wardell  v.  Wardell,  3  Bro. 
C.C.I  16. 
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It  is  observable^  however,  that  the  case  of  Hussey  v. 
Grills  (a),  is  an  authority  that  a  devise  of  an  equitable  interest 
in  customary  freeholds,  where  there  is  no  custom  to  surrender 
the  legal  interest  to  the  use  of  a  will,  or  where  the  customary 
interest  is  not  devisable,  must  be  attested  according  to  the 
statute  of  frauds :  And  in  another  case  (b),  the  court  would 
appear  to  have  felt  a  distinction,  as  to  the  relevancy  of  that 
statute,  between  a  devise  of  customary  lands  passing  by  deed 
<md  .dmitf^ce,  «>1 .  devi»  of  the  li^  Und.  p-^Jg  by  «<r- 
render  and  admittance.  But  as  it  would  seem  to  be  a  recog. 
nised  principle,  that  a  customary  freeholder  has  no  freehold 
interest,  in  the  strict  legal  sense  of  that  word,  even  when  the 
estate  passes  by  deed  of  grant  or  bargain  and  sale  and  admit- 
tance, the  court  must  be  presumed  to  have  been  influenced  in 
the  above  case  of  Hussey  &  GriUs,  (supposing  that  case  to 
have  been  rightly  decided,)  by  the  circumstance  of  the  will 
alone  being  operative  in  a  devise  of  customary  freeholds,  pass- 
ing by  deed  of  grant  or  bargain  and  sale  and  admittance, 
whereas  the  will  is  to  be  deemed  declaratory  only  of  the 
uses  of  the  surrender,  when  lands  of  that  tenure  pass  by  sur- 
render and  admittance,  the  same  as  in  a  devise  of  ordinary 
copyholds. 

This  distinction  is  deducible  from  the  words  of  Lord  Hardr 
wicke,  who,  in  his  judgment  in  that  case,  said  ^*  There  is  no 
evidence  that  there  can  be  in  this  manor  a  surrender  of  a  cus- 
tomary freehold  to  the  use  of  a  will.  Agreed,  there  never  was 
any  such.  The  foundation  of  the  determinations  as  to  copy- 
holds is  that  the  party  may  dispose  by  surrender  and  will. 
As  there  is  no  method  of  passing  the  legal  estate  of  these  cus- 
tomary freeholds  in  this  way,  there  is  no  reason  to  hold  them 
out  of  the  stat.  of  frauds :  And  as  the  legal  estate  is  not,  so  is 
not  the  trust." 

In  the  recent  case  of  WiUan  v.  Lancaster  (c)  it  appeared 

(a)  Amb.  299.     Ante,  pt.  1.  p.         (ft)  Doe  v.  Danvcrs,  7  East  299. 
332.  n.  (c)  3  Russ.  108. 
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that  the  customary  freehold  lands  held  of  the  manor  were  not 
devisable,  but  were  transferred  by  deed  and  admittance,  the 
operative  words  of  the  deed  being  *  bargain  sell  and  surrender/ 
The  particular  lands  were  vested  in  a  trustee,  in  trust  for  the 
testator  for  life,  and  after  his  decease  for  such  purposes  as  he 
should  appoint  by  deed,  or  by  wiU  or  codicil,  to  be  by  lum 
legally  executed;  and  the  question  was,  whether  a  codicil  not 
executed  according  to  the  statute  of  frauds  would  pass  the 
equitable  interest. 

The  case  was  argued  merely  with  reference  to  the  question, 
whether  the  equitable  interest  of  a  customary  freehold  would 
or  would  not  pass  by  a  will  not  executed  according  to  the  stat. 
of  frauds.  And  Lord  Giffbrd,  M.  R.,  desired  that  the  ques- 
tion might  be  considered  with  reference  to  the  construction  to  be 
put  upon  the  words  '  to  be  by  him  legally  executed/  by  which 
the  testator  might  have  meant  '  executed  according  to  the 
statute  of  frauds.'  The  case  was  afterwards  argued  before  Sir 
John  Copleyy  M.  R.,  and  the  report  merely  states,  that  his 
Honor  was  of  opinion,  that  the  customary  lands  did  not  pass 
by  the  codicil. 

It  may  be  proper  also  to  premise  that  I  have  not  discovered 
any  case  in  which  the  question  has  arisen,  whether  there  may 
be  a  general  occupant  of  customary  freehold  lands,  but  as  an 
occupancy  is  for  supplying  a  freehold  (a),  and  as  the  freehold 
remains  in  the  lord  in  privileged  as  well  as  in  ordinary  copy- 
holds, the  former  would  seem,  with  reference  to  the  law  of 
occupancy,  to  stand  on  the  same  footing  as  the  latter,  and  to 
be  subject  to  special,  but  not  to  general  occupancy  (V). 

I  have  been  equally  unsuccessful  in  my  endeavours  to  dis- 
cover some  judicial  authority,  or  at  least  some  respectable 
dicta,  to  prove  the  perfect  accordance,  or  to  establish  a  clear 
distinction^  between  privileged  and  ordinary  copyholds,  with 
regard  to  the  operation  of  the  writ  of  elegit,  and  from  which 

(fl)  Per  HoU,  C.  J.,  in  Smartle         yjb)  Ante,  pt.  J .  pp.  63,  64,  108. 
▼.  PenkaUow,  1  Salk.  189. 
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the  latter  kre  clearly  exempt  (a).  The  chief  inducement  to 
the  decision  that  ordinary  copyholds  are  not  included  in  the 
statute  of  13  Ed.  1.  c.  18^  appears  to  have  heen^  the  possible 
prejudice  which  the  lord  might  sustain  by  the  introduction  of 
a  new  tenant,  without  his  consent  (b) ;  and  this  principle  would 
seem  to  apply  equally  to  customary  freeholds,  (or  privileged 
copyholds,)  even  when  not  held  at  the  will  of  the  lord,  as  the 
lord's  assent  to  the  change  of  tenancy,  is  implied  in  the  admit- 
tance, which,  (however  unsubstantial  the  act  may  be  considered 
at  the  present  day,)  is,  I  believe,  an  obligation  invariably  im- 
posed upon  the  alienation  of  customary  freeholds,  although 
passing  by  deed  of  bargain  and  sale,  or  other  act  of  assurance, 
not  applicable  to  ordinary  copyholds. 

It  may  also  be  difficult  to  establish  a  distinction  between 
privileged  and  ordinary  copyholds,  in  the  construction  of  the 
act  of  13  Ed.  1.  of  elegit,  consistent  with  the  rule,  that  the 
ireehold  is  never  taken  out  of  the  lord,  in  lands  of  the  one 
tenure  or  the  other,  and  which  would  seem  to  exclude  the 
sheriff  from  any  jurisdiction  over  customary  freeholds,  equally 
as  in  the  case  of  ordinary  copyholds  (e). 

But  the  necessity  of  an  admittance  by  the  lord  of  the  manor. 


{a)  Ante^  pt.  1.  pp.  60, 105. 

Since  the  last  edition  of  this  work 
was  published^  it  has  been  8U^;ested 
that  customary  freeholds  are  liable  to 
be  extended  at  the  suit  of  a  judg- 
ment creditor,  under  the  writ  of 
elegit ;  see  Mann.  Excheq.  Prac.  p. 
43.  Sed  qu.  ?  unless  where  the  lands 
are  not  within  and  parcel  of,  but 
held  of  the  manor,  the  freehold  then 
being  vested  in  the  tenant,  ante,  p. 
674  n.  (a.)  In  p.  362,  Mr.  Manning 
states  that  customary  freeholds  in  an- 
cient demesne  are  extendible,  for 
which  he  cites  Cox  &  Bamsly,  Hob. 
ATy  and  other  authorities.    And  see 


Martin  v.  Wilks,  Mo.  211.  2  Inst 
397-  But  it  is  obsenrable  that  in  the 
case  of  lands  of  ancient  demesne 
tenure,  the  freehold  is  in  the  tenant. 
See  2  Inst.  325. 

{h)  Ante,  pt.  1.  p.  99. 

(c)  The  case  of  an  ejectment  is  an 
exception  to  this  rule,  but  it  is  to  be 
recollected  that  an  ejectment  is,  in 
principle,  an  action  of  trespass, 
founded  on  a  common  law  title  ;  and 
also  that  the  party  bringing  the 
ejectment,  must  first  procure  admit- 
tance to  the  estate  in  question,  and 
which  he  could  enforce  by  showing  a 
colourable  right. 
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in  order  to  perfect  the  conveyance  of  customary  freeholds^  and  the 
absence  of  any  actual  freehold  interest  in  the  tenant^  would 
appear  to  be  the  only  grounds  favourable  to  the  opinion,  that 
lands  of  customary  freehold  tenure,  passing  by  deed  and  not  held 
at  the  will  of  the  lord,  are  not  affected  by  an  extent : — and  the 
exemption  is  clearly  not  to  be  maintained  on  the  ground  of  any 
right,  which  the  tenants  of  such  lands  may  have,  to  implead 
and  be  impleaded  in  the  court  of  the  lord  of  the  manor,  exclu- 
nvely ;  for  the  sheriff  upon  an  elegit,  delivers  only  a  legal 
and  not  an  actual  possession  (a) ;  and  to  obtain  an  actual  pos- 
session the  plaintiff  must  proceed  by  ejectment.     A  further 
argument  to  be  urged  against  the  latter  ground  of  exemption, 
(and  which  may  also  be  urged  against  the  supposition  of  any 
such  privilege  resulting  from  the  freehold  interest  never  having 
been  taken  out  of  the  lord,)  is,  that  lands  of  the  tenure  of  an- 
cient demesne  are  extendible,  although  ancient  demesne  is  a 
good  plea,  where  the  freehold  is  in  question  (b) ;  for  a  tenant 
by  elegit  has  but  a  chattel  interest  (c)  ;  and  by  this  execution^ 
neither  the  freehold,  nor  the  possession,  is  removed  (d).     It 
must  not  be  forgotten,  however,  that  although  the  actual  pos- 
sesion is  not  removed  by  the  sheriff's  entry,  and  delivery  of 
possession,  under  an  elegit,  yet  that  the  legal  possession  so  ac- 
quired^ lays  the  foundation  of  an  ejectment  to  recover  the 
actual  possession ;  and  also  that  tenants  by  elegit,  have  the 
same  remedy  by  assize^  as  freeholders  are  entitled  to  (e). 

I  shall  now  proceed  to  notice  the  cases  to  which  I  have  before 
adverted^  deciding,  as  I  submit,  that  the  freehold  is  vested  in 
the  lord,  and  not  in  the  tenant,  in  all  customary  freeholds, 

(a)  Saonden  69.  n.  3.  2  Gru.  Dig.         (e)  2  Inst.  396.  Note,  the  stat.  of 

73.  Aider's  case,  5  Co.  105.  Westm.  2.  c.  18,  gives  such  tenants 

(6)  Port.  tit.  "  Ancient  Demesne."  a  writ  of  novel  disseisin  if  ejected, 

(c)  Ck>.  Lit.  42.  a.  and  afterwards  a  writ  of  re-disseisin. 

(d)  lb.  CokeY.  Bamsley,  1  Brownl.  lb.  394-6.     P.  N.  B.  189. 1.    And 
234.  see  Co.  Lit.  154.  a;  and  n.  11.  ib. 
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whether  passing  by  surrender^  or  by  deed  of  grant  or  bargain 
and  sale^  and  admittance  (a). 

In  the  case  of  Stephenson  r.  HiU  (b),  which  was  an  action 
on  the  statute  of  2  E.  6.  c.  18^  for  the  payment  of  tithes  of 
corn  and  grain,  and  wherein  the*  question  was^  whether  the 
defendant  could  set  up  any  prescription,  which  would  by  virtue 
of  the  statute  of  31  H.  8.  exempt  him  from  payment  of  tithe, 
or  (as  Lord  Mansfield  put  it)  whether  customary  freeholders 
can  in  point  of  law  prescribe  in  non  decimando.  Lord  Mans- 
field  and  Mr.  Justice  Denison  said,  it  was  a  settled  point  that 
the  freehold  is  in  the  lord ;  and  Lord  Man^ld  added,  **  This 
is  rather  stronger  than  the  case  of  copyholds :  for  copyholders 
had  acquired  a  permanent  estate  in  their  lands  before  these 
persons  had  done  so." 

The  case  of  Doe  d.  Reay  y.  Huntington  &  others  (c),  was 
this : — ^the  lord  by  his  deed,  dated  subsequently  to  the  stat.  of 
qtda  emptores,  18  Ed.  1.  granted  and  confirmed  to  the  tenant 
his  customary  or  tenant  right  estate  (d),  freed  and  discharged 

(a)  But  if  by  the  custom  a  feoff-  ed  and  resolved,  that  '  in  the  case 

ment  should  be  requisite,  as  well  as  at  bar  when  the  fe<^finent  is  presented 

a  surrender,   I  apprehend  that  the  according  to  the  custom  then  it  takes 

freehold  would  be  considered  to  be  effect  by  force  of  the  livery  before/ 
in  the  tenant.     It  was  said  argo.  in  (b)  3  Burr.  1278. 

Stephenson  v.  HiU,  infra,  that  these         (c)  4  East  271- 
customary  estates  in  the  north  never  {d)  It  appears  by  the  report  that 

pass  by  feoffment,  but  by  grant  and  the  tenement  in  question  was  one  of 

admittance.  the  customary  or  tenant-right  estates 

N.  B.  A  custom  that  all  feoffments  within  the  manor,  and  holden  of  the 
of  freehold  lands  within  the  manor,  lord  by  certain  ancient  customary 
must  be  presented  at  the  court  baron  rents  and  services,  descendible  from 
has  been  adjudged  to  be  reasonable,  ancestor  to  heir  according  to  a  cus- 
Perryman's  case,  5  Co.  84.  It  was  tomary  mode,  differing  in  some  re- 
objected  in  that  case  that '  to  say  that  spects  from  the  rule  of  descent  at 
the  custom  of  the  manor  should  divest  common  law,  and  not  devisable  by 
an  estate  of  freehold  and  inheritance  will,  either  directly  or  by  means  of  a 
vested  by  solemn  livery  would  be  surrender ;  but  the  land  appears  not 
againstlaw.'  To  which  it  was  answer-  to  have  been  holden  at  the  will  of 
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of  all  rents  customs  and  services,  (excepting  a  rent  of  o^ 
penny  yearly,  and  suit  of  court  with  the  service  incident 
thereto,  and  all  royalties,  escheats,  S^c.)  belonging  to  the 
seigniory,  so  far  as  might  consist  with  and  not  be  prejudicial  to 
the  immunities  thereby  granted  ; — ^and  Lord  EUenborough,  in 
delivering  the  opinion  of  the  Court  of  King's  Bench  upon  a 
case  reserved  at  the  trial,  in  which  the  questions  were,  under 
what  class  of  tenure  the  estate  was  ranged  before  the  above 
grant,  and  secondly,  the  effect  of  that  deed  as  it  respected  the 
tenant's  right  to  devise  the  estate,  gave  his  full  sanction  to  the 
above  previous  decisions  that  in  the  case  of  customary  tenant^ 
right  estates,  although  alienable  by  deed  of  bargain  and  sale 
and  admittance,  the  freehold  is  in  the  lord,  by  the  following 
observations : — ^'  These  customary  estates  known  by  the  deno- 
mination of  tenant-right  are  peculiar  to  the  nortliem  parts  of 
England,  in  which  border-serrices  against  Scotland  were  an- 
ciently performed,  before  the  union  of  England  and  Scotland 
under  the  same  sovereign.      And  although  these  appear  to 
have  many  qualities  and  incidents  which  do  not  properly  and 
ordinarily  belong  to  villenage  tenure,  either  pure  or  privileged, 
(and  out  of  one  or  other  of  these  species  of  rillenage  all  copy- 
hold is  derived,)  and  also  have  some  which  savour  more  of 
military  tenure  by  escuage  uncertain,  which,  according  to 
Littleton,  sect.  99,  is  knights  service;  and  although  they 

tlie  lord.  likely  even  to  be  descendible^  much 

At  the  end  of  the  form  of  the  less  devisable;   but  the  descent  is 

pleadings  in  Leigh  v.  Williamson,  (in  now  generally  established^  and  per* 

trespass,)  9  Wentw.  129,  (in  which  haps  the    devisability   also  in  this 

the  land  was  stated  to  be  of  custom-  manor :  and  I  am  informed  by  a 

ary  freehold  tenure,  descendible  from  gentleman  of  the  north,  that  many 

ancestor  to  heir,  and  devisable  by  of  these  estates,  to  this  day,  are  not 

custom)  there  is  the  following  note,  devisable,  at  least  not  without  leave 

^*  The  books  are  very  barren  on  this  of  the  lord,  and  seemingly  the  de« 

tfedcB  of  tenure,   but  it  certainly  fendant  relies  upon  this.     If  the  li- 

srose  in  the  northern  court,  Qooost^  oense  of  the  lord  is  necessary,  it 

near  Scotland,  for  the  defence  of  the  should  be  stated  in  the  replication, 
borders ;  therefore  in  its  creation  iui«  ''  A*  Dawson." 

VOL.  II.  C 
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seem  to  want  some  of  the  characteristic  qualities  and  circum- 
stances which  are  considered  as  distinguishing  this  species  of 
tenure ;  viz.  the  being  holden  at  the  will  of  the  lord^  and  also 
the  usual  evidence  of  title  by  copy  of  court-roll^  and  are  alien- 
able also,  contrary  to  the  usual  mode  by  which  copyholds  are 
aliened,  viz.  by  deed  and  admittance  thereon  (if  indeed  they 
could  be  immemorially  aliened  at  all  by  the  particular  spedes 
of  deed  stated  in  the  case,  viz.  a  bargain  and  sale,  which  &t 
common  law  could  only  have  transferred  the  use) ;  I  say,  not* 
withstanding  all  these  anomalous  circumstances,  it  seems  to  be 
now  so  far  settled  in  courts  of  law  that  these  customary  tenant- 
right  estates  are  not  freehold,  but  that  they  in  effect  fall  withia 
the  same  consideration  as  copyholds,  that  the  quality  of  their 
tenure  in  this  respect  cannot  properly  any  longer  be  drawn 
into  question."  His  lordship  further  observed,  that  by  the  deed 
of  confirmation,  the  tenement  had  become  frank  fee,  i.  e»  holden 
in  &ee  and  common  socage,  and  devisable  by  the  statute  of 
wills :  that  the  words  ''  freed,  ftc."  amounted  to  a  release  of 
the  services,  &c.  not  excepted,  and  that  the  icase  bore  a  strong 
analogy  to  the  tenure  of  anci^it  demesne ;  and  to  show  that 
the  customary  qualities  were  extinguished  by  the  deed,  his 
lordship  cited  Griffith  v.  Clarke  (a),  which  was  the  case  of  a 
release  by  a.  fii^e,  after  the  statute  of  quia  emptores,  *^  de  on^ 
nibus  serviiiis  et  consuetudinibus,  salvia  servitiis  if^ra 
scriptis,  viz.  pro  una  virgatd  terrtB  2.  9.  rent  sect  curue  et 
"  relevio^  ajid  the  release  was  de  uno  messuagio  et  und  vir- 
gatd terra:  ;  and  the  court  held  the  custom  of  ancient  demesne 
extinguished  by  the  release,  but  that  the  rent,  suit  of  court, 
and  relief  continued  by  the  saving,  as  the  remnant  of  the  an- 
cient seigniory.  Lord  EUenhorough  also  ruled,  that  the  im- 
mediate customs  of  the  limd  in  question  had  become  extin- 
guished, and  the  land  of  course  devisable,  the  same  as  any 

(a)  Mo.  143.  And  also  49  £.  3.  firmation,  pi.  5.  9  Co.  140.  Vide, 
7.  Per  Bdknap,  G.  J.  Bro.  Abr.  tit.  post.  tit.  '  Ancient  I>emesne/  p» 
Ancient  Demesne,  pi.  8.     lb.  Con-     712. 
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other  socage  land,  under  the  statute  of  wills,  and  consequently 
that  the  defendants,  who  were  devisees,  were  entitled  to  it 
under  the  devise  made  to  them. 

In  the  manor  of  Irthington  in  Cumberland,  and  other  the 
manors  parcel  of  the  barony  of  GiMand,  the  estates  pass  by 
customary  conveyance  of  bargain  and  sale,  the  operative  words 
being  grant  bargain  sell  alien  and  surrender  all,  &c.  the  cus« 
ternary  property  of,  &c.  held  of  the  lord  as  parcel  of  the  manor 
of  A.y  parcel  of  the  barony  of  Gtlsland,  habendum  to  the 
alienee  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord, 
aocordiDg  to  the  custom  of  the  manor ;  with  the  license  of  the 
lord  indorsed  thereon  by  the  steward.  And  in  all  these  manors 
the  freehold  of  the  customary  ten^nents  is  in  the  lord  {a). 

Another  case  of  pecuHar  interest  connected  with  this  subject 
is  Doe  d.  Cook  &  Wife  v.  Damers  (V).  The  estate  ap- 
peared, by  a  case  reserved  at  the  trial,  of  ejectment,  for  the 
opinicm  of  the  Court  of  King's  Bench,  to  be  holden  of  the 
manor  of  Stebunheath,  otherwise  Stepney,  in  Middlesex,  by 
copy  of  oourtHToll,  (but  not  ad  voUmtatem  damini,)  and  to  pass 
by  surrender  and  admittance,  and  to  have  been  leased  under 


(a)  Doe  d.  Earl  of  Carlisle  v« 
Towns,  2  Born.  &  Adolp.  585.  A 
eourt  18  lield  twice  a  year  for  the  ma- 
nors within  the  above  barony^  at  which 
the  tenants  are  called  by  the  roU, 
and  proclamations  are  made  in  case 
of  death  or  alienation,  for  the  heirs 
or  new  tenants  to  appear,  and  on  ap- 
pearance the  names  of  such  tenants 
are  entered  on  a  roll  by  the  steward, 
who  receives  a  fee  of  one  shilling 
from  each  tenant,  and  a  further  fee 
«f  five  shillings  for  the  indorsement 
of  a  license  of  alienation.  In  the 
above  case  of  Doe  Sc  Towns  procla- 
mation had  been  made  for  the  defend- 
ant to  be  admitted  to  two  customary 


tenements,  as  the  heir  of  /.  7.,  and 
the  steward  tendered  to  the  defend- 
ant a  written  admittance  on  a  stamp, 
which  he  refused  to  accept,  but  was 
willing  to  have  his  name  inroUed  and 
to  pay  the  customary  fee  of  one  shil- 
ling. Upon  such  refusal  the  lord 
seised  quousque.  But  the  court  of 
B.  R.  held  that  such  an  inrolment 
was  not  an  admittance  within  the 
provisions  of  the  stamp  act  of  55 
Geo.  3.  c.  184,  but  that  on  an  alien- 
ation the  estate  passed  by  the  cus- 
tomary conveyance,  and  that  on  a 
descent  the  heir  became  entitled  as 
in  the  case  of  freehold  property. 
(6)  7  East  299. 

c2 
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a  previous  license  from  t|ie  lord ;  and  it  also  appeared  to  have, 
been  surrendered  by  the  late  owner^  to  the  uses  of  her  wilL 
And  the  court  ruled,  that  it  being  so  circumstanced,  whether 
held  at  the  mU  of  the  lord  or  not,  the  freehold  was  in  the 
lord  and  not  in  the  tenant,  and  that  with  respect  to  all  the 
questions  arising  in  the  case,  it  was  to  be  taken  and  considered 
as  copyhold. 

The  court  had  entertained  a  doubt  in  the  above  case  how 
far  the  will  could  be  considered  a  will  in  writing  under  the 
terms  of  the  surrender,  and  whether  under  the  7th  and  9th 
sections  of  the  statute  of  frauds,  the  will  must  not  be  signed  by 
the  party,  as  thrown  out  by  Lord  Kenyon  in  Dae  d.  Tempest 
v.  Dancer  (1796),  and  according  to  what  is  reported  to  have 
been  said  by  Lord  Hardwicke,  in  Tifnell  &  Page,  '*  that 
**  when  such  will  was  in  writing,  and  signed  by  the  party,  that 
i^  was  sufficient/'  But  they  now  expressed  themselves  satis- 
fied, that  a  will  to  direct  the  uses  of  a  surrender  of  a  copyhold 
Or  of  a  customary  estate  passing  by  surrender,  was  not  within 
the  statute  of  frauds,  and  need  not  be  signed,  unless  such 
signature  be  required  by  the  terms  of  the  surrender  to  the 
uses  of  the  will;  and  added,  that  although  they  thought  it 
would  have  been  the  sounder  construction  to  have  holden,  that 
copyholds  were  comprised  in  the  general  words  of  the  5th  and 
6th  sections  of  the  act,  *'  all  devises  and  bequests  of  any  lands 
**  or  tenements  ;**  yet  it  was  a  settled  point,  that  the  lands 
pass  by  the  surrender  and  will  taken  together,  as  if  the  devisee's 
name  was  inserted  in  the  surrender,  and  that  they  do  not  pass 
by  the  will :  that  the  7th  section,  requiring  declarations  or 
mentions  of  trusts  of  land  to  be  in  writing,  signed  by  the  party 
enabled  to  declare  the  trust,  or  by  his  will ;  and  the  9th  sec- 
tion requiring  all  grants  and  assignments  of  trusts  to  be  also 
in  writing,  signed  by  the  party  granting  or  assigning,  or  by 
such  last  will  or  devise,  did  not  extend  to  surrenders  of  copy- 
hold or  customary  estates,  but  referred  only  to  such  will  as  the 
statute  recognused,  viz.  a  will  attested  by  three  or  four  wit- 
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nesses, — a  \nll  of  such  lands  not  being  a  creation  or  declara- 
tion,—or  a  grant  or  assignment  of  a  trust  (a).  And  as  to  the 
qaestion  wluch  had  arisen,  whether  the  will  stated  in  the  case 
was  to  be  considered  a  will  in  writing,  the  court  referring  to 
1  And.  34.  3  Leo.  79.  2  Keb.  128.  Carey  &  Ashew,  2  Bro. 
C.  C,  and  a  note  to  Wagstcff  v.  Wagstqff,  2  P.  W.  269. 
t.  {V),  also  ruled,  that  the  instrument  in  question,  wliich  was 
the  written  instructions  for  a  will  disposing  of  the  above  cus- 
tomary estate  to  the  lessor  of  the  plaintiff,  and  which  had  been 
pronounced  as  the  will  of  the  testator  by  the  prerogative 
court,  was  a  will  in  writing  within  the  terms  of  the  surrender ; 
and  judgment  was  therefore  given  for  the  plaintiff. 

It  is  proper,  however^  to  apprise  the  reader,  that  in  a  recent 
case  (c),  (in  which  the  principal  question  was,  whether  the  effect 
of  a  umon  of  the  fee  of  customary  tenements  with  the  estate 
for  life  of  the  lord,  was  an  absolute  extinguishment  of  the  cus- 
tomary interest,  or  only  a  suspension  of  it  during  the  life  of  the 
lord  (d),)  the  present  Master  of  the  Rolls  held,  that,  as  the  cus- 
tom of  the  manor  required  a  bargain  and  side,  as  well  as  a 
surrender  and  admittance,  to  pass  the  customary  tenements 
which  were  the  subject  of  the  suit,  they  were  plainly  freehold 
(or,  in  other  words,  that  the  freehold  was  in  the  tenant,  and 
not  in  the  lord).  And  his  Honor  added,  ^  The  necessity  of 
surrender  and  admittance  is  probably  a  remnant  of  the  ancient 
tenure  of  villenage,  and  does  not  affect  the  freehold  nature  of 
the  interest,  although  it  prevents  the  customary  tenement  from 
being  strictly  of  freehold  tenure, — a  distinction  which  is  well 
estaUished."  But,  with  great  deference  to  so  high  an  autho- 
rity, I  would  submit  that,  as  the  form  of  the  deed  of  convey- 
ance was  not  calculated  to  pass  a  freehold  interest  either  at 
common  law,  or  under  the  statute  of  uses,  the  above  case  is  not 
distinguishable  from  that  of  Doe  8c  Huntington,  and  that,  con- 

{a)  Ante,  pt.  1,  p.  107.  >«e  3  Rum.  112,  argo.  in  WiUan  h 

(jb)  Ante,  pt.  1,  p.  291  >  et  seq.  Lancaster, 

'   (c)  Bingham  v.  Woodgate,  1  Ruu.  (d)  Vide  this  case,  ante,  pt.  1, 

&  Mjl  32.  S.  C,  (called  also  Hudle^  pp.  44, 646. 
siane  y.  Corbelt,)  1  Taml.  183.  And 
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sistently  with  the  opinion  expressed  by  the  court  in  the  last 
mentioned  case^  and  in  Stephensofi  &  HiU  (a),  and  Burrell  & 
Dodd  (b),  the  customary  tenements  in  the  principal  case,  '  fell 
within  the  same  consideration  as  copyholds/  the  freehold  inter- 
est, therefore,  being  in  the  tenant,  and  not  in  the  lord  (r). 

In  concluding  my  observations  on  the  qualities  of  customary 
freehold  tenure,  it  is  proper  to  notice,  that  the  Court  of  Com* 
mon  Pleas,  in  the  case  of  Burrell  v.  Dodd  (jd),  decided  that 
customary  or  tenant-right  estates,  held  of  the  lord  by  certain 
rents  and  services  according  to  the  custom  of  the  manor,  are  not 
within  the  statutes  of  partition,  and,  consequently,  that  it  was 
a  sufficient  objection  to  the  plaintiff's  obtaining  judgment  under 
a  writ  de  partitione  Jiiciendd,  that  the  land,  upon  the  face  of 
the  plea,  appeared  not  to  hejreehold,  properly  so  called.  And 
the  court,  in  giving  judgment,  observed,  that  in  some  points 
the  law  regardeth  such  tenants  no  more  than  as  mere  tenants 
at  wiU,  ^'  for  the  freehold  at  the  common  law  resteth  not  in 
them  but  in  their  lords,  unless  it  be  in  copyholds  of  frank  tenure, 
which  are  most  usual  in  ancient  demesne."  This  case  may  there* 
fore  be  added  to  the  several  other  authorities  fixing  the  freehold 
interest  in  the  lord,  in  customary  freehold  lands,  whether  pass- 
ing by  surrender  or  by  deed  of  grant  or  bargsun  and  sale  (e). 

I  have  had  frequent  occasion  in  the  course  of  the  present 
chapter  to  speak  of  tenants  in  Ancient  Demesne  ;  and  I  pur- 
pose now  to  proceed  to  a  consideration  of  the  peculiar  nature 
and  properties  of  that  tenure. 


(a)  Ubi  sup. 
(6)  Infri. 

(c)  Vide  also  1  Sho.  287.  2  Sir 
W.  Bl.  1116.  Brotvn  v.  Ratvlins, 
7  £a8t>  409.  S.  C.  {Bourne  v.  i2ait^« 
Uns)  3  Smith,  405.  Milbank  & 
DaUaval,  19  Elis.  cited  in  Bronm 
&  RawUns,  (7  East,  429,  430.)  10 
East  276,  argo.  in  Curlis  t.  Daniel. 

(d)  3  Bos.  &  Pul.  378. 

(e)  See  the  note  to  Caret/  v.  As" 
kern,  Eden's  Ed.  of  Brown's  C.  C. 


2d  vol.  p.  59.  Mr.  Eden  there  men-* 
tions  that  this  doctrine  (as  he  was  iii^ 
formed)  had  been  discussed,  as  ap* 
plying  to  certain  customary  estates 
within  the  manors  of  the  Bishop  of 
Durham,  but  that  the  question  had 
not  called  for  judicial  determination. 
And  see  further  as  to  customary- 
freeholds,  ante,  pt.  1,  p.  J94  (tit. 
*  SuRBENDER ') ;  p.605.  (tit. '  Plead- 
ing ') ;  p.  626.  (tit. '  Mandamus  'y 
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It  may  be  proper  to  premise^  that  the  Court  of  Ancient  De- 
meme,  is  a  Court  Baron,  and  not  a  Court  of  Record  (a) ;  a 
¥rrit  of  error,  therefore,  does  not  lie  in  it,  but  the  relief  is  by 
writ  of  false  judgment  (6), 

The  tenure  i^  Ancient  Demesne  is  c(Mifined  to  such  lands  as 
were  held  in  socage  of  manors  belonging  to  the  crown  in  the 
reign  of  Edward  the  Confessor  (e),  and  in  the  reign  of  William 
the  Conqueror  {d),  and  sometimes  therefore  designated  *  socage 
in  ancient  tenure' — and  whenever  a  question  arises  as  to  the 
particular  lands  being  ancient  demesne^  it  is  to  be  decided  by 
the  production  oi  Domesday-book  (e) ;  wherein  the  lands  which 
were  in  the  possession  of  King  Edward,  are  called  terra  Regis 
Edwardi,  and  those  which  were  in  the  possession  of  William 
the  Conqueror,  are  called  terne  Regis. 


(a)  Kitch.  187,  cites  0  Ed.  4.  43. 

3  H.  4.  26.  lb.  100.  4  Inst.  269- 
Corny.  04,  and  1  Salk.  340,  in  Hunl 
▼.  Bourne  (or  Bum).  And  the 
siiitora  are  the  judges  of  the  court. 
KHch.  190,  (cites  34  H.  6.  38 ;  13 
H.4. 17;   3H.4. 16;   6H.4.2)« 

4  Inst.  260.  JerUUman's  case,  6  Co. 
lib.    F.  N.  B.  11.  6.  (n.  b.) 

(&)  F.  N.  B.  12.  Kiteh.  187. 100. 
Jenileman's  case,  sup. 

(c)  F.  N.  B.  14.  D.  Kitch.  102. 

(d)  2  Inst.  542.  4  Inst.  260. 
Lex.  Man.  26-7-  Hunl  v.  Burn, 
h  Salk.  67.  S.  C.  Holt  60.  F.  N.  B. 
14  D. 

(e)  9  Co.  31,  a.  Kitch.  192,  cites 
49  £.  3.  22. ;  and  also  a  trial,  7  H. 


6.  34,  in  which  it  was  certified  bj 
domesday-book,  that  London  was 
not  ancient  demesne.  (N.  B.  The 
appendix  to  the  second  General  Re- 
port from  the  Commissioners  oa 
Public  Records,  reprinted  1819,  p. 
467,  cites  for  this  37  H.  6.  27.  Vide 
2  Leo.  191.)  Saunders  v.  Welch, 
cited  1  Salk.  57.  Gilb.  Ev.  69. 
Lex  Man.  28.  Doe  d.  Rust  y.  Roe, 
2  Burr.  1048.  But  whether  parcel 
or  not  of  a  manor  which  is  ancient 
demesne,  is  to  be  tried  per  pais, 
Kitch.  192-3,  dtes  12  Ass.  18.  22 
Ass.  45.  Hunt  v.  Bum,  sup.  Hop^ 
kins  v.  Pace,  1  Sho.  271,  ca.  168. 
8.  C.  Comb.  183.  9  Co.  31.  a.  Br. 
Trials  pi.  120. 
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Domesday-book  (a),  which  about  fifty  years  ago  was  re- 
printed by  government,  under  an  address  of  the  House  of 
LfOrds  (b),  records  the  survey  made  by  command  of  William  the 
Conqueror,  of  all  the  manors  throughout  England,  except  those 


(a)  The  better  opinion  seems  to 
be,  that  this  book  was  compiled  upon 
the  introduction,  or  rather  on  the 
complete   establishment,   of   feudal 
tenure  in  England  by  William  the 
Conqueror,  for  the  purposes  of  mili- 
tary defence;  and,  as  Sir  Martin 
Wright  supposes,   (Ten.  56),   '^In 
order  to  discover   the  quantity  of 
every  man's  Jee,  and  to  fix  his  ho^ 
mage,"      Sir    Wm.   Blackstone  ob- 
serves, **  We  learn  from  the  Saxon 
Chronicle  (A.D.  1085),  that  in  the 
19th  year  of  King  William's  reign, 
an  invasion  was  apprehended  from 
Denmark;  and  the  military  consti- 
tution of  the  Saxons  being  then  laid 
aside,  and  no  other  introduced  in  its 
stead,  the  kingdom  was  wholly  de- 
fenceless ;  which  occasioned  the  king 
to  bring  over  a  large  army  of  Nor- 
mans and  Bretons,  who  were  quar- 
tered upon  every  landholder,    and 
greatly  oppressed  the  people.     This 
apparent  weakness,  together  with  the 
grievances  occasioned  by  a  foreign 
force,    might    co-operate  with    the 
king's  remonstrances,  and  the  better 
incline  the  nobility  to  listen  to  his 
proposals  for  putting  them  in  a  pos» 
ture  of  defence.    For  as  soon  as  the 
danger  was  over,  the  king  held  a 
great  council  to  inquire  into  the  state 
of  the  nation ;  the  immediate  conse- 
quence of  which  was  the  compiling 
of  the  great  survey,  called  Domesday- 
book,  which  was  finished  in  the  next 


year :  and  in  the  latter  end  of  that 
very  year  the  king  was  attended  by 
all  his  nobility  at  Sarum ;  where  all 
the  prindpel  landholders  submitted 
their  lands  to  the  yoke  of  military 
tenure,  became  the  king's  vassals, 
and  did  homage  and  fealty  to  his 
person."  2  vol.  Com.  48.    And  adds, 
(/6.  p.  51.)  ^'  In  consequence  of  this 
change,    it    became    a  fundamental 
maxim     and     necessary     principle 
(though  in  reality  a  mere  fiction)  of 
our  English  tenures,  '  that  the  king 
is  the  universal  lord  and  original  pro- 
prietor of  all  the  lands  in  his  king- 
dom :  and  that  no  man  doth  or  can 
possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  de- 
rived as  a  gift  from  him,  to  be  held 
upon  feodal  services.'" 
The  reader,  however,  is  reminded, 
that  most  of  our  ancient  text  writers 
are  agreed,  that  military  services  and 
feuds  may  be  traced  to  the  Saxon 
polity,  but  that  the  feudal  law  was 
completely  established  about  the  mid- 
dle of  the  reign  of  William  the  Con- 
queror.   Vide  Harg.  &  BuiL  notes 
to  Co.  Lit.  64.   a.  &  b.,  65.  a., 
191.  a. 

(6)  And  is  said  to  be  e)cecuted 
with  the  most  scrupulous  fidelity  and 
correctness :  See  first  Report  of  the 
House  of  Commons  on  Public  R^ 
cords.  Appendix  A.  1.  a.  1  Phill.  on 
£v.  321. 
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m  the  northern  counties^  viz.  Northumberland,  Cumberland, 
Westmoreland,  and  Durham  (a) ;  and  part  of  Lancashire. 

This  survey  is  supposed  by  some  ancient  writers,  to  have 
been  undertaken  about  the  year  1081,  and  to  have  been  finish- 
ed in  1086  (b) ;  but  the  exact  time  of  its  commencement  is  dif- 
ferently stated  by  historians,  some  aflfirming  that  it  was  begun 
in  1085,  and  finished  in  about  a  year  (c). 

Domesday-book  has  been  sometimes  called  Liber  de  Wifi' 
Uma,  or  Rotidus  WintonuB,  which  is  considered  to  be  evidence 
of  the  first  place  of  its  deposit.     It  appears  to  have  been  re- 


(a)    A    valuable    supplement    to 
Dometday-book  was,    a  few  years 
ago,  reprinted,  entitled  the  Boldon- 
bookj  or  Surrey  of  the  Palatinate  of 
Sorham.      In  the  appendix  to  tiie 
second  general  Report  from  the  Com- 
miflsioneTs  on  Public  Records,    (p. 
475,)  it  is  stated,  that  Hugh  Pudsey, 
caUed  also,  De  Pnteaoo,  De  Pusar, 
and  De  Pusaz,  nephew  to  Stephen, 
king  of  England,  caused  this  survey 
to  be  made  in  1183 ;  and  that  it  pro- 
bably had  its  name  from  Boldon,  a 
Tillage  and  parish  near  Sunderland, 
in  the  same  diocese,  where  either  it 
was  compiled,  or  according  to  the 
census  of  whose  inhabitants,  the  other 
manors,  &c.  in  that  bishopric  were 
r^nlated.     This  useful  work  adds, 
"  Of  the  motives  or  reasons  which  led 
to  this  compilation,  we  have  no  re-* 
cord ;  but  Bishop  Pudsey  affected 
'*  the  state  of  a  sovereign  in  his  own 
palatinate;   in  which  there  were 
many  royal  rights,  which  had  been 
enjoyed  by  its  prelates  long  before 
the  conquest,  and  were  continued 
long  after;   several  of  which  re- 
main even  to  the  present  day.  And 
perhaps  it  was  in  consequence  of 
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*'  these  exclusive  rights,  that  when 
the  general  census,  known  by  the 
name  of  Domesday-liook  was  made, 
the  bishoprick  of  Durham  was 
passed  by,  as  it  was  found  to  con- 
**  tain  no  rights  which  could  be 
claimed  by  the  monarch,  without 
trenching  on  those  which  had  been 
possessed  by  its  bishops  through  a 
long  series  of  years." 
This  record  it  seems  is  frequently 
appealed  to,  and  has  been  admitted 
as  evidence  in  trials  at  law,  on  ques- 
tions affecting  the  seignorial  rights 
of  the  see  of  Durham. 

One  copy  of  the  Boldon-book  is  in 
the  bishop's  auditor's  office,  Durham ; 
another  in  the  library  of  the  Dean 
and  Chapter  in  the  same  city ;  and  a 
third  among  the  manuscripts  of  Arch- 
bishop Laud,  at  Oxford. 

(6)  See  Lex  Man.  2?.  4  Inst. 
269. 

(c)  Baron  Maseres,  in  the  notes 
to  his  '  Excerpta  ex  Orderico  Vitali,' 
p.  259,  represents  the  survey  to  have 
begun  as  early  as  1071-  See  App.  to 
2nd  Oen.  Rep.  from  Comm.  on 
Pub.  Bee.  p.  382,  et  seq. 
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moved  to  Weirtminater  soon  after  its  completion^  and  kept 
under  seal  in  tlie  Exchequer^  till^  in  1696^  it  was  deposited  in 
the  chapter  house. 

Ancient  writers  are  not  agreed  as  to  the  derivation  of  the 
word  '  Domesday  :'  It  has  been  affirmed  {a),  and  with  appa^ 
rent  probability,  to  be  a  corruption  of  Dame-boc,  which  was  the 
appellation  given  to  Alfrjeds  register  or  code  of  Saxon  laws ; 
but  the  word  ^domesday'  was  frequently  used,  even  so  long 
back  as  the  eleventh  century,  to  denote  a  survey  (6). 

As  there  can  be  no  appeal  from  domesday-book,  and  no  aver* 
ment  made  against  it  (c),  so  it  has  not  inappositely  been  called 
liher  judiciatius  (d) ;  and  we  have  a  further  due  to  the  signi- 
fication of  the  word  '  Domesday/  in  Sir  Edward  Coke's  ^th 
Inst  (^),  who  in  adverting  to  its  uncontrollable  truth  and  verity, 
says,  '^  And  therefore  in  that  respect  like  the  doome  and 
judgement  at  DoomesdayJ" 

J)omesday4K)ok  was  frequently  appealed  to  in  ancient  times, 
as  will  be  seen  by  consulting  several  of  the  authorities  already 
referred  to  (y). 

In  the  case  of  Griffin  v.  Palmer  (g),  the  issue  was  whether 
the  manor  of  Bowden  in  Northamptonshire  were  ancient 
demesne  or  not;  and  the  Court  of  Common  Pleas  awarded 
that  the  plaintiff  *  habeat  recordum  libri  de  Domesday  hie 
'  in  Oct.  Mich.,  fycl  and  on  production  of  the  book  at  the 
trial  it  appeared,  that  the  manor  of  Bowden  in  Leicestershire 
was  ancient  demesne,  but  that  Bowden  in  Northamptonshire 
was  not 

The  like  issue  was  taken  in  ejectment  fcH*  lands  in  Longhc^e 

(a)    See    Bishop    Kennett's  Pa-  (e)  P.  209.    So  Redbome,  Angl. 

rocb,  Antiq.  Sacr.    torn.    i.   p.    857*     ''  Vocalus 

(6)  See  App.  to  second  Gen*  Re-  Domesday  ;  et  voe&b$r  sic,  quid  nulii 

port  from  Commissioners  on  Public  parcit  stent  net  wutgnus  dies  jttdicii" 

Records,  381,  383-4.  (/)  Ante,  p.  687-  n.  (e). 

(c)  4  Inst.  209.  {g)  1  Brownl.  43.  S.  C.  Hob.  188. 

(d)  Spelm.  Gloss,   v.  Domesday.  Ca.  230.  Lex  Mam.  30. 
And  see  4  Inst.  269. 
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in  Gloucestershire^  and  at  the  trial  Domesday-book  was  brought 
into  court  by  an  officer  of  the  Exchequer^  by  which  it  appeared 
that  Hope  was  Ancient  Demesne,  but  there  was  no  mention  of 
Langfiope,  upon  which  the  counsel  for  the  defendant  offered  to 
prove  that  Hope  and  Longhcpe  were  one  and  the  same  place ; 
but  the  court  would  not  admit  such  proofs  and  held  that  the 
defendant  should  have  pleaded  that  it  was  known  as  well  by 
the  one  name  as  the  other  (a). 

And  unless  the  manor  or  land  is  mentioned  under  the  title 
feme  Regis  or  terrie  Regis  Edwardi  (6),  in  Domesday-book, 
it  will  not  be  deemed  Ancient  Demesne,  although  the  book 
itself  should  furnish  evidence  of  a  grant  thereof  from  the 
Crown  (c). 

There  are  three  sorts  of  tenants  in  Ancient  Demesne,  one 
who  hold  their  lands  freely  by  the  grant  of  the  King ;  a  second, 
who  hold  of  a  manor  which  is  Ancient  Demesne,  but  not  at  the 

* 

ftill  qf  the  lord,  and  whose  estates  pass  by  surrender,  or  deed 
of  grant  or  bargain  and  sale,  and  admittance,  and  denominated 
customary  freeholders  (d) ;  and  a  third  who  hold  of  a  manor, 
which  is  Ancient  Demesne,  by  copy  of  court  roll,  at  the  fvill  of 
the  lord,  and  denominated  copyholders  of  base  tenure,  which 
latter  cannot  maintain  a  writ  of  Right  Close  (e)  or  Monstrar 
verunt  {f),  but  are  to  sue  by  plaint  in  the  lord's  court  (g*). 


'  (fl)  Hddy  V.  Hodges,  1  Sid.  147. 
S.  C.  (Holdage  v.  Hodges)  1  Lev. 
106.  And  see  similar  issues  as  to 
the  manor  of  Sudbury  in  Suffolk, 
Dy.  250.  b.  9  Co.  31 .  a;  and  the  ma- 
nor of  Otterbury,  Saunders  v.  Welch, 
dted  1  Salk.  57-  Vide  also,  1  Nels. 
Abr.  210.  (A).  1  New  Abr.  110. 
(A.  mar^.) 

(b)  Ante,  p.  687. 

(c)  Kitch.   192^     Saunders  y. 
Welch,  sup. 


(d)  And  these,  it  is  said,  even 
when  holding  by  copy  of  court  roll, 
may  have  a  Monstraverunt,  and  use 
a  writ  of  Right  Close^  Kitch.  pp. 
158-9,  194.     Co.  Cop.  s.  32.  Tr.  5a 

(e)  See  as  to  this  writ^  post.  p.  695^ 
etseq. 

(f)  Br.  Abr.  ^Ancient  Demesne,' 
pi.  41.  Kitch.  159.  P.  N.  B.  14  D. 
16  E.  Co.  Cop.  s.  51.  Tr.  118, 119; 
Pymmock  V.  Hilder,  Cro.  Jac.  559. 
See  as  to  this  writ,  post.  p.  694-5. 

(g)  Ante,  pt.  1.  p.  562.  et  seq. 
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Of  the  Prmlege9  incident  to  this  Tenure. 

It  should  seem  that  by  the  terms  of  the  original  grants  of 
land^  of  the  tenure  of  ancient  demesne,  the  grantees  bound 
themselves  to  cultivate  the  King's  demesnes  for  the  sustenance 
of  his  household  (a);  and  to  supply  provisions  for  the  King's 
garrisons,  and  for  the  soldiers  in  other  places,  in  time  of  war  or 
rebellion  (i) ;  for  which  services  certain  privUeges  were  secured 
to  them,  regarding  both  their  persons  and  estates,  for  they 
appear  to  be  excused  (but  in  respect  only  of  their  lands  held  in 
ancient  demesne)  from  serving  on  juries  or  inquests  out  of  their 
manor  or  seigniory  (c) ;  and  from  taxes  and  tallages  granted  by 
parliament,  if  not  specially  charged  (d) ;  and  from  payment  of 
pontage  and  toll  of  passage  {e) :  And  this  latter  privilege  ex- 
tends as  well  to  tenants  who  hold  of  a  subject  as  of  the  kmg ; 


(a)  S«e  1  Leo.  232,  in  Ward  & 

Knights  case.    2  Inst.  221, 542.    4 

Inst.  269.   Lex  Man.  29,81.  2  Sho. 

,16,  in  the  King  v.  Betiworth.    Hob. 

48,  in  Cox  y.  Barnsly. 

(6)  See  the  Town  of  Leicester's 
case,  2  Leo.  191.  Lex  Man.  29  n. 
Ih.  32-3. 

(c)  F.  N.  B.  14  F.  4  Inst.  269. 
Br.  Auncien  Demesne,  pi.  42.  ''  Te- 
nants of  ancient  demesne  shall  be  ex- 
empt from  the  leet,  riew  of  frank- 
pledge, and  from  Sheriff's  tourns." 
Br.  Aunc.  Dem.  pi.  49,  cites  the  Reg. 
fb.  181.  And  see  F.  N.  B.  14.  £. 
niaig.  But  ancient  demesne  is  no 
exemption  firom  serving  the  office  of 
high  constable.  King  v.  Bettsfocrih, 
2  Sho.  75.  S.  C.  Anon.  1  Vent.  344. 

{d)  But  I  apprehend  that  all  ge- 
neral acts  of  Parliament  extend  to 
ancient  demesne  lands,  when  the  te- 


nure is  not  prejudiced  by  the  purview 
of  such  acts.  See  1  And.  ^\,  &a 
4  Inst.  270.  Hob.  48.  Com.  Dig. 
AncientDemesne  (JS.),Ante  pt.  1 .  p.  99. 

(e)  Br.  Aunc.  Dem.  pi.  43,  49.  lb. 
Priviledge,  pi.  5Q,  F.  N.  B.  14,  228, 
2  Inst.  542.  4  Inst.  269.  Kitch.  194. 
Hob.  48,  in  Cox  v.  Bamsfy,  Ancient 
Demesne  tenants  were  also  exempt 
from  contribution  to  the  expenses  of 
knights  in  Parliament;  see  all  the 
authorities  referred  to  in  this  note. 
Vide  also  ante,  p.  672.  Heyw.  C. 
82,  [2d  ed.] 

Tenants  in  ancient  demesne,  hold" 
^^g  ^y  <^py  of  court  roll,  were  ex- 
cluded by  31  Geo.  2.  c.  14,  from  the 
privilege  of  voting  at  elections.  Fide 
Heyw.  C.  75,  &c.  Male  [2d  ed.] 
133,285.  ^»/tfp.674.  But  see  re- 
ference to  2  W.  4.  c.  45,  ante  pt.  1 . 
p.  661,  n.  {b). 
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Wid  to  tenants  for  life  or  years,  or  even  at  will  (a).     But  the 

exemption  from  toll  is  only  in  respect  of  such  things  as  arise  or 

grow  on  the  land,  or  as  are  bought  for  manuring  it,  or  for  the 

necessary  nse  of  the  tenant  and  his  family,  and  does  not  extend 

to  general  merchandize  (b) ;  but  this  was  formerly  doubted  (c)« 

Whether  merchandize  or  not  is  to  be  shown  on  the  other 

side,  so  that  the  tenant  may  aUege  an  exemption  generally  (d). 

He  need  not  prescribe  for  the  privilege,  as  it  is  incident  to  his 

estate,  and  it  is  sufficient  to  say  that  he  is  tenant  and  inhabitant 

within  the  manor  of  A.,  which  is  ancient  demesne  (e) :   And 

though  safer  to  allege  notice  that  he  was  tenant  in  ancient 

demesne,  it  does  not  seem  to  be  necessary  (y). 

Tenants  in  ancient  demesne  are  also  to  be  impleaded  in  the 
lord's  court  only  by  a  writ  of  right  close  (g),  directed  to  the 
lord  of  the  manor,  commanding  him  to  do  the  tenant  who  pro^ 
secutes  the  writ,  what  is  right  in  his  court  (h) ;  and  if  tenants 
in  ancient  demesne  are  otherwise  impleaded,  they  may  plead 
their  tenure  in  abatement  of  the  suit,  but  this,  as  we  shall  pre- 
sently see,  is  only  where  the  realty  may  come  in  question. 


(a)  P.N.B.  228  D.  Saveryv.  Smiih, 
2Lutw.  1146.  2  Leo.  J  91.  2  Vin. 
Abr.  481  (C).  1  Roll.  Abr.  322  (C). 
And  to  the  lord  himself,  F.  N.  B. 
228  B.  Savery  v.  Smith,  sup.  Br. 
Aunden  Demeane,  pi.  43:  (If  he  be 
tenant  also,  1  Roll.  Abr.  322  D,  cites 
9  H.  6.  25.  b).  See  the  form  of  the 
writ  of  exemption  from  Toll,  F.  N.  B. 
228.  A. 

(i)  Ward  v.  Knighi,  Cro.  Eli«. 
227.  S.  C.  1  Leo.  232^3.  2  Inst.  221. 
1  Roll.  Abr.  321  (B).  2  Leo.  191. 

(c)  P.N.B.  22a  A.  &  E.  1  Roll. 
Abr.  321  (B)  pi.  2,  3. 

(rf)  Lntw.  1146-7,  in  Savery  v. 
Smiih. 

(e)  lb.  In  the  case  of  the  Town 


of  Leicester,  2  Leo.  191,  Skute; 
Just,  was  of  opinion,  *'  that  an 
inhabitant  within  Ancient  De- 
mesne, although  he  be  not  tenant, 
shall  have  the  priyil^es.** 

(f)  Savery  t.  Smith,  sup, 

(g)  But  see  reference  to  the  act  of 
3  &  4  W.  IV.  c.  27,  post  p.  695. 
n.  (f). 

(k)  2  Inst.  542.  4  Inst.  269.  See 
the  forms  of  this  writ.  Reg.  f.  9. 
F.  N.  B.  11.  A  tenant  in  Ancient 
Demesne  may  also  have  a  bill  of 
fresh  force  in  the  court  of  Ancient 
Demesne,  within  forty  days  after 
disseisin,  without  any  writ  sued, 
Kitch.  188-9.  F.  N.  B.  13  E.  Br. 
Aunc.  Dem.  pi.  1,  cites  26  H.  8.  4. 


694  OP   ANCIENT    DEMESNfi.  [PART  II. 

Of  the  Writs  of  Monstraverunt ;  and  de  non  ponencUs. 

Monstraverunt.  Should  tenants  in  ancient  demesne  be  dis- 
trained by  their  lords  to  perform  other  customs  or  services  than 
they  and  their  ancestors  have  usually  performed,  they  may  be 
relieved  by  the  writ  of  monstraverunt  (a),  founded  on  a  peti- 
tion and  ordinance  of  Parliament  (b),  and  directed  to  the  lord, 
commanding  him  not  to  distrdn  contrary  to  such  ancient  usage, 
upon  which  another  writ  of  monstraverunt  may  be  sued,  di- 
rected to  the  sheriff,  commanding  him  to  cause  justice  to  be 
done,  if  the  lord  be  disobedient. 

But  the  lord  cannot  be  put  to  answer  the  attachment,  before 
the  court  be  certified  by  the  exchequer,  that  the  manor  is 
ancient  demesne,  therefore  the  plaintiff  in  the  numstraverunt 
should  sue  a  special  writ  to  the  treasurer  and  chamberlain  of 
the  exchequer,  to  certify  the  same  (c). 

Yet  it  seems  that  the  certificate  lawfiilly  coming  into  court 
by  certiorari  and  mittimus,  is  conclusive,  though  there  be  no 
issue  joined,  whether  frmk  fee  or  ancient  demesne  (d). 

The  sheriff  may  make  resistance  and  rescous  to  any  distress 
by  the  lord ;  and  in  case  of  the  lord's  distraining  again,  the 
tenants  may  sue  an  attachment  against  the  lord,  returnable  in 
the  King's  Bench  or  Common  Pleas,  and  recover  their  da- 
mages (e)*  If  the  lord  distrain  them  pending  the  attachment, 
they  may  have  a  special  attachment  directing  the  sheriff  to 
make  deliverance  (J^. 

The  writ  of  monstraverunt  may  be  sued  generally,  without 
showing  the  names  of  the  tenants,  but  in  the  attachment 
against  the  lord,  the  tenants  suing  it  must  be  named  (^),  or  at 

(a)  See  the  forms  of  this  writ,  F.  (d)  lb.  n.  a.,  cites  7  H.  6.  32.  39. 
N.  B.  14, 15.  E.  3.  6. 

(b)  18  Ed.  1,  27.    It  should  seem  (e)  P.  N.  B.  15  B. 
that  the  tenants  may  have  this  writ  (J')  F.  N.  B.  15  I. 

%vithout  being  distrained,  40  Ed.  3.         (g)  Plowd,  129.  P.N.B.  15  D„F. 
44.  F.  N.  B.  14  F.  And  see  4  Inst.  269. 

(c)  F.N.B.  16  C.  See  this  writ.  lb. 


CHAP.  ltlX.3 


OP  ANCIEKt   DtiMfidNB. 


605 


least  the  tenants  distrained  after  the  prohibition  are  named  by 
their  proper  nanies>  and  the  others  by  the  general  words 
homines  manerii  (a). 

But  if  one  of  those  named  in  the  attachment  will  not  sue^  he 
may  be  severed^  and  the  death  or  nonsuit  of  one  will  not  pre- 
judice his  companions^  although  the  count  in  the  monstraverunt 
be  joint  (V). 

And  one  tenant  may  sue  the  writ  of  attachment  alone^  by  his 
proper  name,  and  in  the  name  of  the  other  tenants  by  the  above 
general  words  {c). 

If  frank  tmants^  and  tenants  by  bdse  tenure  join  in  a  num- 
straverwU,  the  writ  shall  abate  only  as  to  the  latter  (d). 

De  non  ponen^.     In  case  of  being  impannelled  on  any 

inquest,  tenants  in  andent  demesne  may  have  the  writ  iie  nan 

panendis  in  assists  etjuratis,  and  if,  in  contempt  of  such  writ, 

the  sheriff  will  return  them,  they  may  have  an  attachment 

against  him  (e). 


Of  the  Writ  of  Right  Close  (/). 
This  writ  has  been  said  to  be  peculiar  to  lands  in  ancient 


(a)  F.  N.  R  15  F.  ThoM  iady 
who  are  specially  named  in  the  writ 
of  attachment  shall  recover  damages, 
P.  N.  B.  16  B. 

{b)  F.N.B.  15  G.  Ih.  16  E.  For 
though  the  count  be  joint,  the  tenures 
are  serctvd,  and  so  the  torts  and  da- 
mages are  seferal,  Jb.  n.  b.  The 
]4aintiiiB  in  the  attachment  may  count 
aererally:  And  the  day  or  place  where 
the  lord  distrained  need  not  be  allied 
is  the  count.   F.  N.  B.  16  A. 

(c)  F.  N.  B.  15  H, 


(d)  F.  N.  B.  16  E,  F. 

(e)  1  Nels.  Abr;  212  (C)  pi.  L 
1  New  Abr.  Ill  (B.)  pi.  2  marg. 

(/)  By  the  3d  &  4th  W.  4^  c  27, 
(referred  to  in  pt.  ],  p.  562,  n.  (i^ 
and  which  will  be  found  in  the  Ap- 
pendix,) the  Writ  of  Right  Close 
is  abolished  from  the  31  st  of  Dec. 
1834;  but  as  the  Act  is  not  yet  in  ope* 
ration,  I  think  it  right  that  my  ob- 
servations on  that  form  of  action  in 
the  last  edition  of  this  work,  should 
have  n  place  in  the  present  one. 
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demesne  (fis),  but  the  observation  would  seem  to  be  unfound- 
ed (i).  The  writ  is  directed  to  the  lord  of  the  manor^  or 
sometimes  to  the  bailiff,  and  he  that  brings  it,  may  make  pro- 
testation to  pursue  it  in  nature  of  what  writ  he  pleases ;  either 
in  nature  of  a  proper  writ  of  right,  or  of  an  assise  of  navel  dis- 
seisin, cui  in  vita,  or  any  other  real  writ;  and  therefore  it 
may  be  brought  by  tenant  for  life,  in  tail,  or  in  dower  (c). 

The  demandant  in  a  writ  of  Right  Close  cannot  remove  the 
plea  out  of  the  lord's  court  for  any  cause  (d).  But  the  tenant 
may  remove  the  same  by  recordare  for  several  causes,  as  that 
the  lands  are  frank-fee,  and  not  ancient  demesne  (e) ;  or  that 
there  be  no  suitors,  or  only  one  suitor  (J^ ;  or  from  a  just  ap- 
prehension of  partiality,  as  that  the  demandant  is  steward  (g). 

If  the  tenant  for  special  cause  remove  the  plea  into  the 
Common  Pleas  by  recordare,  although  the  plea  be  without 
writ,  yet  he  cannot  show  new  cause  to  retain  the  plea  in  C.  B. ; 
but  if  the  cause  be  general,  as  that  the  tenant  claims  to  hold 
at  common  law,  there  the  tenant  may  show  any  special  cause 
to  prove  the  tenements  frank-fee,  as,  for  instance,  a  confirma- 
tion by  the  lord  (h). 


(a)  Booth's  Real  Actions^  116. 

(b)  The  writ  of  right  called  prce* 
cipe  in  capite,  and  which  lies  where 
the  lands  are  holden  of  the  King 
in  capite f  as  of  his  crown^  is  dose^ 
F,  N.  B.  5  £.  Reg.  Brev.  4  b. 
Booth's  Real  Actions,  87-8.  The 
writ  of  Right  Patent,  indeed,  when 
brought  in  the  King's  court,  quia 
dondnus  remisit  curiam,  is  also  dose. 
Booth's  Real  Actions,  87-8.  And 
see  ante,  p.  666.  tit.''  Customarj  Free- 
holds." 

(c)  F.  N.  B.  11  F.  Booth,  116. 

(d)  34  H.  6.  35.  2  E.  3.  35. 
And  see  3  H.  4.  14.  2  Vin.  Abr. 
495-6.  pi.  9.  marg.  F.  N.  B.  13  B. 


lb.  n.  a.  Inst.  269.    But  see  2  E.  3. 
29. 

(e)  F.  N.  B.  13  B.  &  C.  Booth, 
1}7*  4  Inst.  269.  Com.  Dig.  An- 
cient Demesne  (G.  5).  2  Vin.  Abr. 
495-6.  pi.  9. 

(/)  F.  N.  B.  13  C.  4  Inst.  270. 
So,  it  should  seem,  if  there  are  four 
suitors  only.  Br.  Cause  a  remover 
plea  35.  F.  N.  B.  13  C.  marg. 

(g)  Booth,  117.  Rast.  Ent.  242  b. 
The  demandant  being  bailiff,  does 
not  seem  to  be  a  cause  of  removal. 
F.  N.  B.  13  B.  (n.  a),  dtes  11  H. 
6.10. 

(/j)  F.  N.  B.  13  F.     76.  (n.  a) 
dtes  9  H.  6.  34-5.    21  E.  3. 32. 
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If  the  demandant  and  tenant  put  themselves  upon  the 
grand  assize  (a),  or  the  tenant  plead  a  foreign  plea^  or  vouch  a 
foreigner  to  warranty  (b),  then  a  supersedeas  is  to  be  granted 
oat  of  Chancery  to  the  lord  of  ancient  demesne^  or  his  bailiff 
(if  the  writ  were  so  directed),  to  surcease ;  and  on  such  foreign 
voucher  the  defendant  should  sue  his  writ  of  warrantia  chart4B 
against  the  vouchee^  returnable  in  the  Common  Pleas,  and  then 
lie  may  have  the  supersedeas  out  of  Chancery  to  surcease, 
until  the  plea  be  determined  in  C.  B.  (c). 

And  if  the  lord  or  bailiff  proceed  after  such  writ  sued  forth, 
die  tenant  may  have  an  attachment  against  him  to  answer  the 
contempt  in  the  Common  Pleas,  to  the  King  and  to  the 
party  (d).  So  if  the  record  in  ancient  demesne  is  removed  by 
recordare,  and  the  lord  or  bmliff  proceed  in  the  plea,  the 
tenant  may  sue  a  certiorari,  directed  to  the  justices  of  the 
Common  Pleas,  to  certify  the  tenor  of  the  record  into 
Chancery,  and  of  the  removal ;  and  on  the  certificate  into 
Chancery,  the  tenant  shall  have  an  attachment,  returnable  in 
the  Common  Pleas,  to  answer  to  the  King,  and  to  the  tenant 
who  sued  forth  the  recordare  (e). 


(a)  But  where  in  a  writ  of  Right 

Cloie  the  plaintifT  made  protestation 

to  gne  in  natore  of  a  writ  of  right  at 

common  law,  and  the  tenant  joined 

the  miae  [^orissnej  npon  the  mere 

right,  and  pat  himaelf  on  the  grand 

aasize,  the  record  was  removed  by  an 

accedas  ad  curiam  into  the  court  of 

C.  B.,  and  it  was  held,  that  the 

tenant's  patting  himself  upon   the 

grand  assize,   was  not  a  sufficient 

cause  for  removing  the  record,  but 

that  he  should  have  a  jury  in  the 

natore  of  the  grand  assize;  and  a 

procedendo  was  awarded.     Stafford s 

cue,  Dy.  Ill  b.     And  see  Lex  Man. 

41.     Rast.  Ent.242.     But  see  1  H; 

VOL.  II, 


7.29.     Booth,  117.    P.  N.  B.     13 
H.  (n.  b). 

(6)  See  as  to  voucher  into  the 
county  by  tenant  in  ancient  demesne, 
the  vouchee  having  nothing  to  be 
summoned  by  within  the  seigniory. 
Dy.  69  b.  pi.  35.  Ftie  also  F.  N.  B. 
13  G.  (n.  b). 

(c)  P.  N.  B.  13  G.  &  H.  Br. 
Aunc.  Dem.  pi.  35,  cites  1  H.  7*  30. 
If  the  tenant  plead  bastardy,  &c.,  a 
supersedeas  also  goes  to  the  lord  to 
surcease,  for  the  court  of  Ancient 
Demesne  cannot  write  to  the  Bishop. 
R^.  9  a.  1  Com.  Dig.  354. 

(d)  F.  N.  B.  14  A. 
(f)  F.  N.  B.  13  H. 

D 
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But  if  the  plea  of  warrantia  charUe  be  discontinued  in  C.  B. 
then  the  demandant  may  sue  a  writ  out  of  Chancery^  directed 
to  the  justices  of  C.  B.,  to  certify  the  King  in  Chancery  if  the 
plea  of  fvarrantia  chart€B  be  pendent^  or  discontinued^  so  that 
if  discontinued  or  determined,  the  court  of  Ancient  Demesne 
may  be  directed  to  proceed  in  the  plea  (a). 

We  have  already  seen  that  a  writ  of  error  does  not  lie  to  re- 
verse a  judgment  in  a  court  of  Ancient  Demesne,  but  that  the 
party  may  have  a  writ  of  false  judgment  (&).  Where  it  was 
assigned  for  error,  that  the  writ  of  Right  Close  was  directed 
to  the  bailiffi,  when  it  appeared  by  the  record  that  the  plea  was 
holden  before  the  suitors,  and  dso  that  twelve  recognitors  only 
were  returned,  instead  of  twenty-four,  the  judgment  of  the 
manor  court  was  affirmed  (c). 


When  Ancient  Demesne  is  a  good  Plea  ;  and  qf  the  general 
rules  (^Pleading  as  to  lands  of  that  Tenure. 

In  all  cases  where  a  recovery  against  the  tenant  in  andent 
demesne  could  make  his  land  frank-fee,  there  Ancient  Z>^- 

« 

mesne  is  a  good  plea  (d):  it  may  therefore  be  pleaded  in  bar 
in  assize,  or  re-disseisin  (e),  and  all  real  actions  (y )« 


(fl)  F.  N.  B.  14  A. 

(6)  Ante,  p.  687*  But  as  a  copy- 
holder cannot  have  a  writ  of  Right 
Close,  (an/«>  p.  691>)  if  one  recover 
against  him  in  ancient  demesne  by 
writ  of  Right  Close,  he  shall  not  have 
a  writ  of  ^dse  judgment,  nor  assign 
this  for  error,  for  then  he  should  be 
restored  to  a  freehold  which  he  never 
lost.  14  H.  4  34.  The  recovery, 
however,  it  seems  would  be  void, 
and  might  be  avoided  by  plea.  1  H. 
5.  12.    F.  N.  B.  12  B.  (n.  b). 

(c)  AhrahaU  v.  Nurse,  3  Leo.  63. 
8.  C.  Bendl.  279.  In  Lex  Man. 
p.  41,  the  reason  assigned  for  over- 


ruling the  first  exception  is,  that  it 
should  be  intended  that  the  bafliils 
were  likewise  suitors. 

(d)  8  H.  6.  34.  1  Roll.  Abr.  322. 
(E)  pi.  1.  See  generally  as  to  this 
plea.  Com.  Dig.  Anc.  Dem.  (F,  5,) 

(e)  7  H.  6.  35.  b.  1  Roll  Abr. 
322,  pi.  7-  Coke  V*  Bamsl^,  1 
Brownl.  234.  So  in  assise  of  rent  out 
of  land  in  ancient  demesne.  Dy.  8, 
pi.  14;  but  see  Br.  Aunc.  Dem.  pL 
3.  lb.  Priviledge,  pi.  7*  Vide  post, 
pp.  701  >  702,  as  to  assize  by  tenant  by 
eUgU,  and  stat  merchant, 

(/)  8  H.  6. 1.  1  RoU.  Abr.  322. 
(E)  pi.  2.    4  Inst.  270.     It  may  be 
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Andent  demesne  is  also  a  good  plea  wherever  the  interest 
of  the  land  is  bound,  or  the  realty  by  intendment  may  come  in 
debate ;  as  in  an  ejectment  (a) ;  but  if  not  so  pleaded  it  will 
be  too  late  after  judgment  to  take  advantage  of  the  change  of 
tenure  (b) ;  and^  indeed^  it  should  seem^  that  in  ejectment^  it 
must  be  pleaded  within  the  first  four  days  of  the  term  (c),  and 
that  the  plea  must  be  with  leave  of  the  court  (d),  on  an  affi- 
davit stating^  that  the  lands  are  holden  of  a  manor  which  is 
ancient  demesne^  that  there  is  a  court  of  ancient  demesne  re- 
gularly holden^  and  that  the  lessor  of  the  plaintiff  has  a  free- 
hold interest  (e).     But  the  plea  may  be  filed  de  bene  esse,^ 


pleaded  after  a  release  of  a  de&ult, 
upon  the  retam  of  the  Grand  Cape. 
8  H.  6.  1.  i  RoU.  Ahr.  324.  (H) 
pi.  1.  Injormedon  tenant  not  allow- 
ed to  plead  ancient  demesne  after 
the  view.  Fitz.  Abr.  Aunc.  Dem.  pi. 
12,  dtes  Hill.  50.  E.  3. 10.  Contra 
in  prcmpe  quod  reddcU,  Br.  Aunc. 
Dem.  pL  10,  cites  50  £.  3.  9.  The 
prajee  in  aid  shall  not  plead  ancient 
demesne,  because  the  tenant  has  af- 
firmed the  jurisdiction  before  by  the 
aid  prayer.  Br.  Aunc.  Dem.  pi.  15. 
2  Vin.  Abr.  488.  (H)  pi.  4. 

(a)  Smith  t.  Arden,  Cro*  £liz. 
826.  S.  C.  2  And.  178.  S.  C.  (called 
J/(2eii>  case),  5  Co.  105.  S.  P.  Hob. 
47,  in  Cox  V.  Bamsly.  1  Bulst.  108. 
2  Roll.  Rep.  181.  Comb.  40.  4  Inst. 
270. 

(fr)  Neither  in  such  a  case  could 
the  suitors  of  the  manor  court  refuse 
to  execute  a  writ  de  procedendo  ad 
executumemjudicii.  Gibbon  t.  BoW" 
jfer.  Mo.  451. 

(c)  Smith  y.  Roe,  Barnes  331. 
Kr  G.  Cooke's  Rep.  Pract.  C.  B.  103. 
P«c  Reg.  C.  P.  2.  Holdfast  y.CarU 


tan,  Sir  G.  Cooke  43.  Pease  y.  Bad- 
Htle,  Barnes  336.  Bingham  v.  Barker, 
cited  Barnes  187*  -Doe  &  Thomas, 
Barnes  185.  Deighton  d.  Roberts  & 
Wife  V.  Forster,  2  Barnes  156.  Denu 
d.  Wroot  V.  Fenn,  8  T.  R.  474.  But 
see  as  to  country  cause.  Doe  &  Ro* 
binson,  2  Str.  1120.  The  plea  of  an- 
cient demesne  has  been  allowed  after 
imparlance.  Marshall  v.  Allen,  Latch 
83.  S.  C.  Palm.  406.  S.  C.  Cro.  Car. 
9.  S.  C.  cited  WiUes  239.  Dy.  210. 
b.  pi.  27.  lb.  373.  b.  pi.  13.  n.  Com. 
Dig.  Abatement  (D.  1.);  yet  see 
contr4in  Replevin,  Vincent  v.  Wallis, 
Sty.  197.  Vide  also  Hetl.  177-  Clarke 
y.  Hampton,  4t  Jac.  cited  in  Marshall 
&  Allen  sup.  Ante,  pt.  1 .  p.  606. 

id)  Barnard.  Rep.  B.  R.  7,  352, 
365.  Andr.  368.  1  Sir  W.  Bl.  197. 
Tidd's  Pr.  680.  [Sth  Ed.] 

(e)  Smith  ^.  Roe,  sup.  Doe  d. 
Rust  V.  Roe,  2  Burr.  1046.  Hatch 
y.  Cannon,  3  Wils.  51.  Tidd's  Pr. 
680.  [8th  Ed.]  But  formerly  the 
affidavit  was  not  thought  necessary 
in  ejectment.  Goodright  v.  ShuffiU, 
2  Lord  Raym.  1418,  cites  Earl  Co- 
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where  the  four  days  would  expire  before  cause  could  be  shown 
and  the  plea  pleaded  (a). 

An  affidavit  to  verify  the  fact  of  the  land  being  ancient  de- 
mesne^ would  seem  to  be  necessary  in  all  cases  where  the  plea 
is  to  the  jurisdiction  of  the  court,  and  therefore  in  a  plea  of 
ancient  demesne  in  formedon  (b) ;  yet  it  was  formerly  held 
that  foreign  pleas  only,  and  not  pleas  to  the  jurisdiction^  were 
to  be  sworn  to  (c).  It  should  certainly  seem  that  the  plea  of 
ancient  demesne  is  good  without  a  defence  (jd). 

Ancient  demesne  is  likewise  a  good  plea  in  replevin  (e) ; 
in  a  writ  of  mesne  or  of  ward  (y) ;  in  account  against  guardian 
in  socage,  or  bailiff  of  a  manor  (g) ;  in  a  writ  of  admeasure- 
ment of  pasture  (h) ;  and  in  partition  (e),  the  land  being  col- 


ningsby's  case.  An  affidavit  that  the 
lands  are  reputed  to  be  ancient  de« 
mesne  woald  seem  to  be  sufficient^ 
there  being  a  probable  cause  shown 
to  plead  it.  Doe  d.  Henant  t.  Thomas^ 
Sc  others,  Barnes  185. 

(a)  Doe  d,  Morton  t.  Roe,  10 
East  523. 

(b)  Hatch  V.  Cannon,  ubi  sup. 
And  see  1  P.  W.  476.  Anon. 

(c)  Cholmondley  y.  Broom,  Carth. 
402.  S.  C.  3  Salk.  173.  S.  C.  5  Mod. 
335.  12  Mod.  123.  Vin.  Abr. '  Fo- 
'  reign  Plea/  1  Saund.  98.  n.  1.  1 
Chitty  on  Plead.  429.  And  see 
Goodtitle  y.  Rogers,  Barnard.  Rep. 
B.  R.  7.  2  Vin.  Abr.  503.  pi.  27. 

(J)  NoHh  y.  Hoyle,  3  Ley.  182. 
Smith  y.  Frampton,  lb.  405.  Farrers 
V.  MiUer,  1  Sho.  386.  But  see  S.  C. 
(Ferrer  y.  Miller),  1  Salk.  217, 
Garth.  221,  where  Holt,  C.  J.,  said 
that  the  plaintiff  might  haye  refused 
toe  plea  for  want  of  a  defence. 

In  prcBcipe  quod  reddat  ancient 
demesne  a  good  plea^  without  traycrs- 


ing  that  it  is  frank-fee.  Br.  Trayerse 
per  &c  pi.  185. 

(f)  4  H.  6. 19.  7  H.  6.  35.  b.  21 
£.  3.  10,  51.  29  E.  3.  9.  30  E.  3. 
12.  b.  2  H.  7.  17.  21  B.  4. 3.  a.  10 
H.  7.  14.  2  Vin.  Abr.  482.  pi.  5. 
Br.  Aunc.  Dem.  pi.  A,  cites  40  E.  3. 
4.  4  Inst.  270.  Alden's  case>  5  Co. 
105.  a.  Cox  y.  Bamsty,  Hob.  47. 
Owen's  case,  Ow.  24.  Gkidb.  64,  ca. 
76.  Scroggs  123.  F.  N.  B.  11  L, 
(n.  a).  And  eyen  after  a  deliyerance 
made  in  repleyin.  30  E.  3.  12.  b.  1 
Roll.  Abr.  324.  (H),  pi.  2. 

{f)  But  see  reference  to  3d  &  4th 
W.  4.  c  27,  by  which  the  writ  of  right 
of  ward  is  abolished  after  the  3l8t 
Dec  1834,)  ante,  p.  695.  n.  (/.) 

{g)  4  Inst.  270.  Alden's  case,  sup. 
Hob.  47. 

(Ji)  8  H.  6.  34.  Br.  Aunc.  Dem. 
pi.  20, 37.  1  Roll.  Abr.  322.  pi.  9. 

(i)  Grace  y.  Grace,  Tr.  12  Jac. 
1  RoU.  Abr.  322.  pi.  10.  Pont  y. 
Pont,  Sir  T.  Raym.  249.  But  see 
reference  to  3d  and  4tfa  W.  4.  c.  27, 
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isterally  thougli  not  directly  in  question*     It  has  been  said  to 
be  a  good  plea  also  in  assize  by  tenant  by  elegit,  the  statute 
giving  an  assize  to  such  tenants^  not  extending  to  ancient  de- 
mesne lands  (jz) ;  but  the  case  of  Smith  v.  Arden  (b)  has  fully 
decided  that  ancient  demesne  lands  may  be  extended  on  an 
elegit,  under  the  statute  of  13  Ed.  1.^  neither  the  freehold  Dor 
ihe  possession  being  removed  by  such  execution. 

When  ancient  demesne  is  pleaded^  it  is  essential  to  allege, 
that  the  lands  are  held  of  some  manor  which  is  ancient  de* 
mesne,  and  not  that  they  are  parcel  of  such  manor,  for  that 
would  imply  that  they  were  part  of  the  demesnes,  and  plead- 
able only  at  common  law  (c).  And  when  lands  are  pleaded 
in  a  real  action,  as  being  frank-fee  though  held  of  a  manor 
which  is  ancient  demesne,  it  should  seem  that  it  is  not  sufficient 
for  the  demandant  to  say  that  the  lands  are  frank-fee,  but  that 
he  must  plead  specially  how  they  became  so  (d). 


(by  which  the  writ  of  partition  is 
abolished  after  the  3Ut  Dec.  1834); 
ante,  p.  695.  n.  (y.) 

(a)  Br.  Anne.  Dem.  pL  33.  lb. 
Parlement  &  Statutes,  pi.  81,  cites 
22  Ass.  45.  And  see  2  Vin.  Abr. 
Anc.  Demesne,  (E)  pi.  15.  marg. 

(6)  Cro.  £lijE.  826.  5  Co.  105.  2 
And.  178.  And  see  Cox  (or  Coke)  v. 
Banufy,  Hob.  47.  S.  C.  1  Brownl. 
234.  Martin  v.  fVOks,  Ma  211. 
Hat.  117*  Ante,  p.  679,  tit. '  Cus- 
'  tomary  Freeholds/ 

(c)  Br.  Anne.  Dem.  pL  34,  cites 
41  Ass.  7.  lb.  pi.  6,  cites  41  £.  3. 
22.  11  Co.  10  b,  cites  also  48  E.  3. 
lla.b.  Fits.  Aunc.  Dem.  9.  Kitch. 
193,  dtes  36  H.  6.  18.  Brillely. 
Bade  (or  Dade\  1  Lord  Baym.  43, 
1  Salk.  186.  KUe  v.  Laury,  3  Salk. 
34.  Baker  v.  Wich  (or  Winch),  1 
Salk.  56.     S.  C.  Comb.  186.     S.  C. 


{Parker  v.  Winch),  12  Mod.  13.  See 
the  pleadings  in  this  case,  (called 
Barker  y.  .Winch,)  he^  Man.  Appx. 
p.  24,  pi.  7.  Vide  also  Hatch  v.  Can- 
non,  3  Wils.  51.  Doe  d.  Morion  v. 
Roe,  10  East  524. 

Note,  it  is  said  that  land  may  be 
ancient  demesne,  though  parcel  of  a 
manor  which  is  not  ancient  demesne. 
1  Roll.  Abr.  321  (A),  pi.  1,  cites  30 
£.  3. 12.  And  see  2  Leo.  191.  But 
see  ante,  p.  687.  2  Burr.  1048.  Hop- 
kins V.  Pace,  1  Sho.  271. 

id)  Kitch.  193,  cites  41  E.  3.  22. 
12  Ass.  16.  22  Ass.  45. 

As  wastes  are  part  of  the  demesnes 
of  a  manor,  approvements  by  the 
lord  cannot  be  ancient  demesne.  5 
Ass.  2.  1  Roll.  Abr.  321  (A),  pi.  2. 
F.  N.  B.  14  D.  (n.  a). 

"  Frank-fee  may  be  held  of  a  ma- 
nor of  ancient  demesne,"  Kitch.  193, 
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But  ancient  demesne  is  not  a  good  plea  in  an  assize  by  te- 
nant by  statute  merchant^  &c.^  as  a  chattel  interest  only  is  de- 
manded^ and  not  the  freehold  (a).  Nor  can  it  be  pleaded  in 
waste  upon  the  statute  of  Gloucester  {b),  for  the  sheriff  cannot 
be  commanded  by  the  court  of  ancient  demesne^  to  inquire  of 
the  waste  (c). 

Nor  can  it  be  pleaded  m  trespass  {d) ;  nor  in  debt  in  the 
superior  courts^  for  damages  recovered  in  the  court  of  ancient 
demesne  {e) ;  nor  in  detinue  of  charters  {fy ;  nor  in  a  warranr 


cites  11  H.  4.  85.  And  see  1  Roll. 
Abr.  321  (A),  pi.  1.  Br.  Aunc 
Dem.  pi.  15;  Comb.  183,  in  Heydon 
&  Pace. 

Br.  court  baron,  pi.  3,  cites  7  H. 
4.  27>  that  if  land  and  damages  are 
recovered  in  assize  in  ancient  de- 
mesne courts  on  execution  the  bailiff 
may  sell  the  beasts,  and  deliver  the 
money  to  the  recoveror  in  execution 
of  his  damages ;  and  per  Huls,  that 
if  a  man  recover  damages  in  ancient 
demesne,  the  bailiff  may  make  exe- 
cution in  knd,  which  is  frank-fee 
held  of  the  manor. 

(a)  2  E.  2:  1  RoU.  Abr.  323,  pi. 
15.  2  Inst.  397.  Martin  v.  WUks, 
Mo.  211.  2  Vin.  Abr.  484,  pL  15. 

(A)  7  H.  6.  35.  By  the  opinion  of 
all  the  court,  except  Walmsley, 
Owen's  case,  36  Eliz.  Ow.  24,  cites 
2  H.  7.  17.  21  E.  4.  3.  Per  three 
Justices  {Walmsley  doubting)  in 
Green  v.  Baker,  M.  37  Eliz.  1  Roll. 
Abr.  323,  pi.  18.  Lex  Man.  40. 
Contra.  Br.  Aunc.  Dem.  pi.  37>  cites 
8  H.  6.  34.  lb.  pi.  20,  cites  also  7 
H.  6.  35.  lb.  Parlement,  pi.  17- 
Kitch.  189,  cites  7  H.  6.  37-  8  H. 
6.  83.  And  see  Cro.  Eliz.  826,  in 
Smith  r.  Arden.     Cox  v.  Barnsly, 


Hob.  47-8. 

(c)  2  Inst.  306.  2  Saund.  254,  in  , 
Green  v.  Cole,  Action  of  waste  upon 
the  statute  does  not  lie  in  ancient 
demesne.  Br.  Parlement,  pi.  17>  cites 
8  H.  6.  35.  For  the  court  cannot 
award  process  to  the  sheriff  to  in- 
quire of  waste ;  "  but  waste  lies  by 
writ  of  right  tfiere,  and  shall  have 
process  at  common  law,  viz.  distress 
infinite,  queere  inde,  for  writ  of  waste 
was  not  at  common  law.''  Br.  Aunc. 
Dem.  pi.  40,  cites  32  H.  6.  25v  lb. 
Waste,  pi.  141,  cites  S.  C.  (called 
by  error  23  H.  6.  25).  Vide  also  on 
this  plea  in  waste,  2  Vin.  Abr.  484- 
5,  pi.  18,  22. 

(d)  46  E.  3. 1.  2  H.  7. 17.  Br. 
Aunc.  Dem.  pi.  7,  36.  Smith  v. 
Arden  (or  Alden'^s  case)  ubi  sup.  Cox 
(or  Coke)  v.  Barnsly,  Hob.  47.  S.  C. 
1  Brownl.  234.  Rodd  v.  Lord  Co- 
ningshy,  Bunb.  132.  1  Roll.  Abr. 
322  (E),  pi.  11, 12, 13.  Kitch.  188, 
dtes  46  E.  3. 1.  47  E.  3. 22.  2  Vin. 
Abr.  482-3,  pi.  1 1, 12,  13.  4  Inst. 
270. 

(e)  39  H.  6.  3.  Kitch.  189. 

(/)  1  Roll.  Abr.  323  (E)>  pk  14. 
Kitch.  189. 
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Ha  chortle  (a)  ;  nor  in  a  quare  impedit,  for  the  court  cannot 
^/rte  to  the  bishop  (6) ;  nor  by  the  lord,  in  an  action  against 

bun,  for  the  land  is  frank'-fee  in  his  hands  (e) ;  nor  in  an  action 

against  the  lord  and  others  (d) ;  nor  for  a  lessee  for  years  (e) ; 

nor  for  a  copyholder  (y^. 
It  may  here  be  proper  to  repeat,  that  in  all  actions  concenn- 

iDg  copyholds,  it  is  essential  that  the  copyhold  tenure  shoiidd  be 
pleaded;  and  this  rule  of  course  extends  to  copyhold  lands 
hdd  of  a  manor  which  is  ancient  demesne  :  if  therefore  they  are 
stated  to  be  held  of  A.  of  his  manor  of  B.  which  is  ancient 
demesne^  it  will  be  considered  that  the  lands  are  pleadable  in 
the  lord's  court  by  writ  of  right  dose  (^) ;  and  if  pleaded  that 
they  are  parcel  of  the  manor>  it  must  be  understood  that  the 
lands  are  part  of  the  demesnes^  and  therefore,  together  with 
the  manor,  impleadable  only  at  common  law  {Ji). 

I  shall  conclude  my  observations  on  the  doctrine  of  pleading, 
in  cases  affecting  tenants  in  ancient  demesne,  or  their  lands  of 
that  tenure,  by  noticing,  that  it  is  not  necessary,  in  order  to 
establish  an  exemption  &om  toll  in  respect  of  an  estate  held  in 
ancient  demesne,  to  set  forth  what  interest  the  tenant  has  in 


(a)  F.  N.  B.  135.  K.  Kitcb.  180, 

(6)  1  RoU.  Abr.  323,  pi.  17.  cites 
7  H.  6.  35.  Br.  Aunc.  Dem.  pi.  20. 
Hob.  48>  in  Cox  v.  Bamsly,  Nor  in 
an  action  upon  the  stat.  5.  R.  2» 
Kitcb.  18a-9,  cites  2  H.  7- 17-  21 
£.  4.  3.  Hob.  47.  Nor  in  a  juris 
Mintm  of  bis  free  alms.  32  £.  1.  2 
Vin.  Abr.  483,  pi.  16.  1  D'Anv. 
659,  pi.  16.  Kitcb.  189. 

{c)  41  £.  a  22.  1  £.  3.  14. 
P.  N.  B.  1 1  (M).  1  Roll.  Abr.  323, 
(G),  325,  (I),  pi.  19.  2  Vin,  Abr. 
4B7  (6),  pL  2  &c  marg. 

id)  41  £.  3. 22.  1  RoU.  Abr.  323 
(G),pl.3.    2  Vin.  Abr.  487  (G),  pi. 

a 

(f)  41  £.  3.  22.  b.    1  Roll.  Abr. 


323  (G),  pi.  1.     Fitz.  Abn  Aunc. 
Dem.'  pi.  9. 

{f)  Stniih  V.  Frampton,  3  Lev. 
405.  BriUle  v.  Bade  (or  Dade),  1 
Lord  Raym.  43.  1  Salk.  186.  And 
see  fVUkins  v.  Gregory,  Gary  121  -2. 

{g)  Which  writ  we  have  seen  can- 
not be  maintained  by  a  copyholder, 
ante,  pp.  671  (n.  b.),  691. 

(A)  Brittle  v.  Bade  (or  Dade), 
sup.  Doe  d.  Rust.  v.  Roe,  2  Burr. 
1046.  Kite  v.  Laury,  3  Salk.  34. 
Baker  v.  Wicb  (or  Winch),  or  Parker 
V.  fVinch,  1  Salk.  56.  Comb.  186. 
12  Mod.  13.  Stniih  v.  Frampion, 
sup.  Ante,  p.  701.  Ante,  pt  1,  p 
606. 
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the  particular  lands;  and  the  allegation  that  the  traants  of 
andent  demesne  lands  are  quit  qf  toll  in  dU  places  in  Eng^ 
land,  is  suffident,  though  they  are  only  discharged  of  toll  as  to 
such  things  which  arise  on  the  lands^  or  are  for  the  necessary 
support  of  their  families  (a) :  And  that  where  in  trespass  for 
erecting  a  stall  in  the  market*place^  the  defendant,  a  butcher, 
pleaded  in  bar  a  custom  for  the  tenants  in  andent  demesne  to 
erect  staUs,  &c.,  and  to  be  quit  of  stallageybr  their  goods  sdd 
therein,  and  that  he  did  on  a  certain  day  set  up  a  stall  there 
to  seU flesh  ;  this  was  on  demurrer  adjudged  to  be  an  ill  plea, 
the  defendant  not  isetting  forth  that  the  stall  was  set  up  to  sell 
Ids  flesh,  and  it  might  have  been  the  flesh  of  another  butcher, 
and  so  not  within  the  custom  (d). 


Of  Fines  and  Recoveries  (c). 
Fines  are  to  be  levied  and  recoveries  suffered  of  lands  in 


(a)  Savery  v.  Smith,  2  Lutw. 
1144.  S.  C.  3  Salk.  36.  See  the 
pleadings  in  this  case^  Lex.  Man. 
Appx.  p.  29.  ca.  10.    Anie,  p.  693. 

(b)  Chqfin  v.  Beistvorih,  3.  Lev. 
190.  See  the  pleadings  in  this  case^ 
Lex  Man.  Appx.  p.  27*  ca.  9, 

(c)  But  by  3d  and  4th  Wm.  4.  c. 
74,  see  Appendix^  it  is  provided  that 
no  fine  shall  be  levied  or  common  re- 
covery sofiTered  after  the  31st  Dec. 
1833 ;  and  that  tenants  in  tail  shall 
have  power  to  dispose  of  the  lands 
entailed^  either  in  i^  simple  or  for 
any  less  estate,  but  in  the  case  of 
tenants  in  tail  in  remainder^  and 
other  cases  mentioned  in  the  Act^ 
certain  persons  are  therein  denomi- 
nated protectors^  and  required  to  give 
their  consent  to  sudi  disposition. 


And  by  the  same  Act^  (Sect.  4^)  a 
provision  is  made  that  no  fine  or  re- 
covery levied  or  suffered  in  a  sa« 
perior  courts  of  lands  of  ancient  de- 
mesne tenure,  shall  be  reversed  upon 
a  writ  of  disceit,  except  as  to  the 
lord  of  the  manor. 

And  also,  (Sect.  5,)  that  a  fine  or 
recovery  of  ancient  demesne  lands 
levied  or  suffered  in  the  manor  courts 
after  a  fine  or  recovery  thereof  in  a 
superior  court,  shall  be  as  valid  as  if 
the  tenure  had  not  been  changed  by 
such  prior  fine  or  recovery. 

And  likewise,  (Sect.  6,)  that  ia 
every  case  in  which  the  tenure  of 
ancient  demeaie  may  have  been  sus- 
pended or  destroyed  by  a  fine  or  re- 
covery in  a  superior  court,  provided 
that  the  lord  of  the  manor  shall  not 
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andent  demesne  in  the  court  of  the  manor  upon  a  writ  of 
Right  Close  (a) ;  and  the  fine  may  he  9ut  concessit  as  well  as 
MT  comaumce  de  droit  (b).  And  if  pleaded  m  placito  coiwen- 
turns  secundum  cansuetudinem  manerH  it  is  suffident^  though 
not  said  to  he  upon  a  writ  of  Right  Close  (c). 

But  it  should  seem  that  a  fine  levied  in  the  lord's  court  by 
tenant  in  tail  is  a  discontinuance  only,  and  no  bar  {d),  for  that 
is  (xdy  vrhsa  the  fine  is  levied  in  the  court  of  Common  Pleas 
with  proclamations  by  virtue  of  the  statute  of  4  H.  7 ;  yet  it 
has  been  doubted  whether  by  custom  a  fine  with  proclamations 
in  the  manor  court,  is  not  a  bar,  notwithstanding  the  statute 
de  doms  (e) ;  but  the  better  opinion  is  that  it  is  no  bar  even  by 
custom  C/).  A  fine  by  tenant  in  tail  levied  in  the  court  of 
Ancient  Demesne  would,  however,  be  a  bar  to  the  issue  in  tail, 
under  the  statute  of  limitations,  21  Jac.;  but  where  the 
tenant  in  tail  leased  for  three  lives  by  a  fine  sur  concessit,  the 
court  held  that  the  issue  in  tail,  notwithstanding  a  second  fine 
levied  to  enure  to  the  conuzee  in  fee,  had  a  right  of  entry  for 
twenty  years,  after  the  expiration  of  the  lease  for  lives,  when 
the  discontinuance  determined,  and  therefore  that  the  plaintiff 
was  entitled  to  recover  in  ejectment,  even  supposing  his  lessor 


have  reversed  the  saoie  prior  to  the 
1st  of  Janiiaryj  1834^  and  that  he 
was  not  barred  of  his  right  to  reverse 
soch  fine  or  recovery  by  any  law  in 
fivce  on  the  first  day  of  the  then 
session  of  Parliament^  and  provided 
that  the  right  of  the  lord  shall  in  any 
manner  have  been  realised  within 
20  years  immediately  preceding  the 
Ist  of  Jannary,  1834>  snch  lands  shaU, 
from  the  last  mentioned  day>  again 
beoome  parcel  of  the  manor:  And 
that  no  writ  of  disceit  for  the  rever** 
sal  of  any  fine  or  recovery  shall  be 
brought  after  the  31st  of  Dec.  1833 ; 
vide  also  3rd  &  4th  Wm.  4.  c.  2?. 


s.  36>  in  the  Appendix^  by  which  the 
writ  of  disceit  is  abolished  from  the 
Slst  December,  1834. 

(a)  2  Inst.  513.  lCru.86.  Hunt 
V.  Bourne  (or  Burn)^  1  Lutw.  770, 
781.  S.  C.  57,  244,  339,  422.  S.  C. 
{Hunt  V.  Browne,)  3  Salk.  34.  S.  C. 
1  Gomy.  93. 

(b)  1  Lutw.  770,  771,  in  Hunt  & 
Bourne, 

(c)  lb.  781. 

(d)  Hunt  V.  Bourne,  sup. 

le)  Elmes'  case,  Dy.  373.  a.  S.  C. 
1  And.  71. 
(/)  2  Inst.  515.    4  Inst.  270. 
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to  be  barred  of  a  formedon,  by  twenty  years  having  passed 
after  the  right  of  action  accrued  (a). 

And  a  recovery  sufiPered  in  the  court  of  Ancient  Demesne^ 
according  to  the  custom  of  the  manor,  is  a  bar  to  an  entail, 
equally  with  a  recovery  of  socage  lands  in  the  Common 
Pleas  (6). 

A  recovery  may  be  suffered,  or  a  fine  levied,  of  lands  held 
by  the  tenure  of  ancient  demesne,  in  the  court  of  Common 
Pleas  (c) ;  yet  the  jurisdiction  of  the  court  has  been  doubted  (d), 
without,  however,  any  apparent  good  reason ;  but  as  the  efiect 
of  such  a  recovery  and  fine,  is  to  make  the  lands  frai^k-fee,  so 
long  as  they  stand  in  force  (e),  and  therefore  operating  to  the 
lord's  prejudice,  he  may  reverse  the  same  by  writ  of  Disceit  (y ), 


(a)  Hunt  vl  Bourne,  ubi  sup. 

(b)  Hunt  V.  Bum  (or  Browne) 
1  Salk.  57,  3  Salk.  34.  And  see 
Kitch.  190,  cites  50  Ass.  9.  2  Cm. 
162.  Green  y.  Proude,  1  Mod.  117- 
3  Keb.  310.  1  Vent.  10? ;  in  this 
case  the  court  rolls  being  destroyed, 
a  copy  of  a  recovery  of  an  ancient 
date  under  the  steward's  hand,  was 
admitted  as  evidence.  But  see  ante, 
p.  704  (n.  c.) 

(c)  Kitch.  191.   Preston  on  Conv. 

1  vol.  p.  266.      But  see  ante,  p.  704 
(n.  c). 

(d)  1  Cm.  86.  And  see  2  Inst. 
513. 

(e)  2  Inst.  513.  4  Inst.  270. 
Kitch.  191,  192.  1  Roll.  Abr.  324 
(I),  pi.  1  to  7  ind.  Br.  Aunc  Dem. 
pi.  12.  Fitz.  Abr.  Cause  de  re- 
mover plee,  pL  10.  1  Salk.  57>  in  , 
Hunt  V.  Burn,  Ante,  p.  671  n.  (a.) 
So  equally  in  a  recovery  at  the  com- 
mon law  in  an  assize,  11  H.  4.  86. 

2  Vin.  Abr.  488.  pi.  4.     So  a  re- 
covery  in  a  prwcipc  quod  reddtit. 


F.  N.  B.  13  C.  But  the  lands  are 
not  frank-fee  before  judgment.  2  £. 
3.26.  Kitch.  191.  A  fine  levied  in 
C*  B.  by  tenant  in  Ancient  Demesne, 
in  a  warrantia  chartce,  does  not  make 
the  land  frank-fee,  for  the  land  does 
not  pass  by  it,  21  E.  3.  32  b.  1  Roll. 
Abr.  324,  pi.  6.  2  Vin.  Abr.  488. 
pi.  6. 

(/)  1 E.  3.  5.  26  b.  2  Vin.  Abr. 
497-  Zouch  V.  Thompson,  I  Salk. 
210.  3  Salk.  35.  Earl  of  Plymouth 
V.  James,  Lutw.  711*  Humfry  v. 
Baihurst.  lb.  740.  -Rear  v.  Fire- 
brass.  Pra.  Reg.  C.  P.  373.  Rex 
V.  Comi/nt.  lb.  374.  Griffith  & 
Agardf  3  Leo.  117 :  In  this  case  it 
was  held  to  be  sufficient  that  the 
words  '  cujus  hmres  ipse  est '  were  in 
the  body  of  the  writ  without  stating 
in  the  beginning  of  the  writ,  that 
the  plaintiff  was  cousin  and  heir, 
&c. ;  and  that  the  allegation  de  an^ 
tiquo  dominico  dominag  reginat  Anglice 
was  good,  without  saying  coronas 
suas,  &c.    And  J  apprehend  that  the 
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but  not  by  a  Scire  Facias  (a) ;  and  the  rule  extends  to  the 
King^  when  lord  of  such  a  manor^  as  well  as  a  private  per- 
son (b). 

As  far  as  respects  the  lord^  the  fine  in  the  court  of  Common 
Pleas  b  coram  non  Judice,  and  consequently  no  bar  to  him 
under  the  statute  of  non-claim  (c),  or  the  statutes  of  limit- 
ation (d) ;  for  a  fine  may  establish  the  right  of  another,  but 
cannot  establish  its  own  defects  (e).  Some  doubts,  however, 
have  been  entertained,  whether  a  second  fine  in  the  court  of 
Common  Pleas  would  not  operate  as  a  bar  to  the  lord^  under 
the  statute  of  non-claim,  after  five  years  (J^) ;  and  it  should 
certainly  seem,  that  a  fine  of  elder  date  will  hinder  the  reversal 
of  a  fine  of  later  date  by  writ  of  disceit,  but  not  e  converse  (g). 

The  lord  in  pleading  need  not  set  forth  any  estate,  it  being 
sufficient  that  he  is  d&mnus  pro  tempore  (h) ;  even  a  termor 
may  have  the  writ  of  disceit  (i).     And  if  the  lord's  estate  be 


writ  is  not  in  the  nature  of  a  writ  of 
errar^  and  oonaequently  that  the  li- 
mitation of  twenty  years,  by  10  & 
11  W.  3.  c.  14,  does  not  extend  to 
the  writ  of  Disceit.  And  see  2  vol. 
Preston  on  Cony.  102.  For  the 
form  of  the  writ  of  Disceit,  vide 
1  Latw.  711*  But  see  reference  to 
the  Act  of  3rd  and  4th  Wm.  4.  c. 
27;  and  3rd  and  4th  Wm.  4.  c.  74, 
ante  p.  704,  n.  (c.) 

(a)  Zouch  V.  Thompson,  3  Ley. 
419. 

(6)  7  H.  4.  27.  Br.  Aunc.  Dem. 
pi.  13.  lb.  15,  cites  11  H.  4.  85. 
F.  N.  B.  97  D.  (n.  b  &  c.)  Rex 
T.  Mead,  2  Wils.  17.  Siotvel  v. 
Lord  Zouch,  Plowd.  370.     1  And. 

74. 

(r)  Slouch  V.  Thompson,  1  Salk. 
210.  S.  C.  3  Salk.  35.  S.  C.  Lord 
Baym.    17^»      Cockman  v.  Farrer, 


Skin.  14.  Plowd.  370.  3  T.  R.  173. 
And  see  2  Vin.  Abr.  497  (Q). 
F.  N.  B.  13  C.  (n.  a).  Br.  Aunc. 
Dem.  pi.  39. 

(J)  Com.  Dig.  348.  E.  2. 

(e)  Zouch  y.  Thompson,  sup. 

(/)  2  Inst.  618.  Plowd.  370. 
marg.  Lord  Zouch  y.  Bamjield,  1 
And.  172.  Cockman  y.  Farrer,  sup. 
S.  C.  Sir  T.  Raym.  462,  where,  re- 
ferring to  2  Inst.  518,  that  a  fine  is 
a  bar  after  fiye  years,  it  is  said,  "  it's 
intended  another  fine,  and  not  the 
same  which  was  first  levied." 

(g)  F.  N.  B.  97  D.  (n.  b),  cites 
21  E.  3.  25,  26. 

(A)  Zouch  V.  Thompson,  1  Salk. 
210.  S.  C.  3  Salk.  35.  S.  C.  3  Ley. 
419. 

(t)  I  £.  3.  5,  26  b.  Earl  of  Ply^ 
mouth  v«  JameSf  1  Lutw.  713. 
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determined,  it  must  be  shown  on  die  other  side  (a) ;  nor  is  it 
necessary  to  show  before  whom  the  court  was  held,  but  only 
that  the  lands  are  pleadable  in  curia  manerii  (Jb). 

When  a  fine  is  reversed  by  a  writ  of  disceit,  it  ceases  to  be 
binding  on  the  parties  themselves  (c),  and  consequently  on  the 
issue  in  tail(€i^;  but  whilst  the  fine  remains  in  force  die 
tenancy  is  changed  by  way  of  estoppel,  and  the  parties  them- 
selves are  bound  (e) ;  so  also  is  a  disseisee  (jT )• 

It  should  seem,  however,  that  a  particular  course  of  descent 
in  ancient  demesne  lands,  would  not  be  changed  by  a  fine  at 
common  law,  in  as  much  as  a  custom  governing  the  descent 
runs  with  the  land,  and  is  in  respect  of  die  land,  and  not  of 
the  seigniory  (g),  the  same  as  in  gavelkind  lands,  the  custom 
whereof  is  not  changed  by  a  fine  or  recovery  at  common 
law  (K) :  But  it  has  been  said  that  a  peculiar  customary  de- 
scent in  gavelkind  lands,  runs  not  with  the  lands  simply,  but 
by  reason  of  the  ancient  demesne,  and  that  the  custom  would 
therefore  be  destroyed  by  a  fine  at  common  law  (i). 

Although  a  fine  of  ancient  demesne  lands  cannot  be  reversed 


(a)  Zoiich  y.  Thompson,  nbi  sup. 

(b)  Earl  of  Plymouth  y.  James, 
ubi  8up. 

(c)  4  Inst.  270.  Kitch.  191,  cites 
8  E.  4.  6.  3  H.  4. 6.  Lampet's  case, 
10  Co.  50.  a. 

(d)  Cary  y.  Dancy,  Cro,  £liz« 
471.  b. 

(e)  21  E.  3.  25.  F.  N.  B.  13  C. 
(n.  a).  2  Leo.  192,  ca.  240.  Pend- 
ing a  writ  of  right  dose,  the  tenant 
accepts  a  fine  come  ceo,  &c.,  yet  the 
land  remains  ancient  demesne  as  to 
that  action.  12  H.  7.  Rot.  103. 
F.  N.  B,  13  C.  n.  marg. 

(/)  7  H.  4.  3.  F.  N.  B.  13  C. 
(n.  a). 

(g)  Dy.  72.  b.  pi.  4.  Dal.  12.  pi. 
21.  per  Hale  and  Brown,  Just.  And 


see  49  E.  3.  8.  per  Kirton,  Just. 
49  E.  3.  7>  8.  Br.  Abr.  Anne.  Dem. 
pi.  8.  lb.  Confirmation,  pi.  5. 

(h)  Finch's  Law  15.  Rob.  Gay. 
[3d  Ed.  by  Wilson]  p.  90. 

(t)  Finch's  Law  16,  cites  6  £.  6, 
&  Dy.  sup.  n.  (g).  Vide  also  Dal. 
12.  Per  Montague,  C.  J.,  cited  Rob. 
Gay.  n3d  Ed.;]  p.  91.  Customs 
merely  collateral  and  not  incident  to 
the  tenure,  are  not  necessarily  de- 
stroyed by  a  change  in  the  tenure, 
or  in  other  words,  the  estate  of  the 
tenant  may  continue,  though  the 
quality  of  it  be  altered.  See  Bro. 
Abr.  as  in  n.  (g)  sup.  Vide  also 
Doe  &  Huntington,  4  East  282, 
290-3.  Wiseman  y.  Cotton,  1  Ley. 
79.  S.  C.  1  Sid.  135. 
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as  to  one  person,  and  remain  good  as  to  another^  yet  it  may 
be  reversed  as  to  part  of  the  land^  and  remain  good  as  to  the 
residue  (a). 


Of  the  manner  of  bringing  the  tvrit  of  Disceit. 

When  a  fine  is  levied  of  ancient  demesne  lands  in  the  Com* 
mon  Pleas,  the  ter-tenant  is  the  person  against  whom  the  writ 
of  disceit  properly  lies  (b) ;  and  persons  to  whom  estates  in 
remainder  are  limited  by  the  fine  need  not  be  named  in  the 
writ  (c),  but  those  in  remainder  are  to  be  summoned  by  scire 
facias  to  show  cause^  if  they  can,  why  the  fine  should  not  be 
reversed  {d). 

The  writ  of  disceit  may  be  brought  against  the  conuzee  as 
well  as  the  conuzor,  and  against  the  heir  of  the  conuzor  or 
conuzee,  as  the  fine  works  a  real  disceit^  and  not  a  personal 
tort  only  (e).  It  may  be  brought,  I  apprehend^  against  the 
conuzor  or  conuzee  alone  (f),  but  then  there  must  be  a  scire 
Jlacias  agamst  the  ter-tenant  (g). 


(a)  F.  N.  B,  98  P.  17  E.  3.  31. 
21  £.  3.  20.  Fitz.  Abr.  Disceit,  pi. 
37,  44.  I  Lord  Raym.  178-9,  in 
Zouch  T.  Thompson.  1  Lutw.  713. 
Keilw.  43,  pi.  10.  Lee  Sc  Loveday, 
1  Leo.  290.  S.  G.  3  Leo.  120. 

{h)  16  E.  3.  66.  Lutw.  713,  in 
tlie  Earl  of  Plymouth  v,  James,  cites 
Fitz.  Fines,  30.  Zouch  v.  Thompson, 
1  Salk.  210.  S.  C.  3  Salk.  35. 
F.  N.  B.  97  D.  n.  b.  &  c 

(c)  F.  N.  B.  97  D.  n.  b.  &  c.  2 
Vin.  Abr.  496.  (P.  2.)  pi.  1,  cites 
Thel.  Dig.  48.  lib.  5.  cap.  I7.  s.  2; 
citing  Trin.  26  £.  3.  65. 

(rf)  21  Ass.  79  b.  pi.  13.  Br.  Dis- 
cot,  pi.  21,  cites  21  Ass.  13.  2  Vin. 
Abr.  497  (H)>  pl-  2.  marg.  F.  N.  B. 
97  D.  (n.  c),  cites  21  E.  3.  66. 


(e)  Zouch  y.  Thompson,  sap.  Yet 
it  seems  that  the  writ  does  not  abate 
by  the  death  of  the  conuzee,  the  action 
being  trespass  only  in  its  nature. 
King  V.  Due  (or  Dewe  &  Kirley's 
case),  3  Leo.  3.  S.  C.  Mo.  13. 
pi.  49. 

(/)  Win.  Ent.  26.  Heme  93. 
Lex  Man.  36,  marg.  F.  N.  B.  97  D. 
(n.  c). 

(g)  7  H.  4.  44.  8  H.  4.  29. 
F.  N.  B.  97  D.  (n.  c).  In  Vent.  211, 
(AnonJ),  it  is  said,  **  In  a  writ  of  dis« 
ceit  to  reverse  a  fine  of  land  in  an- 
cient demesne,  after  assignment  the 
conuzee  shall  be  made  party.  So  in  a 
writ  of  error,  though  the  tertenant 
shall  not  be  turned  out  of  possession 
without  a  scire  facias" 
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In  an  action  on  the  case  in  nature  of  diacdt  brought  against 
the  vouchee  only,  to  reverse  a  recovery  of  lands  in  ancient  de- 
mesne, the  court  of  C.  B.  held  that  the  demandant  and  tenant 
also  ought  to  be  before  the  court,  to  prevent  collusion  between 
the  lord  of  the  manor  and  vouchee  (a) ;  and  it  was  agreed  that 
the  action  should  be  discontinued,  and  a  new  action  brought 
against  the  demandant,  tenant,  and  vouchee. 

It  has  been  held  that  if  the  conuzee  be  in  possession,  and 
the  conuzor  releaseth  to  him  by  deed  all  his  right,  though  the 
fine  should  be  afterwards  avoided,  yet  the  conuzee  shall  hold 
the  lands  by  virtue  of  the  release  (b) ;  and  yet  after  the  fine 
levied,  the  conuzor  had  no  right  in  the  land,  but  only  a  pos- 
sibility to  have  the  land  again  after  the  fine  made  void  by  a 
writ  of  disceit  (c) :  So  also  the  estate  of  the  conuzee  shall  stand 
after  reversal  of  the  fine,  if  confirmed  by  the  heir  of  the  conu- 
zor {ft) :  And  after  reversal  of  the  fine,  the  heir  of  the  conuzor 
shall  not  enter  upon  the  ter^tenant,  without  a  scire  facias  (e). 


By  what  acts  Ancient  Demesne  Lands  become  Jrani fee. 

Ancient  demesne  lands,  as  we  have  already  seen  (y ),  may 
become  frank-fee  by  a  fine  or  recovery  in  the  court  of  Common 
Pleas ;  and  if  the  lord  be  a  party  to  a  fine  at  common  law,  he 
shall  never  afterwards  have  a  writ  of  disceit  (g) :  They  are  also 
made  frank-fee  by  the  lord's  joining  with  the  tenant  in  a  fine 
upon  a  writ  of  warranty  of  charters  (A). 


(a)  Rex  V.  Hadlow,  2  Sir  W.  Bl. 
1170. 

(fi)  F.  N.  B.  98  A.  Kitch.  191. 
Lampet's  case,  10  Co.  50  a. 

(c)  Lampet's  esse,  sup. 

(d)  Drew  Barrentine's  case,  3 
Leo.  12. 

(e)  Cary  v.  Dancy,  Cro.  Eliz.  471 
b.  Lee  &  Loveday,  1  Leo.  290.  3 
Leo.  120. 

(/)  Ante,  p.  706. 


Or)  30  E.  3.  13  b.  F.  N.  B.  13 
C.  (n.  a). 

(h)  21  E.  3.  32  b.  1  Roll.  Abr. 
325,  pi.  27.  Contra,  if  such  a  fine  be 
levied  by  the  tenant  alone,  lb.  324, 
pi.  6,  cites  S.  C.  See  reference  to 
3d  &  4th  W.  4.  c.  27,  (by  which  the 
vmXoiwarranlia  chartas  is  abolished 
after  the  31  st  Dec.  1834,)  ante,  p. 
695.  n.  (/) 
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A.  fine^  with  a  grant  and  render  to  the  tenant  without  exe- 
cution, will  likewise  make  the  land  frank-fee  (a).  So  also 
a  fine  upon  a  release  with  warranty  to  the  tenant'  (b) ;  but  it 
appears  to  be  doubtfiil  whether  ancient  demesne  lands  will 
become  frank-fee  by  a  fine  upon  a  release  without  warranty  (c). 

It  should  seem  that  a  fine  levied  by  the  tenant  without  any 
original  writ  will  make  the  land  firank-fee  till  reversed  (d). 

And  when  lands  held  in  ancient  demesne  escheat  to  the 
lord,  they  become  frank-fee,  as  he  then  holds  them  of  the  lord 
paramount  (e) ;  and  if  he  be  disseised  thereof  his  remedy  is  in 
the  courts  of  common  law  (J^. 

Again,  if  ancient  demesne  lands  come  to  the  king,  they  are 
frank-lee  (g),  even  though  the  king  grant  them  over  again  to 
another  in  fee  or  for  life  (h)  ;  and  therefore  to  prove  the  land 
frank-fee,  it  b  sufficient  to  show  the  feoffinent  or  charter  of 
the  king  (i)  :  So,  if  the  king  give  lands  of  ancient  demesne,  to 
hold  in  Jrani'idmoign,  they  become  frank-fee  (k). 

If  the  lord  confirm  ancient  demesne  lands  to  the  tenant,  to 


(a)  40  E.  3.  4  b.  1  BoU.  Abr. 
334  (I)»  pi.  2.  And  see  Br.  Anne. 
Dem.  pL4.   2  Vin.  Abr.  488,  pi.  2. 

(b)  21  £.  3. 25.  1  Roll.  Abr.  324, 
pi.  3.  And  see  Griffith  v.  Clarke^ 
Mo.  143. 

(c)  40  E.  3.  4.  b.  1  Roll.  Abr. 
324,  pi.  5. 

(d)  26  H.  8.  Ass.  13.  I  RoU. 
Abr.  324,  pi.  7- 

(e)  Kitch.  191,  cites  18  Ed.  3. 
19.  Com.  Dig.  Anc  Dem.  (C.  2). 

(J^  41  Ass.  7-  Br.  Aunc  Dem. 
pL  34.  Fitjs.  Aunc.  Dem.  pi.  18. 

(g)  Kitch.  190, 191.  1  Rdl.  Abr. 

324,  pi.  9,  cites  17  £•  3.  52.  75  B. 

31  £.  3.  46  b ;  cites  also  contr^  18 

£.  3. 19.  31  £.  3.  56.  21  Ass.  13. 

(k)  Kitch.  191,  dtes  13  H.  4.  7. 


1  RoU.  Abr.  324,  pi.  10,  dtes  11  H. 
4.  86.  a.  b.  Br.  Aunc.  Dem.  pi.  15. 

(i)  F.  N.  B.  13.  C.  But  if  a 
manor  of  andent  demesne  come  to 
the  king,  and  he  alien  it  to  another, 
the  lands  held  of  the  manor  continue 
andent  demesne,  but  the  demesnes 
are  frank-fee.  21  E.  3.  56.  21  Ass. 
13.  Br.  Aunc.  Dem.  pi.  32.  1  Roll. 
Abr.  324,  pi.  8. 

(it)  Kitch.  191,  dtes  6  H.  4.  2. 
So  also  if  the  lord  before  the  stat.  of 
qtiia  emptores  had  enfeoffed  another 
of  andent  demesne  land,  to  hold  by 
knights  service,  for  all  land  in  an- 
dent demesne  is  by  socage  only.  F. 
N.  B.  13  D.  lb.  14  B.  &  C.  4  Inst. 
270. 


712 


OP  ANCIENT   DEMESNE. 


[part  II. 


hold  by  the  same  services,  there  could  be  no  change  of  tenure, 
I  apprehend,  except  sudi  confirmation  should  be  by  fine  come 
ceo,  &c.  (a) ;  but  if  the  lord  confirm  to  the  tenant,  to  hold 
freely,  by  the  services  before  due,  this  makes  the  land  frank- 
fee  (V) ;  yet  the  tenure  only  is  changed,  and  not  the  estate  of 
the  tenant  (c). 

Upon  a  confirmation  by  the  lord  to  hold  by  less  services,  or 
by  certain  services  for  all  services,  it  would  seem  not  to  be  fully 
settled  whether  the  land  would  become  frank-fee  or  not  (d). 

But  if  the  lord  enfeoff  another  of  the  tenancy  (e),  even  with 
a  saving  of  the  andent  services  {f),  the  land  will  become  frank- 
fee.  And  it  has  been  decided  that  a  release  by  the  lord,  by 
fine,  of  all  services  and  customs,  excepting  certain  spedfied  ser- 
vices, will  extinguish  the  tenure  of  ancient  demesne  (jg) ;  and 
that  a  deed  of  confirmation  to  hold  by  certain  services,  at  com* 
man  law,  will  discharge  andent  demesne  lands  from  the  customs 
of  the  manor,  and  make  them  fronk-fee,  although  the  estate  of 
the  tenant  would  not  be  changed  otherwise  than  in  quality  {h). 


(a)  30  E.  3. 13.  b.  1  RoU.  Abr. 
326,  pi.  28.  Griffiih  v.  Clarke,  Mo. 
143.    Ante  p.  682. 

(6)  30  E.  3.  13.  1  Roll.  Abr.  325, 
pL  23;  but  see  Fitz.  Abr.  Aunc. 
Dem.  pi.  30. 

(c)  Kitch.  191,  cites  49  E.  3.  7- 
Beaumont's  case,  9  Co.  140. 

(d)  In  Beivour  of  the  lands  becoming 
fnmk-fee,  vide  21  E.  3.  32  b.  Fitz. 
Cause  de  remover  pU,  18.  21  E.  3. 
33.  2  Vin.  Abr.  491,  pi.  25, 26, 30< 
Com.  Dig.  Anc  Dem.  (G.  2.)  See 
contrd.  30  B.  3. 12.  b.  Fitz.  Aunc, 
Bern.  j4.  30.  Br.  Aunc  Dem.  pi. 
18,  cites  21  E.  3.  32,  and  states  that 
the  plea  was  removed  out  of  ancient 
demesne,  the  tenant  claiming  to  hold 
at  common  law,  and  that  the  better 


opinion  was  that  the  confirmation  did 
not  alter  the  estate,  nor  the  nature  of 
the  land:  See  also  2  Vin.  Abr.  ^1, 
pi.  26.  marg.  F.  N.  B.  15  A.  n.  b. 
Confirmation  to  hold  by  meaner  ser- 
vices no  frank-fee.  Kitch.  191,  cites 
30  E.  8.  16. 

(e)  1  Roll.  Abr.  324,  pi.  12.  lb. 
326,  pi.  3. 

(J')  For  he  cannot  hold  by  the  an- 
cient services.  1  Roll.  Abr.  325,  pi. 
20.  Fitz.  Aunc.  Dem.  pi.  41. 

(g)  Griffiih  V.  Clarke,  Mo.  143. 
N.B.  the  fine  was  levied  in  the  time 
of  Ed.  2.  and  of  course,  after  the  stat. 
of  quia  emptores,  and  not  previously 
as  supposed  by  Mr.  Watkins,  see  1 
Vol.  on  Cop.  368. 

(A)  Per  Belknap,  C.  J.  49  E.  3. 
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Again^  we  have  seen  that  a  confirmation  to  the  tenant  of  cus- 
tomary freehold  lands  discharged  of  all  customs  and  services, 
excepting    certain  rent  and  suit  of  court,  extinguishes  the 
costomary  tenure,    and  converts   it  into  free    and  common 
fON^e  (a). 

But  the  tenure  of  ancient  demesne  vnll  sometimes  he  re- 
stored ;  for  instance,  if  ancient  demesne  lands  come  to  the 
king,  and  the  king  regrant  them,  to  be  held  of  the  same 
manor,  they  agaui  become  ancient  demesne  (h). 

And  if  the  king,  seised  of  land  hi  ancient  demesne,  grant  it 
out  for  life,  it  is  frank-fee  for  the  time  only  (c). 

It  IS  said  also,  that  if  the  king  seise  ancient  demesne 
land,  without  title,  and  grant  it  to  another,  and  the  patent  be 
repealed,  and  he  who  has  right  is  restored  to  the  land,  it  will 
become  ancient  demesne  again  (d). 

If  the  lord  confirm  land  of  andent  demesne  tenure  to  the 
tenant,  to  hold  by  certmn  services  for  all  services,  during  life^ 
the  land  will  be  frank-fee  during  life  only,  and  afterwards  be- 
come ancient  demesne  again  (e). 

So  also  if  the  lord  confirm  to  a  disseisor,  to  hold  at  common 
law,  if  the  disseisee  re-enter  or  recover,  the  land  shall  be  ancient 
demesne  again  (y*). 

7.   Br.  Aunc.  Dem.  pi.  8.    lb.  Con-  (e)  21 E.  3.  33.  1  RoU.  Abr.  325, 

firntation,  pi.  5.  Fitz.  Avowrie,  pi.  pL  30. 

59.   lb.  Aunc.  Dem.  pi.  42.    Beau-  (/)  1  RoU.  Abr.  326  (L),  pi.  1, 

wants  case,  9  Co.  140.     Ante,  tit.  cites  49  £.  3.  9.  But  in  50  £.  3. 10. 

*  Customary  freeholds/  p.  682.  25>  it  was  held,  that  if  the  lord  dis- 

(a)  Doe  8c  Huntington,  4  East  seise  the  tenant,  and  m/iA-ea^^o^fmenf, 

271.  Ante,  p.  680,  et  seq.  and  after  the  tenant  recover  in  an- 

(6)  21  Ass.  13.  Kitch.  190.    But  cient  demesne,  yet  the  seigniory  is  not 

if  granted  to  hold  of  another  manor,  revived.  2  Vin.  Abr.  493.  (L),  pi.  2. 

the  lands  would  remain  frank-fee.  Br.  Aunc.  Dem.  pi.  6,  10«    "  The 

F.  N.  B.  13  C.  coming  of  the  land  into  the  hands  of 

(c)  11  H.  4.  84.  Kitch.  191.    lb.  the  lord  does  not  change  the  nature 

192,  cites  17  E.  3.  52.     But  see  2  of  it,  unless  he  makes  a  feoffment 

Vin.  Abr.  489,  pi.  10.  thereof."  2  Vin.  Abr.  493  (L),  pi.  3. 

{d)  1  RoIL  Abr.  326.  L,  pi.  4,  marg.  cites  21  Ass.  13^ 
cites  21  £.  3.  46  b. 
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"  It  has  been  said  that  if  the  lord  release  the  services  of  an- 
cient demesne  land  for  a  certain  time,  the  land  will  become 
frank-fee  for  the  time  (a),  but  this  seems  to  be  very  question- 
i^ble(i). 

Altiiough  after  a  fine  of  ancient  demesne  lands  at  common 
'  law,  no  fine  could  be  levied,  or  recovery  suffered  of  such  lands, 
in  the  manor  court,  until  the  fine  at  common  law  should  be 
reversed  by  a  writ  of  disceit  (c) ;  yet  it  should  seem  that  a  per- 
son claiming  under  a  paramount  title,  must  sue  at  common 
law,  so  long  as  the  land  remains  frank-fee  in  the  hands  of  the 
immediate  possessor  (d) ;  but  on  recovery  at  common  law  by  a 
disseissee  of  ancient  demesne  lands,  after  a  fine  by  the  disseisor, 
the  lands  will  be  ancient  demesne  again  (e).  It  appears,  how- 
ever, that  the  election  to  sue  in  the  manor  court  for  the  re- 
covery of  ancient  demesne  lands,  is  not  taken  away  in  all  cases, 
by  the  lands  becoming  frank-fee ;  for  although  a  disseisin  by 
the  lord  will  make  ancient  demesne  lands  frank-fee  as  to  him, 
so  long  as  they  remain  in  his  hands  (y*),  yet  the  tenant  has  his 
option,  in  such  a  case,  to  sue  either  by  writ  of  Right  Close,  or 
at  common  law  (g). 

(a)  See  1  Roll.  Abr.  325>  pi.  31.  brought  against  him  for  the  entry,  he 

(i)  lb.  cites  contra^  30  E.  3. 13.  b.  cannot  justify  by  force  of  the  re- 

(c)  Kitch.  191.  Ante,  p.  706.  covery  there,  for  it  was  coram  nonju^ 

(<0  But  see  50  E.  3. 24.  b.  1  RoU.  dice.  F.  N.  3*  13.  C.    lb.  (n.  a.), 

Abr.  326  (L),  pi.  3,  where  it  is  said,  cites  7  H.  4.  3,    And  see  2  Preston 

tiiat  if  the  land  be  made  frank-fee  as  on  Conv.  102. 

to  those  in  possession,  yet  it  shaU  not  (/)  20  H.  6. 33.  41.  Ass.  7-  F-  N. 

be  said  to  be  fisnk-fee  as  to  those  B.  12  £.  1  Roll.  Abr.  325,  pi.  1?. 

who  daiD  paramount  this  making  of  (g)  30  E.  3. 13.  41.  Ass.  7-  Fits. 

it  frank-fee.  Aunc  Dem.  pi.  18.  F.  N.  B.   12  £. 

(e)  3  E.  3.  33.    1  Roll.  Abr.  326  1  Roll.  Abr.  325,  pi.  18. 

(L),  pL  3,  cites  50  £•  3. 24  b.  There-  But  as  to  the  writ  of  right  dose,  vide 

fore,  if  in  such  case  judgment  he  reference  to  the  act  of  3d  &  4th  W. 

given  in  the  court  of  ancient  demesne,  4,  c.  27,  ante  p.  695.  n.  (f).  Andsee 

and  the  reooveror  enters,  in  trespass  the  act  in  the  Appendix. 

END  OF  THE   SECOND   PART. 
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CHAP.  XX. 


OF  THE  JURISDICTION  OF  COURTS  BARON  (a). 


Origin  and  Nature  of  the  Court  Baron, 
k  Court  Baron^  which  it  is  to  be^  recoUected  is  not  a  court  of 


(a)  The  stdle  of  the  coart  is  Curia 
Bason  19  £.  C  militis  tnanerii  sui 
pnedicti,  (having  the  manor's  name 
written  in  the  margin^)  tenf  tali  die, 
&C.  Coram  A.  B.  seneschallo  ibidem, 
4  Inst.  268. 

CuBiA  (ooort)  is  a  place  where 
justice  is  jadiciallj  ministered^  and  is 
derived  d  cura,  quia  in  curiit  publicis 
nmu  gerebani.  Go.  Lit.  58  a.  Curia, 
wfaidi  occasionally  seems  to  have  im- 
plied the  coart  or  manor  house  only 
of  the  lord^  in  one  or  two  entries  in 
Domesday-book^  appears  to  have  a 
more  immediate  reference  to  manorial 
jurisdiction.  App.  to  2nd  General 
Report  from  Commiss.  on  Pub.  Re- 
cords, p.  442,  cites  torn.  1.  fol.  85  b. 
ib.  IbL  265  b. 

Babonis. — The  title  of  Baron,  like 
all  or  most  of  the  dignities  or  titles 
of  honour  now  existing  in  England, 
originated  in  the  feudal  institutions 
of  the  Normans,  and  seems  about  the 
end  of  the  Conqueror's  reign  to  have 
supplanted  the  Saxon  title  of  Thane. 


Those  possessing  original  baronies, 
and  other  great  lords,  having,  during 
the  practice  of  subinfeudation,  called 
their  immediate  vassals  barons,  the 
principal  barons,  who  alone  were  sum- 
moned to  attend  the  councils  of  the 
king,  and  who  held  of  the  king  in 
capite  [2  Inst.  7^  were  called  baronet 
majores,  or  barones  regis  (or  regnt), 
to  distinguish  them  from  the  inferior 
barons,  denominated  barones  minores, 
and  who  held  by  knights  service  and 
escuage  [4  Inst.  46].  The  latter 
appear  about  the  end  of  the  reign  of 
King  John  to  have  lost  the  appella- 
tion of  baron  altogether. 

Sir  fVUUam  Blackstone  observes, 
"  A  baron's  is  the  most  general  and 
universal  title  of  nobility ;  for  ori- 
ginally every  one  of  the  peers  of  su- 
perior rank  had  also  a  barony  an- 
''  nexed  to  his  other  titles.  But  it 
'^  hath  sometimes  happened  that, 
'^  when  an  antient  baron  hath  been 
"  raised  to  a  new  d^ree  of  peerage, 
"  in  the  course  of  a  few  generations 
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record  («);  is  incident  to  every  manor  (J),  and  is  incapable  of 
severance  under  any  grant  of  such  court,  or  any  reservation 
thereof  in  a  grant  of  the  manor  (c),  except  only  in  the  case 
of  the  king  (rf). 


a 


<i 


€€ 


**  the  two  titles  have  descended  dif- 
''  ferently ;  one^  perhaps^  to  the  male 
**  descendants^  the  other  to  the  heirs' 
general;  whereby  the  earldom  or 
other  superior  title  hath  subsisted 
without  a  barony :  and  there  are 
**  also  modem  instances,  where  earls 
''  and  viscounts  have  been  created 
**  without  annexing  a  barony  to  their 
''  other  honours :  so  that  now  the 
"  rule  doth  not  hold  universally  that 
all  peers  are  barons.  The  original 
and  antiquity  of  baronies  have  oc- 
**  casioned  great  inquiries  among  our 
^'  English  antiquaries.  The  most 
''  probable  opinion  seems  to  be,  that 
''  they  were  the  same  with  our  pre- 
''  sent  lords  of  manors ;  to  which  the 
«'  name  of  Court  Baron  (which  is  the 
**  lord's  court,  and  incident  to  every 
manor)  gives  some  countenance.  It 
may  be  collected  from  King  John's 
Magna  Charia,  that  originally  all 
^*  lords  of  manors,  or  barons,  that  held 
of  the  king  in  capiie,  had  seats  in  the 
great  council  or  parliament:  till  about 
the  reign  of  that  prince,  the  conflux 
of  them  became  so  large  and  trouble- 
some, that  the  king  was  obliged  to 
'*  divide  them,  and  summon  only  the 
*^  greater  barons  in  person ;  leaving 
"  the  small  ones  to  be  summoned  by 
the  sheriff,  and  (as  it  is  said)  to  sit 
by  representation  in  another  house; 
"  which  gave  rise  to  the  separation 
of  the  two  houses  of  parliament. 
By  degrees  the  title  came  to  be 
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'^  confined  to  the  greater  barons,  or 
''  lords  of  parliament  only ;  and  there 
''  were  no  other  barons  among  the 
peerage,  but  such  as  were  summon- 
ed by  writ,  in  respect  of  the  tenure 
"  of  their  lands  or  baronies,  till  Ri* 
"  chard  the  Second  first  made  it  a 
mere  title  of  honour,  by  conferring 
it  on  divers  persons  by  his  letters 
patent."  See  1  Vol.  Com.  398-9. 
The  principal  mansion  or  castle  of 
every  barony  was  called  the  caput 
haronice,  and  was  appropriated  to  the 
use  of  the  person  intitled  to  the  ba- 
rony, and  when  the  barony  descended 
to  daughters,  the  caput  baronug  was 
allotted  to  the  eldest.  It  appears  to 
have  been  subject  to  curtesy,  but  not 
to  dower.  1  Inst.  39  b.  31  b.  2  Inst. 

17. 

(fl)  Co.  Lit.  117,  b.  2  Inst.  143. 
4  Inst.  268. 

(6)  8  H.  7. 1.  Kitch.  7,  8,  70.  2 
Inst.  99.  4  Inst.  268.  Being  inci- 
dent to  a  manor  of  common  right,  it 
is  not  lost  merely  because  no  court 
hath,  time  out  of  mind,  been  holden 
within  the  manor.  Ow.  35. 

The  entry  is  sometimes  *'  The 
Oreat  Court  of,  &&":  this  is  but  a 
court  baron.  Kitch.  156. 

(c)  10  H.  8. 34.  Kitch.  70.  Brown 
V.  Goldsndth,  1  Brownl.  175.  Mo. 
870.  Hob.  108.  Br.  Inddente,  pi. 
34,  cites  19  H.  8. 

(rf)  Mo.  870,  in  Brown  v.  Gold^ 
tmilh.    See  also  Sir  Robert  Actan*s 
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The  Court  B^ron  was  ordained,  as  weU  for  the  maintenance 
of  the  services  and  duties  stipulated  for  by  lords  of  manors  (a) 
on  their  granting  out  lands  to  others  in  fee,  previous  to  the 
statute  of  Westminster  3.  (b) ;  as  for  the  purpose  of  deter- 
mining actions  of  a  personal  nature,  as  debt,  or  trespass  (e),  or 
detinue  of  goods  (d),  where  the  debt  or  damage  was  under  forty 
shillings  (e) ;  and,  it  should  seem,  not  only  as  between  the  te- 
nants of,  but  as  against  strangers  coming  within,  the  manor  (J^ 

It  was  adjudged  in  a  late  case  in  the  court  of  B.  R.  upon  an 
application  for  a  mandamus  to  receive  and  admit  a  plaint  in  a 
manor  court  (of  ancient  demesne),  that  a  chartered  right  in  the 
steward  and  suitors  of  the  court,  of  determining  plaints  of  debt^ 
(though  exceeding  forty  shillings,)  trespass  vi  et  armis,  &c., 
jiras  not  lost  by  non-user  for  near  fifty  years  (^)« 

But  aecmmt  does  not  lie  in  a  court  baron  (Ji) ;  nor  trespass 
vietarmU{%). 

According  to  some  ancient  authorities,  the  court  baron  had 


CBse^  Dy.  5288  b.  And  it  should 
seem  from  the  same  authority^  that 
the  profits  of  oonrt  may  be  excepted, 
eren  by  a  common  person.  lb.  Vide 
also  Com.  Dig.  Cop.  (R.  1.  Court 
Banm.) 

{a)  Kitch.  6.  Scn^gs,  in  his  Pract. 
of  Courts  Leet  and  Courts  Baron, 
pp.  82-3,  says,  that  these  courts  were 
ordained  for  the  three  purposes  of 
adjusting  differences  between  lord 
and  lord  adjoining;  between  lord 
and  tenant;  and  between  tenant  and 
tenant.    See  also  ante  pt.  1.  p.  2. 

{b)  Ante  pt  1.  p»  2  to  6. 

(c)  Britt  6L  Kitch.  148. 

(J)  Kitch.  146,  cites  6  E.  2.  34 
H.  6,  53.  But  not  detinue  of  writ- 
ings.  R  N.  B.  47  B.  Kitch.  148. 

(e)  19  H.  6. 8.  Kitch.  6, 146.  2 
Inst.  311.  4  lost*  5294-8.    On  at- 


tempt to  hold  plea  in  court  baron  of 
any  matter  of  the  value  of  forty  shill-* 
ings,  writ  of  prohibition  lies.  Finch 
L.  461.  3  Bl.  Com.  112.  But  by 
charter  or  prescription,  as  in  the 
case  of  the  Castle  of  Dover,  a  court 
baron  may  hold  pleas  above  forty 
shillings,  and  award  a  capias,  Kitch. 
187*  These,  however,  are  courts  of 
record.  Kitch.  187-8,  cites  6  E.  4. 3. 

(/)  Kitch.  146  Br.  Court  Baron, 
pi.  1. 

(g)  Rex  V.  The  Steward  4*  Suitors 
of  the  Manor  of  Havering  Aite  Boner y 
5  Bam.  &  Aid.  691.  And  see  Rex  v. 
The  Mayor  4*  Jurats  of  Hastings, 
16.  692.  n.  Ante  p.  716.  n.  (b.) 

{h)  Kitch.  146,  cites  43  £.  3.  19. 

(i)  Co.  Lit.  118.  a.  F.  N.  B.  47- 
A.  2  Inst.  311, 312.  Kitdi.  146-8, 
But  see  7  £.  4. 23,  cited  Kitch.  146. 


718 


OP  THB  JUftI8DIC«tOK 


[part  Ul. 


conusance,  origmaUy,  of  aU  pleas  of  land  within  the  manor/  to 
the  exclusion  of  all  other  jurisdictions,  except  by  a  remisit 
curiam  firom  the  lord  {a),  and  this  by  the  writ  of  right  patent ; 
but  it  is  to  be  remembered,  that  the  writ  of  right  patent  is  a 
command  from  the  King  to  the  lord,  that  he  will  do  right  io 
the  party  complaining  (6) ;  and  that  the  plea  may  be  removed 
by  writ  of  toU  into  the  county  court,  and  from  thence  into  the 
court  of  Common  Pleas,  by  writ  of  pone  (c) : — It  is  also  to  be 
observed,  that  the  issue  by  writ  of  right  patent  never  could  be 
tried  in  the  court  baron,  by  the  great  assize,  but  by  wager  of  battel 
only  {d),  and  that  should  issue  be  joined  there,  upon  the  great 
assize,  or  foreign  plea  be  pleaded,  prohibition  lies  (^). 

The  reader  is  here  apprised  that  by  prescription  a  court  baron 
may  have  jurisdiction,  as  a  peculiar,  to  grant  probate  and  adminis- 
tration, and  to  take  cognizance  of  testamentary  causes  (y)>  as  in 
the  manor  of  Mangfield,  and  of  Cowle  and  Ckwersham  in 
Os^ardsMre  (g). 

Where  and  when  to  he  kept 

The  Court  Baron,  it  is  clear,  may  be  held  at  any  place 
within  the  manor  (A),  but  it  appears  formerly  to  have  been 
thought  that  it  must  be  held  at  a  place  certain  (i).  Although 
it  would  be  void  if  held  out  of  the  manor  (£),  yet  we  have 


(a)  2  Bac  Abr.  205.    Kitch.  147. 

(6)  Kitch.  146, 151. 

(c)  Booth's  Real  Actions,  86.  n. 
76.  89,  90,  91.  See  farther,  as  to  the 
writ  of  right  patent,  foH.  And  note, 
that  it  is  abolished  from  31st  Dec. 
1834.  FWe3rd&4thW.4.c.27,in 
the  Appendix. 

{X)  See  the  act  59  Geo.  3.  c.  46, 
abolishing  appeals  of  murder,  treason, 
felony,  or  other  offences,  and  trial  by 
wager  of  battel  in  writs  of  right. 

(c)  P.  N.B.  4E.  Kitch.  147; 
who  also  says,  '  if  plaint  ef  debt  or 


trespass  be  sned  there,  and  foreign 
matter  is  pleaded,  it  shall  not  be 
tried  in  court  baron,'  cites  1  H  5. 12. 

(y*)  Denham  ▼•  Slephenstm,  Salk. 
41 .  Atkins  v.  Hill,  Oowp.  286. 3  Bac 
Abr.  39.  Toll.  Ex.  49. 

(g)  Off.  of  Ex.  43. 

(A)  Kitch.  186,  cites  8  H.  7*  4. 
A.  24.  E.  3.  Co.  Cop.  s.  31.  Tr*  50. 
Scroggs  83.  Ow.  35. 

(t)  So  the  opinion  oi  Brian,  Kitch. 
186.  Co.  Cop.  s.  31.  Tr.  60. 

{k)  Co.  Lit.  58.  a.  Glanv.  19. 
Kitdi.  186.  Ow.  35. 
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already  seen  that,  1^  custom,  coUrtfiT  for  aevtoal  manors  may  be 
held  together  in  one  of  them  (a). 

It  is  proper  and  usual  to  give  fifteen  days'  notice  of  the 
courty  induding  three  Sundays,  but  eren  three  or  four  days 
would  probably  be  deemed  sufficient  (6). 

The  Court  Baron  is  frequently  held  with  the  Court  Leeti 
and  then  the  various  acts  are  referred  to  the  court,  to  which 
they  respectively  apply  (c):  and  when  there  are  both  ^^e^o/tf 
and  c€pykold  lands  within  the  manor,  the  proceedings  of  the 
canumm  law  and  customary  court  baron  may  be  entered  on  the 
same  roll  (d). 

The  Court  Baron  was  anciently  held  once  in  every  threei 
weeks  (e),  but  this  was  for  the  convenience  of  the  suitors,  and 
where  the  jurisdiction  as  to  plaints  in  nature  of  personal  actiom^ 
is  not  estaUished  by  charter  or  prescription  (/),  or  has  fallen 
into  desuetude,  the  court  is  more  generally  held  once  only  iq 
the  year  (g)  ;  and  I  apprehend  that  the  lord,  in  the  absenoe  of 
an  established  usage,  could  not  compel  a  more  frequent  attend-* 
ance  of  the  suitors,  without  some  good  cause  for  it  being 
shown  (A). 


(ythe  Suitors  to  the  Court,  and  before  whom  it  is  to  be  kept; 

and  herein  of  the  Steward. 

Freehold  tenants  alone  are  suitors  to  the  Court  Baron,  and 
it  is  essential  to  the  existence  of  the  court,  that  there  should  be 


(a)  Ante  pt  1.  p.  6. 
(6)  lb. 

(c)  1  Freem.  525.  ca.  707* 

(d)  Co.  Lit.  58.  a.  Com.  Dig.  Cop. 
(R.  2.) 

(e)  Scraps  40, 83.  Co.  Cop.  s.  31. 
Tr.  50.  Co.  Lit.  58  a. 

(/)  Post  sect.  ▼. 

{g)  It  has  been  decided  that  the 
ooort  baron  may  be  held  eren  at. 
night  Mo.  68.  ca..  186.    AfUe  pt.  1. 


p.  6. 

(A)  See  2.  Bac.  Abr.  206.  marg. 
where  it  is  said  '*  The  coort  of  B.  R. 
has  granted  infonnations  against  lords 
and  stewards,  for  oppressing  the  te- 
nants, by  warning  ooorts  baron  every- 
three  weeks,  and  distraining  them  to 
appear  or  pay  a  certain  sum  of  money 
upon  no  occasion  at  all,  but  to  extort; 
amercements  from  them."  But  sear 
Scroggs  40.  ..,  .,    t  .  .  J 
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two  suitors  ad  fmmmuim  {a).  The  reason  assigned  for  this  is, 
that  freemen  could  only  be  tried  by  their  peers,  or  equals,  and 
that  if  there  be  one  tenant  only,  he  has  no  peer,  or  judge,  and 
therefore,  must  appeal  to  the  court  of  the  lord  paramount  {h). 
In  Bradshaw  v.  Lawson  (c),  Lord  Kenyan  sdd,  that  this  point 
was  so  well  settled,  that  cases  need  not  be  cited  to  prove  it, 
and  he  would  only  mention  that  of  Rumsey  v*  Walton,  which 
was  an  action  on  a  judgment  alleged  to  have  been  recovered  in 
a  court  baron,  and  on  the  trial  at  the  Hereford  summer  assizes, 
1760,  before  Foster,  J.  the  plaintiff  proved  the  court  to  have 
been  holden  before  the  steward ;  on  which  it  was  objected  that 
such  a  court  could  not  be  legally  held,  without  tyiofree  suitars; 
and  the  judge  being  of  that  opinion,  the  plaintiff  was  non- 
suited. 

And  according  to  the  case  of  Chetwode  v.  Crew  (d),  such 
suitors  could  not  be.  created  by  a  conveyance  of  part  of  the 
demesnes  of  the  manor  at  this  day.  Suppose  a  conveyance  to 
be  made  by  one  of  two  free  suitors  to  a  corporate  body,  it 
Would  I  apprehend  be  a  suspension  only  of  the  suit,  so  that  on 


(a)  Br.  Court  Baron  pi.  23.  lb. 
Comprise  pL  31.  lb.  Suit  pi.  17- 
Kitch.  7i  8.  Co.  Lit.  58.  a.  TonJm  v. 
Crocker,  2  Lord  Raym.  864.  Rex  v. 
Slaverton,  Ydv.  190-L   Scro^  84 

There  is  aa  instance  in  the  Regis- 
ter^  f.  11^  of  a  cause  being  removed 
out  of  a  court  baron^  by  reason  of 
there  being  but  four  suitors  there. 
Br.  cause  a  remover  plee,  4^.  pi.  35. 
lb.  Suit.  17-  And  aee  1  Watk.  on 
Cop.  9,  who  saysj  ''But  it  should 
seem  that  there  must  be  more  than 
two  frank  tenants  holding  of  the  ma* 
nor^  to  enable  the  lord  to  hold  a  oourt> 
for  otherwise^  if  one  of  those  two 
were  the  plaintiff^  and  the  other  of 
those  two  the  defendant,  the  lord 


would  be  under  some  difficulty  to  try 
them  by  their  peers.'* 

And  by  ancient  custom  in  the  ma- 
nor of  Dymock^  there  must  be  three 
benchers  of  the  free  suitors  at  the 
leasts  or  no  court  can  be  holden.  1 
Watk.  on  Cop.  10,  (n.)  [2d  Ed.] 

{b)  1  Watk.  on  Cop.  9. 

(c)  4.  T.  R.  446.  See  also  Rex  v. 
ATetn,  lb.  480.  In  Oiaver  y.  Lane, 
3  T.  R.  447,  Lord  Kenyan  said,  ''To 
constitute  a  manor  it  is  necessary  not 
only  that  there  should  be  two  free- 
holders within  the  manor,  but  two 
freeholders  holding  of  the  manor, 
subject  to  escheats."  And  see  WiUes, 
619. 

(d)  Willes,  614.. 
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a  subseqaent  conyeyance  by  the  corporation  to  a  person  capa- 
ble of  performing  suit,  a  court  might  be  held  (a). 

And  if  A.  should  be  the  only  free  suitor,  and  he  should  con- 
vey part  of  the  land  holden  by  him  of  the  manor  to  j&.  I  incline 
to  tldnk  that  the  right  to  hold  a  court  baron  would  revive. 

The  siiltors  of  the  court  baron  are  the  judges  of  it  (6),  even 
in  a  plea  holden  by  force  of  a  v^rit  of  right  (c) ;  and  it  has  been 
thought  that  the  court  baron  could  not,  even  by  prescription, 
be  held  before  the  steward,  being  a  thing  of  common  right  (i2), 
but  the  authorities  are  quite  the  other  way  {e). 

It  has  been  said  that  there  is  this  distinction,  namely,  that 
where  pleas  in  a  court  baron  are  held  by  writ,  then  it  must  be 
before  suitors,  and  the  bailiff  of  tiie  lord  of  the  manor;  but 
where  without  writ,  then  it  must  be  coram  sectataribus  only  (/). 

(11)  Tonkin   v.  Crocker,    2  Lord     jadges  in  county  courts  court  baron 


Raym.  864. 

(6)  Eitch.  145-6.  4  Inst.  268. 
4  Co.  26  b,  33  b.  Jentleman's  case,  6 
Co.  11  b.  Lord  Cobham  and  Bronme*s 
case,  1  Leo.  217-  R^^  ▼•  Morgan, 
1  Sir  W.  Bl.  398.  Eure  v.  Wells,  T. 
Jones,  23.  LoveU  &  GoUton's  case, 
Godb.  68.  lb.  49,  ca.  60.  Scro^^  88. 
« In  a  court  baron  action  of  debt  lieth 
for  the  lord  himself,  because  the  sui- 
tors are  judges/'  lb.  84.  Kitch.  145. 
''  NoUi  per  Fineux  and  Kehle,  that  in 
court  baron  the  suitors  are  judges, 
and  in  the  leet  the  steward  is  judge 
(12  H.  7. 16)."  Br.  tit.  Court  Baron, 
&c.  pL  9. 

It  is  not  in  the  court  baron  alone 
that  the  suitors  are  the  judges.  ^'Nota 
per  Chock,  Justice,  that  in  court  ba« 
xon,  county,  w  hundred,  the  suitors 
aie  judges,  and  the  bailiff  and  sheriff 
are  only  ministers,  (6  E.  4.  3)."  Br. 
tit  Court  Baron,  &c.  pL  11. 

(c)    ''  Nola  that  the  suitors  are 


and  hundred,  as  well  in  writ  of  right 
patent,  as  in  justijcies,  aiid  other  suits 
there;  and  the  sheriff,  steward,  or 
bailiff,  are  not  judges  there  quod  nola 
bene  (39  H.  6.  5.)"  Br.  tit.  Judg- 
ment,  pi.  118.  Jentleman's  case,  sup. 

{d)  Pill  or  Pell  v.  Towers,  Cro. 
£liz.79l.  S.C.  Noy20.  Armynv. 
Appleqft,  Cro.  Jac.  582.  2  D'Anvers, 
295.  tit.  Court  Baron,  1  Nels.  Abr. 
501. 

(e)  1  lico.  316.  pi.  444.  I  Mod. 
173.  Rex  v.  Morgan,  sup,  Tom^ 
kins  or  Tonkin  v.  Crocker,  2  Salk. 
604.  S.  C.  2  Lord  Raym.  860.  S.  C. 
Lutw.  1211.  Nels.  Lex  Man.  57-8, 
Hast.  Ent.  553  a.  Co.  Ent.  118.  b. 
570  b.  Winch's  Ent.  1014.  James  v. 
Tutnei^,  Cro.  Car.  497,  Win.  30. 
Eure  V.  Wells,  T.  Jones,  23.  W. 
Jones,  434.  Mar.  28. 

(/)  PeUs  V.  Towers,  sup.  And  see 
Seroggs  88.  Godb.  49.  ca.  60.  But 
in  JetUleman's  case,  sup,  it  was  r^ 
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There  would  certainly  seem  to  be  a  contradiction  in  terms^ 
to  say  that  the  same  persons  are  suitors  and  judges  of  the  court, 
but  it  is  now  fuUy  established  that  the  suitors  are  the  judges  of 
the  court  baron,  notwithstanding  the  expression  in  some  books 
of  authority,  that  the  steward  is  the  prothonotary  only  of  the 
court  (fl). 

The  steward,  however,  is  a  constituent  part  of  the  court,  and 
not  merely  a  ministerial  officer  as  was  formerly  supposed  (6). 

This  question  was  raised,  and  fully  put  at  rest,  in  the  cas6 
of  Holroyd  v.  Breare  &  Holmes  (c),  which  was  an  action 
of  trespass,  for  breaking  and  entering  the  plaintiff's  house,  and 
seising  and  taking  his  cattle,  &c. ;  the  defendants  first  pleaded 
the  general  issue,  and  secondly  justified,  the  one  as  steward  of 
the  court  baron  of  the  manor  of  Wakefield,  and  the  other  as 
his  bailiff,  stating  that  on  the  12th  of  September,  1817,  at  a 
court  of  the  said  manor,  holden  before  certain  then  suitors  of 
the  said  court,  according  to  the  custom  of  the  said  court,  one  /. 
A.  levied  his  plaint  against  Sarah  Holroyd,  and  afterwards  re- 
covered on  the  plea  aforesaid,  against  her  £9.  14«.  for  his 
damages  and  costs ;  and  the  defendant  Breare  on  the  5th  of 
December,  1817,  as  such  steward  of  the  manor,  caused  his 
precept  to  be  issued  to  take  the  goods  of  the  said  Sarah  Hoi* 
royd  in  execution,  which  precept  was  delivered  to  the  defendant 
Holmes,  as  bailiff,  to  be  executed,  and  that  by  virtue  of  that 
precept,  the  goods  in  question  were  by  him  seised,  and  the  tres- 
passes committed.  There  was  another  similar  justification, 
setting  out  a  judgment  recovered  in  the  same  court,  at  the  suit 

solred,  that  be  the  plea  held  by  writ,  says  "  The  steward  doth  occapy  the 

or  without  writ,  the  saitors  are  judges,  part  of  several  persons,  that  is  to  say. 

Vide  also  Lex.  Man.  66.  pi.  8.  Ante,  a  judge  to  order  in  cases  of  copyhold, 

p.  721.  n.  (c).  and  also  a  ndtdster  and  register  to 

'    {a)  Rex  y.  Morgan,  uhi  sup.  Earl  enter  things  into  the  court  rolls,  and 

of  Shrewsbury's  case,  9  Co.  49.  a.  in  both  these  to  be  indifferent  be» 

(6)  See  1  Freem.  473,  in  Howard  tween  the  lord  and  his  tenants." 

V.  Wood,  S.  C.  T.  Jones,  126.  S.  C.  (c)  2  Bam.  and  Aid.  473. 
2  Lev.  245.  Calthr.  p.  54.  [2d  Ed.] 
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of  J.  C.  against  Sarah  Holroyd.    At  the  trial,  at  the  summer 
assizes,  1818,  for  the  county  of  York,  before  Bayley,  J^  the  priu* 
dpal  question  was,  whether  the  goods  which  had  been  seised 
were  wholly  or  in  part  the  property  of  the  plaintiff,  or  of  Sarah 
Hdroyd.     The  jury  found  a  verdict  for  the  plaintiff.     It  ap- 
peared also,  that  the  defendant  Breare  was  not  in  any  respect 
personally  concerned  in  the  seisure  of  the  goods,  but  only  as 
having,  in  his  character  of  steward  of  the  court  baron,  signed 
the  precept  for  taking  Sarah  Holroyd'^f  goods  in  execution* 
And  on  this  it  was  contended,  that  the  steward  acted  in  a  ju« 
dicial  and  not  a  ministerial  character,  and  that  he  was  not 
therefore  liable  for  the  acts  of  his  bailiff.     This  was  denied  on 
the  other  side.     The  point  was  reserved  by  the  learned  judge, 
with  leave  for  the  defendant  Breare  to  move  to  have  a  verdict 
entered  for  him,  in  case  the  court  should  be  of  opinion  that  he 
was  not  liable.  A  rule  nm  to  that  effect  having  been  obtained,  the 
plaintiff's  counsel  now  urged,  that  the  steward  of  a  court  baron 
was  only  a  ministerial  officer,  the  suitors  being  the  judges  of  the 
courts  and  that  it  was  his  duty,  as  their  minister,  to  see  that 
their  judgments  were  executed  properly ;    and  although  no 
action  would  lie  against  a  judge  for  what  he  might  do  judi- 
daUy,  yet  that  it  was  otherwise  in  the  case  of  a  ministerial 
officer.     They  also  contended,  that  the  steward  in  the  imme-* 
diate  case  was  answerable,  precisely  on  the  same  principle  as 
the  sheriff  was,  viz.  that  the  law  holds  it  to  be  his  duty  to  exe- 
cute  the  office  in  person,  and  therefore  makes  him  answerable, 
civUiier,  for  the  acts  of  his  officer. 

For  the  defendants  it  was  argued,  that  no  instance  being 
produced  in  wluch  a  similar  action  had  been  maintained,  went 
strongly  to  show  that  the  steward  was  not  liable ;  and  that  the 
distinction  between  the  principal  case,  and  that  of  the  sherifi^ 
was  obvious,  for  the  sheriff  was  no  part  of  the  court,  out  of 
wluch  the  process  issued,  but  that  the  steward  of  the  court 
baron  was  so,  and  his  situation  to  be  compared  to  the  signer  of 
writs  in  the  superior  courts,  who  could  not  be  liable  for  a  mis« 
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execution  of  thend  by^  the  sheriff;  and  that  the  passages 
cited  (a),  only  showed  that  the  steward  of  a  court  baron  was 
a  minister  of  that  court  for  some  purposes,  as,  for  instance,  to 
register  their  proceedings,  and  the  like ;  but  that  they  did  not 
show  that  he  was  their  minister,  for  the  purpose  of  executing 
their  process* 

.    Abbott,  C.  J.  in  delivering  the  ^opinion  of  the  court,  noticed 
the  argument  by  the  plaintiffs  counsel,  that  in  the  court  baron 
the  free  suitors  are  the  judges,  and  observed,  that  they  certainly 
were  so  for  the  purposes  stated  in  the  authorities  which  had 
been  cited.   The  court  were,  however,  of  opinion  that  the  stew- 
ard was  not  merely  a  minister  of  that  court,  but  a  constituent 
and  essential  part  of  it.     The  court  could  not  be  holden  with- 
out him.     No  mandate  was  directed  to  him  as  an  officer ;  but 
he  made  his  mandate  to  the  bailiff.     His  lordship  further  ob- 
served, that  there  was  this  material  distinction  between  the 
mandate  of  the  sherifi^  and  that  of  a  steward  of  a  court  baron: 
in  the  former,  the  sheriff  commands  the  bailiff  to  make  the  levy, 
and  it  concludes  thus  "  So  that  I  may  have  the  same  before 
the  court,  &c."    But  in  the  warrant  of  the  steward  the  bailiff 
is  directed  to  levy,  so  that  he  (the  bailiff)  may  have  the  same 
before  the  court  on  the  day  appointed.     This  therefore  was 
more  like  the  writ  of  the  superior  court  to  the  sheriff,  than  the 
warrant  of  the  sheriff  to  his  bailiff.     That  (added  his  lordship) 
would  seem  to  be  decisive,  to  show  that  the  baiM^  and  not  the 
steward,  is  the  minister  of  the  court  baron  for  the  execution  of 
its  process,  and  that,  he  is  not  the  servant  of  the  steward  in  this 
]fespect.     The  court  was  therefore  of  opinion,  that  the  steward 
was  not  for  the  particular  purpose  a  minister,  but  part  of  the 
court  itself.     And  if  so,  the  action  was  not  maintainable  against 
him ;  and  the  rule  for  entering  a  verdict  for  him  was  therefore 
made  absolute. 

The  above  case  of  ffolroyd  v.  Breare  &  Holmes,  having 

(a)  4  Inst  268.  c.  57-  1  Inst.  58.     Judgment,  pi.  118.  (See  these  autho* 
Br.  tit.  court  baron^  pl>  11.   lb.  tit.     rities^ante^  p.  ^2h  n.  (6.) 
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overruled  ihe  authorities^  that  the  steward  of  a  court  baron 
is  a  immsterittl  officer  only  {a),  goes  a  great  way  towards  con- 
finmng  the  opinion  expressed  in  some  of  the  books^  that  a 
mutinda$nu8  will  lie  to  be  restored  to  the  stewardship  of  a  court 
baron. 

In  the  King  v.  The  Churchwardens  of  Kingscleere  (b), 
Hale,  C.  J.  said,  that  a  mandamus  lay  for  the  steward  of  a 
court  baron,  "  if  he  be  not  at  will  only,  because  he  is  an  officel* 
of  justice.**  (c)  But  there  are  several  authorities  that  a  mafir 
damus  will  not  lie  for  a  steward  of  a  court  baron,  ^  as  being  a 
private  thing  and  not  concerning  the  administration  of  jush 

tice.'(rf) 

In  Ile^s  case,  in  B.  R.  {e)   Twisden  said  *  it  was  ruled  ifi 

1652,  in  this  court,  that  a  mandamus  did  not  lie  to  be  restored 

to  a  stewardship  of  a  court  baron,  but  of  a  pourt  leet  it  did,  for 

there  the  steward  was  judge,  but  of  a  court  baron  the  suitors 

(a)  A  mandamus  is  never  granted     against  tlie  defendant^  for  exercising 

the  office  of  steward  of  a  court  leet^ 
the  court  said  they  would  not  grant 
it  in  the  case  of  a  court  baron,  that 
being  only  a  private  right,  and  no 
court  of  record. 

It  has  been  refused  for  holding  a 
court  leet  in  a  manor,  being  a  private 
light.  Rex  V.  Cann,  T.  10  and  11  G. 
2.  Andr«  14.  See  further  as  to  quq 
warranto  of  court  baron.  Com.  Dig. 
Quo  Warranto.  (A)  &  (B)*  And 
see  as  to  quo  warranto  of  court  leet, 
post  ch.  21. 

{d)  See  Stamp's  case,  1  Sid.  40. 
Middleton's  case,  lb.  169.  Xing  v. 
Street,  8  Mod.  98.  Comb.  127.  But 
see  Yelv.  191,  in  Roe  v.  Staverton, 
where  a  court  baron  is  described  to 
be  a  court  of  justice.      , 

(e)  1  Vent.  153.  Ante,  pt  1.  p. 
625. 


to  compd  a  mere  ministerial  officer 
to  do  his  duty-  Rex  v.  Dr.  Walker, 
BuL  N.  P.  199.  Ante,  pt.  1.  p.  624. 

(6)  2  Lev.  18. 

(c)  Ante,  pt.  1.  p.  625.  And  in 
the  King  v.  Stanton,  Cro.  Jac.  259, 
(S.  C.  Ydv.  192,)  Ydverton,  WiU 
Hams,  and  Croke,  held  against  the 
opinion  of  Fleming,  C.  J.  {Fenner 
-doubting)  that  a  qw  warranto  lies  of 
a  court  baron,  because  '  it  is  matter 
fright  to  hold  courts,  and  to  admi- 
mster  justice,  and  to  hold  pleas,  and 
to  draw  assemblies  of  men  together, 
and  to  swear  officers;  which  if  an^ 
doih  without  right,  he  is  to  render  an 
account  thereof.'  And  see  Scroggs, 
94.  Rex  V.  Stafferton  &  Browfi,  1 
Bnlst  54.  Br.  Quo  Warranto,  pi.  4. 

But  in  the  King  v.  Hulston,  1  Str. 
621,  where  an  information  was  grant- 
ed in  the  nature  of  a  quo  warranto, 
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are  judges/  Hc^  said  he  was  of  another  opinion^  the  steward 
h&ng  judge  of  that  part  of  the  court  which  concerns  the  copy- 
holds^  and  register  of  the  other. 

The  steward  being  the  judge  of  a  customary  court  would 
seem,  however,  to  be  an  insufficient  reason  for  ei  mandamus 
lying  to  restore  him  to  the  office  (a).  It  is,  I  apprehend,  the 
public  or  private  nature  of  the  office  alone,  by  which  the  court 
of  King's  Bench  would  be  influenced  at  the  present  day,  in 
granting  or  refusing  an  apphcation  for  a  mandamus  to  be  re- 
stored to  the  stewardship  of  a  court  baron ;  and  it  is  obvious  that 
the  steward  of  the  court  baron,  where  pleas  of  debt  are  holden,and 
real  actions  were  always  formerly,  and  are  now  sometimes,  com- 
itienced,  is  more  in  the  nature  of  a  public  officer,  than  the  steward 
of  a  customary  court,  which  is  for  copyhold  purposes  only,  and  in 
which  the  acts  of  the  steward  are  chiefly  of  a  ministerial  nature. 

This  section  may  properly  be  concluded  by  reminding  the 
reader,  that  a  grant  Jvr  life,  by  deed,  of  the  stewardship  of  a 
manor,  and  of  the  courts  thereto  belonging,  is  good  (b) ;  and  by 
referring  him  to  the  first  part  of  the  present  work  (c),  where  I 
have  suggested  that  an  infant,  being  of  years  of  discretion,  may 
preside  in  a  court  baron ;  and  that  the  stewardship  of  a  court 
baron  may  be  granted  in  reversion  (d). 

{a)  An  application  for  a  manda"  for  life>   notwithstanding  tbe   stat. 

mus  to  swear  in  a  steward  of  ctw^  1  Eliz.  c.  19.  if  usuaUy  so  gnmt- 

iomary  court,  was  onoe  refused  by  ed  before  tbat   statute.      Sir  John 

C.  J.  HoU,      See  Anon.  12  Mod.  Trelawney    ▼.     Bishop     of     Win- 

065.  Ante,  pt.  1.  p.  625.  n.  (b.)  Chester.     1    Burr.  219.      And  see 

(6)  Bartlett  v.  Dorvnes,  3  Bam.  Young   v.   Stoell,    Gro.    Car.    279. 

&  Cress.  616.  S.  C.    5  Dow.  &  Ry.  W.  Jones,  310.     Young  v.  Fowier, 

526.  S.  C.  1  Car.  &  Pay.  522.  Ante,  Cro.  Car.  555.  S.  C.  Mar.  38.  Ridley 

pt.  1.  p.  142.  T.  PowneU,  2  Lev.  136. 

A  grant  to  two  for  a  term  of  years  A  bishop  grants  the  stewardship 

is  good,  for  the  appointment  deter-  of  a  manor  for  life,  and  says  not  for 

mines  with  the  lives  of  the  grantees,  whose  life,  it  shall  be  for  the  life  of 

and  will  not  go  to  the  executors  or  the  grantee.    Cook  y.  Younger,  Cro. 

administrators.    Ante,  pt.  1.  p.  141.  Car.  16. 

And     note.     A     bishop     may  (c)  p.  136. 

grant  the  stewardship  of  a  manw  (i)  p.  141. 
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SECTION  II. 

Cjf  the  Services  duejram  Freehold  Tenants. 

We  have  yiillff  discussed  the  nature  of  the  services  due  to  the 
lord  of  a  manor^  in  respect  of  copyhold  land,  and  partially 
also  the  nature  of  those  due  in  respect  of  land  of  freehold  te- 
nure (a).  It  may,  however,  he  proper  to  take  a  brief  view  of 
the  obligations  imposed  on  the  tenant,  by  the  original  grants, 
under  which  socage  lands  are  held  derivatively  at  this  period* 
And  although  it  is  very  far  from  my  intention  to  enter  upon  a 
minute  consideration  of  the  nature  and  origin  of  the  feudal 
polity^  or  doctrine  of  tenure,  yet  a  few  preliminary  observations 
on  the  contrasted  properties  of  ancient  and  modem  English 
tenure,  may  not  be  deemed  unacceptable,  or  inapplicable  to 
the  immediate  subject  of  our  inquiries. 

The  feudal  constitution,  (described  by  Sir  Martin  Wright  (h) 
to  be  a  military  policy  of  the  northern  conquering  nations,) 
which  by  degrees  established  itself  over  the  western  world,  to 
the  exclusion  of  the  Roman  laws,  seems  not  to  have  been  uni^ 
versally  adopted  in  this  country,  till  about  the  middle  of  the 
reign  of  William  the  Conqueror  (c). 

Previous  to  its  introduction  into  England,  the  possessions  of 
land  were  allodial,  a  word  signifying  positive  unqualified  right, 
the  owner  having  the  complete  and  absolute  property,  and  not 
holding  of  any  particular  lord  ;  whereas  a  feud,  fief,  or  fee, 

(a)  Ante^  pt.  1 .  ch.  8.  Vandals^  and  the  Lombards^  who  all 

(6)  Ten.  p.  6.  And  Sir  TV,  Black-  migrating  from  the  same  officina  gen^ 

tUme,  [2d  vol.  Com.  p.  45,"]  observes,  tium,  as  Crag  very  justly  entitles  it, 

that  *'  the  constitution  of  feuds  had  poured  themselves  in  vast  quantities 

its  origin  from  the  military  policy  of  into  all  the  regions  of  Europe,  at  the 

the  northern  or  Cellic  nations,   the  declension  of  the  Roman  empire." 

Gothiy  the  Huns,  the  Franks,  the  (c)  Ante,  p.  688- n.  (a). 
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denoted  stipendiary  property,  or  a  tract  of  land,  held  by  gra- 
tuitous donation,  on  condition  of  performing  certain  stipulated 
services,  chiefly  of  a  military  nature.  These  gifts  were  origin- 
ally dependent  on  the  will  and  pleasure  of  the  grantor,  but 
afterwards  were  extended  to  a  term  of  one  or  more  years,  sub- 
sequently to  the  life  of  the  feudatory  (a),  and  ultimately  were 
made  hereditary. 

Such  grants  as  were  purely  military  were  denominated 
proper  feuds,  and  those  in  which  the  consideration  moving  to 
the  grant,  or  the  services  reserved,  were  not  strictly  conform- 
able to  that  character,  were  deemed  improper  feuds  (V). 

The  fundamental  maxim  of  feudal  tenure  is,  that  all  lands 
were  originally  granted  by  the  king,  and  are  therefore  holden 
immediately  or  mediately  of  the  crown  (c). 

Until  the  middle  of  the  seventeenth  century,  a  considerable 
(and  according  to  Sir  WiUiam  Blackstone  (d)  the  greatest) 
part  of  the  lands  in  England,  were  holden  by  knight-^er-' 
f>ice(e\  (a  tenure  implying  personal  military  duty,)  and  princi- 
pally of  the  king  in  capite: 


(a)  Feadatory  or  beneficiary  es- 
tates, when  granted  at  will  only, 
were  called  Munera,  and  wben  after- 
wards granted  for  life,  tbcy  were 
tenned  Beneficia,  wbich  woord  is  still 
retained  amongst  ecclesiastics,  wbose 
estates  are  called  Benefices;  and  tbe 
term  Feuda  was  first  used  wben  es« 
tates  began  to  be  granted  in  perpe- 
tuity. Spelm.  Postb.  Treat,  of  Feuds, 
4,  6, 9.  Wrigbt's  Ten.  19.  Vide  as 
to  tbe  distinction  between  allodial 
and  beneficiary  possessions,  Roberts. 
Hist.  Emp.  Cbarles  5tb,  p.  258. 

(6)  For  a  full  illustration  of  tbis 
obsolete  doctrine,  tbe  autbor  would 
Tirge  an  attentive  perusal  of  Sir 
Martin  fVrighfs  introduction  to  tbe 
law  of  tenures ;  and  of  tbe  bistory  of 


feuds,  in  tbe  early  part  of  Cbief 
Baron  Gilbert's  treatise  on  tenures, 
and  also,  tbe  4tb  cbap.  of  tbe  2d  vol. 
of  Sir  William  Blackstone's  Com- 
mentaries. £t  vide  Harg.  &  ButL 
notes  to  Co.  Lit.  64.  a,  191.  a. 

(c)  Ante,  p.  688.  n.  (a.)  Tbe  note 
bere  referred  to  sbows  tbat  our  an- 
cestors were  not  originally  benefici- 
anes,  but  voluntarily  submitted  to 
this  fiction  of  tenure. 

(d)  2  vol.  Com.  73. 

{e)  It  sbould  seem  tbat  knight- 
service  was  tbe  implied  tenure,  if 
no  particular  services  were  reserved 
on  a  grant  by  tbe  king,  prior  to  tbe 
12.  Car.  2.  See  Dalr.  on  Feud.  Prop, 
p.  24. 

Escuage  is  sometimes  confound* 
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The  tenure  by  kmgh1>6ervice  was  abolished  by  12  Car.  2. 
c.  24  (a),  and  differed  very  little  from  a  proper  feud^  being 
created  by  pure  words  of  donation  (b),  transferred  by  livery  or 
investiture,  and  perfected  by  homage  or  fealty.  This  tenure 
drew  to  it  the  advantages  of  relief,  and  primer  seisin  (c), 
wardship,  Ui>ery(ji)f  aid  for  knighting  the  lord's  eldest  son, 
and  marrying  his  eldest  daughter,  and  for  ransoming  the  lord^s 
person  (e),  and  abo  eseheaL      The  services  were  occasional. 


cd  with  knigfat-service^  [Co.  Lit. 
)  103^3  ^^^  ^^  merely  describes  the 
pecuniary  assessment  calculated  by 
the  amonnt  of  a  knight's  fee^  to  excuse 
a  personal  attendance^  for  which  such 
senrioe  was  compounded,  or  perhaps 
a  pecuniary  aid  reserved  in  some  in- 
stances,  in  b'en  of  personal  service. 
Wright's  ten.  123.  2  Bl.  Com.  75. 

(a)  The  prerogative  of  compelling 
the  heir  to  be  knighted  when  of  age> 
or  to  pay  a  fine  to  the  king,  was  abo- 
lished by  16  Car.  I.  c.  20.  2  Bl. 
Com.  ^,  70. 

(&)  Wright's  ten.  141.  2  Bl.  Com. 
63. 

(c)  Primer  seisin  seems  to  be  little 
more  than  an  additional  relief,  payable 
by  those  who  held  of  the  king  in  ca- 
pie.  When  a  tenant  in  capite  died 
seised  of  a  knight's  fee,  the  king  was 
intitled  to  receive  of  the  heir*  if  of 
age,  a  year's  profits  of  the  land,  when 
in  possession,  and  half  a  year's  profits 
if  held  in  reversion,  expectant  on  an 
eitate  for  life.  Indeed  the  king  was  in- 
titled  to  enter  and  receive  the  profits 
until  livery  was  sued,  which  being 
generally  sued  within  a  year  and  a  day 
sfter  the  death  of  the  tenant,  it  was 
nsiud  to  take  the  first  fruits,  or  a 
yesr's  profits  of  the  land.  This  gave 
rise  to  the  daim  by  the  Popes  of  the 

VOL.  n. 


first  year's  profits  of  every  benefice, 
by  way  of  first  fruits. 

(d)  Primer  seisin  was  not  paid, 
unless  the  heir  was  of  age,  but  if  un- 
der the  age  of  21,  being  a  male,  or 
14,  being  a  female,  the  lord  was  in- 
titled  to  the  wardship,  and  was  called 
guardian  in  chivalry,  which  gave  him 
the  custody  of  the  body  and  lands, 
without  account,  during  such  minor- 
ity. And  the  lord  by  the  3  Ed.  L 
c  22.  could  keep  the  female  heir  in 
ward  until  16.  The  male,  on  attain- 
ing 21,  and  the  female  16,  could  sue 
out  their  livery  to  obtain  the  lands 
out  of  the  guardian's  hands,  and  for 
this  half  a  year's  profits  of  the  land 
were  paid..  These  advantages  to  the 
lord  excused  the  infant  heir  from 
livery,  and  in  the  case  of  tenants 
in  capiie,  from  primer  seisin.  The 
ascertainment  of  the  profits  arising 
from  these  fruits  of  tenure,  suggest- 
ed the  antiquated  proceeding  of  an 
inquisiiio  post  mortem,  chai^^g  the 
itinerant  justices  or  justices  in  eyre, 
to  inquire  by  a  jury  of  the  county, 
(on  the  decease' of  any  person  of  for- 
tune,) the  value  of  his  estate,  the  te- 
nure of  it,  and  who,  and  of  what  age, 
his  heir  was.    2  Bl.  Com.  68. 

(e)  But  the  genuine  feudal  aid  ap- 
pears to  have  been  purely  military^ 
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but  widi  u$  restrained^  m  in  Normandy^  to  f6rty  days^  and  not 
altogether  uncertain,  as  in  proper  feuds  (a). 

The  residue  of  the  lands  in  England  were  divided  into  the 
thtw  tenures  subsisting  at  the  present  day^  vis.  l.Jree  m* 
doge  (b),  (which>  with  the  lands  held  by  knight-service,  were 
alike  denominated  ffank  tenements)  :  2.  pure  viUenage :  and 
d*  privileged  viUenage,  or  viUein  socage  (c).  The  proper* 
ties  and  diversities  of  the  two  latter  are  fully  treated  of  in  the 
first  and  second  parts  of  the  present  work  (d),  and  I  propose 
now  to  ofier  some  few  observations  on  the  nature  of  socage  te- 
nure, and  the  services  incident  to  it. 

Socage  is  a  term  as  old  as  domesday-book :  it  first  occurs  in 
Gkmvil  (e),  and,  according  to  the  opinion  of  our  best  law)rers,  is 
a  tenure  J9^  servitium  soca,  but  by  Somner  (y*)  thought  to  be 
derived  from  the  Saxon  word  Soc,  importing  a  privilege^  and 
Agium  importing  service  {g). 


and  not  a  contribution  to  the  private 
necessities  of  the  lord.  Wright's 
ten.  41.  See  farther  as  to  aids^  post^ 
p.  731.  n.(b).  Wright's  ten.  p.  ^, 
&c.  106,  &c. 

(tf)  Wright's  ten.  140, 141.  2  K. 
Com.  62«  The  ptopet  knight-semce 
was  to  attend  the  king  in  his  wars ; 
bnt  there  wetie  other  species  of 
knight-service  of  an  honourable  na- 
ture, as  grand  serjeanty.  Some  ser- 
vices of  grand  serjeanty  are  purely 
military,  as  to  bear  the  king's  banner 
or  kia  lance,  in  time  of  war;  and 
others  are  honorary  only,  and  in  time 
of  peace,  as  to  perform  certain  offices 
at  the  king's  coronation ;  and  in  some 
cases  these  services  may  be  e^cecuted 
by  deputy.  Co.  Lit.  §  153,  165-7- 
The  honoraxy  services  of  grand  set- 
jeanty  were,  as  well  as  the  tenure  by 
copy  of  court  roll,  reserved  by  the 
Stat,  of  12  Car.  2. 

The  services  of  petit  serjeanty,  as 


to  render  to  the  king  a  warlike 
weapon,  are  not  mentioned  in  that 
Statute,  but  petit  serjeanty  still  ex- 
ists, and  is  considered  to  be  a  digni- 
fied branch  of  socage  tenure.  Co.  Lit. 
108  b.  n.  1. 

(6)  Or  free  tenure  in  common  so- 
cage. 

(c)  These  are  the  only  lay  tenures 
now  subsisting,  but  it  is  to  be  re- 
membered that  the  tenure  of  frank- 
dmoign  (or  free  alms),  was  also  He- 
served  by  the  Stat,  of  Car.  2,  and 
which  is  of  a  spiritual  nature,  being 
the  tenure  by  which  rdigious  houses 
held  their  lands,  and  by  which  many 
ecdesiastical  and  eleemosynary  found- 
ations hold  lands  at  this  day.  2  BL 
Com.  101. 

{d)  Ch.  2.  and  ch.  18, 

(e)  Somner's  treat,  of  <3av.  14S. 

(/)  lb.  133, 141.  And  see  2  BL 
Com.  80,  81. 

(g)  1  Inst.  8&  a.    And  see  Mr. 
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Socage  tenure  is  at  least  agreed  to  have  been  originaUy  a 

conventional  service  of  a  certain  and  determinate,  and  not  of  a 

military  nature  (a) ;  in  some  respects,  however,  it  resembles 

tenture  by  knightnservice  or  chivalry,  socage  land  being  held  of 

a  saperior  lord  by  fealty,  and  subject  to  relief  and  escheat,  and 

also  (previous  to  the  statute  of  Charles  2nd)  to  aids  (b),  marriage 

and  wardship,  (though  of  a  diffident  nature  from  those  incident 

to  knigbt-service,)  and  to  fines  for  alienation,  when  held  of  the 

idng  in  capite  (e). 


Christian's  note  on  this  derivation, 
2B1.  Com.  81  >  citing  Bract.  Spelman, 
&C.,  against  Mr.  Somnet's,  and  Sir 
WUUam  Blackstone's  opinions. 

(a)  Burgage  and  Gavelkind  are  in- 
dnded  in  socage  tenure.     Sir  Martin 
Wright  [ten.  145]]   says  "  All  our 
Kngtkh    fees  or  holdingi,  vrfietber 
thej  be  Frank  or  Emphiteuticary, 
Burgage  or  GhiveUdnd,  (thougk  Bur- 
gage and  Ghvelldnd  have  many  qua- 
lities different  from  common  socage,) 
do  now  hl\  under  the  notion  of  so- 
cage tenures,   which,   thou^   they 
vary  in  point  of  service,  succession, 
and  the  like,  as  improper  feuds,  do 
nevertheless    retain    the   nature   of 
fends  ;  inasmuch  as  they  are  held  of 
some  lord  or  superior  by  fealty,  and 
usually  by  some  other  certain  service 
or  acknowledgment;  and  inasmuch 
as  they  yield  or  pay  relief  and  may 
escheat"     And  see  Co.  Lit.  §  162. 

The  student  is  reminded  that  the 
descent  in  burgage-tenure  is  some- 
times (by  force  of  the  custom  called 
Borough  English),  to  the  youngest 
son,  and  in  Gavelkind  tenure  is  to 
all  the  sons  equally. 

(6)  The  aid  de  relief  v99a  taken  by 
inferior  lords,  being  a  sum  to  enable 
them  to  pay  their    fines  for  relief 


or  seisin  to  the  lord  paramount. 
Wright's  ten.  107>  cites  Madox. 
Hist,  of  the  Excheq.  428.  Glanv.  lib. 
9,  cap.  8.  And  inferior  lords  fre- 
quently took  aids  to  enable  them  not 
only  to  pay  their  fines  to  the  king, 
but  even  their  debts.  All,  however, 
except  the  above  three  ancient  aids, 
were  abolished  as  to  inferior  lords,  by 
King  John's  Charter,  c  12,  15; 
which  also  ordained  that  no  aids 
should  be  taken  by  the  king,  without 
consent  of  parliament.  This  provi- 
sion was  omitted  in  Henry  3rd's 
charter,  and  the  old  aids  re-exacted 
until,  by  stat.  25  Ed.  1 .  c.  5,  6,  the 
clause  in  the  charter  of  King  John 
was  revived.  Aids  were  completely 
arbitrary  until  King  John's  charter, 
and  were  not  fully  ascertained  until 
the  Stat.  West.  1.  3  £d.  1.  c.  36, 
which  fixed  the  aid  of  a  knight's  fee 
at  20s.,  and  of  socage  lands,  to  the 
value  of  £20  a  year,  at  20b.  This 
only  extended  to  inferior  lords ;  but 
the  same  provisions  were  made  as  to 
the  king's  tenants  in  capite,  by  25 
Ed.  3.  c.  11.  The  aid  for  ransoming 
the  lord's  person,  was,  as  a  thing  of 
course,  still  left  uncertain.  Wright's 
ten.  108,  et  seq.  2  Bl.  Com.  63,  et  seq, 
(c)  2  BL  Com.  89. 
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But  since  the  abolition  act  of  12  Car.  2dj  the  only  services 
incidental  to  lands  of  socage  or  freehold  tenure,  are  those  of 
which  I  shall  now  treat ;  premising  that,  upon  thus  briefly  in- 
troducing to  the  reader's  consideration  the  subject  of  ancient 
and  modern  English  tenure^  it  may  not  be  thought  irrelevant 
to  notice,  that  the  more  general  opinion  is  that  freehold  lands 
were  devisable  before  the  conquest,  but  at  that  period,  or  soon 
after,  the  power  of  disposition  ceased  as  a  consequence  of 
feudal  tenure,  except  as  to  certain  socage  lands  by  the  custom 
of  some  cities  and  boroughs  (a). 


Fealty, — (and  herein  qf  the  ancient  tribute  of  Homage.) 
From  the  earliest  period  of  the  feudal  system  the  service  of 
fealty  was  incidental  to,  and  inseparable  from,  every  tenure, 
with  the  exception  of  tenure  in  franhndnioign  (b),  and  such  as 
hold  at  will  or  by  sufferance  (c),  so  much  so,  that  if  lands  were 
granted  without  the  reservation  of  fealty,  the  tenure  was 
deemed  to  be  allodial  (d),  but  nevertheless  the  oath  of  fealty 
might  always  be  dispensed  with. 

When  feuds  became  hereditary  (e),  besides  an  oath  of  fealty. 


(a)  And  it  is  observable  that  upon 
a  distinction  raised  after  the  stat.  of 
quia  emptores^  between  the  land  and 
the  use  or  profits  of  the  land^  and 
the  invention  oi  feoffments  to  uses, 
the  use  or  profits  could  be  disposed 
of  by  will  even  before  the  stat.  27 
Hen.  8.  c.  10. 

Socage  lands  and  two-thirds  of 
lands  held  by  knight's  service^  were 
made  devisable  by  32  &  34  Hen. 
8,  and  the  latter  being  converted 
into  socage  tenure  in  the  12  Car. 
2,  all  lands  became  devisable^  copy- 
holds excepted.  Vide  32  Hen.  8. 
c.  1.  34  &  36  Hen.  8.  c  6.  12 
Car.  2.  c  25.    29  Car.  2.  c.  3.    Co. 


Lit.  111b.  n.  1,  4.  Ante>  pt.  1.  p- 
107.  Vide  also  Co.  Lit.  Ill  b.  n.  1, 
4.  Wright's  Ten.  172,  et  seq.    . 

{h)  9  Co.  123,  in  Anth.  Lowes 
case.  Co.  Lit.  $  131.  Wright's  ten. 
35, 139.  Vide  also  a  learned  com- 
ment on  the  oath  of  fealty,  Sulliv. 
Feud.  L.  lect.  6.  p.  68. 

(c)  Co.  Lit.  67  b.  n.  (2).  lb.  68  b. 
n.  (5). 

(d)  Ante,  p.  727. 

(e)  Homage  was  performed  only 
when  the  grant  was  of  an  estate  of 
inheritance,  that  is,  in  fee-simple  or 
fee-tail.  Co.  Lit.  §  90;  but  fealty  is 
to  be  done  by  tenant  for  life  (Co. 
Lit.  §  93),  or  even  for  years,  if  he 
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the  parent  (as  Mr.  Justice  Blachstone  has  observed)  of  our 
oath  of  allegiance  (a),  the  tenant  (or  vasal),  after  the  ceremony 
of  corporal  investiturej  a  form  imitated  in  our  modem  feoff- 
ments of  land,  usually  did  homage  to  his  lord,  which  differed 
from  the  former  in  this  respect,  namely,  that  the  fealty  was  a 
profession  of  fidelity,  and  the  homage  an  acknowledgment  of 
tenure  (6).  Homage  was  taken  in  the  following  manner, 
viz.  the  tenant  being  ungirt  and  uncovered,  and  kneeling  before 
the  lord,  holding  his  hands  close  together  between  the  hands 
of  his  lord,  spoke  thus ; — ''  I  become  your  man '  from  this  day 
**  forth  for  life  and  member,  and  for  worldly  honour,  and  shall 
owe  you  my  faith  for  the  land  I  hold  of  you,  saving  the 
faith  I  owe  unto  the  sovereign  Lord  my  King,  and  to  my 
*'  other  Lords.**  (u) 

And  this  mode  of  taking  a  pledge  from  each  tenant  signified 
protection  and  warranty  on  the  part  of  the  lord(<f).  But 
this  in  later  times  was  held  to  be  peculiar  to  homage  ounces- 
trel  {e). 


44 
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holds  immediately  by  grant  or  lease 
from  the  lord  of  the  manor,  but  not 
by  tenant  at  will,  except  by  custom, 
kitch.  260.  Co.  Lit  §  84.  lb.  § 
132.  lb.  93  a.  n.  1.  And  even  as  to 
tenant  for  years,  see  the  year-books 
referred  to  in  n.  (2).  Co.  Lit-  67  b. 

(a)  And8eeSalliv.Feud.L.p.283. 

{h)  Homage  of  every  kind,  as  far 
as  it  relates  to  tenures,  is  now  wholly 
at  an  end.  12  Car.  2.  c.  24.  Co.  Lit. 
105  a.  n.  (1).  See  a  general  observ- 
ation on  the  reason  for  discharging 
tenures  from  homage,  and  on  the  ad- 
vantages arising  from  it  whilst  it 
remained,  both  to  the  lord  and  te- 
nant, particolarly  to  the  latter  where 
the  homage  was  annoestrel.  lb.  67  b. 
n.(l> 

(c)  Bract,  f.  80.  Glanv.  1.  9.  c.  1. 
Britt  f.  173*    Flet.  1.  3.  c.  16.    Co. 


Lit.  tit.  *  Homage.' 

((/}  Bract,  f.  80.  Co.  Lit.  67  b. 
n.  (1). 

(e)  lb.  2  Inst.  11.  And  see  Co. 
Lit.  §  143.  P.  N.  B.  134  F. 

Littleton  in  treating  of  Homaob 
AuNGESTKEL  teUs  US  that  such  hom- 
age is  where  the  tenant  and  his  an* 
cestars,  whose  heir  he  is,  have  held 
the  same  lands  of  the  same  lord,  and 
his  ancestors,  whose  heir  the  lord  is, 
time  out  of  memory  of  man,  by 
homage,  and  have  done  to  them 
homage,  which  seems  to  be  a  strange 
and  unusual  tenure,  and  scarce  pos- 
sible to  continue  between  the  same 
lord  and  tenant,  and  their  ancestors, 
and  of  the  same  lands,  and  this  time 
out  of  mind :  And  Lord  Coke  doubt- 
ed whether,  even  in  his  time,  there 
was  any  relique  of  this  tenure  in 
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Homage  was  performed  only  when  the  grant  was  of  an 
estate  of  inheritance,  that  \s,  in  fee-simple^  or  fee-tail  (a) ;  but 
fealty  is  to  be  done  by  tenant  for  life  (b),  or  even  for  years  if 
he  hold  immediately  by  grant  or  lease  from  the  lord^  but  not 
by  tenant  at  will^  except  by  custom  (c). 

If  required  fealty  is  to  be  iterated  on  every  change  of  the 
lord,  and  on  every  new  purchase  or  descent,  it  differing  in  this 
respect  from  homage,  which,  except  in  special  cases,  is  only 
due  once,  so  that  if  other  lands  held  of  the  same  lord,  descended 
to  a  person  who  had  already  done  homage  to  the  lord,  no 
further  homage  could  be  required  (d). 

ft  should  seem  that  homage  as  well  as  fealty  was  done  by 
women  when  of  age  (e),  but  that  homage  was  not  exacted 
from  femes  covert,  the  husband  doing  both  fealty  and  homage 
to  the  lord  for  the  lands  of  his  wife,  if  they  had  issue  when 
livery  was  sued ;  and  doing  fealty  (y ),  but  not  homage,  if 
they  had  no  issue  (^).  And  therefore  until  there  was  issue 
intitling  the  husband  to  curtesy,  the  homage  seems  to  have 
been  suspended  (^). 

An  infant,  though  he  might  have  performed  homage,  can- 
not do  fealty  it  should  seem,  as  that  is  cmly  to  be  done  upon 


England^  because  of  this  doable  pre- 
scription^ both  in  the  blood  of  the 
lord  and  the  tenant.  Co.  Lit.  §  143. 
lb.  67  b.  n.  1.  105  a.  n.  (1).  At 
all  events  the  tenure  of  homage  aun^ 
cestrel,  as  implied  in  the  general 
words  "  all  tenure  by  homage^"  was 
taken  away  by  the  stat.  of  12  Car.  2. 
c.  24.  Co.  Lit.  105  a.  n.  (1). 

(a)  Co.  Lit.  §  90. 

(6)  Co.  Lit.  §  93. 

(c)  Kitch.  260.  Co.  Lit.  §  84. 
lb.  §  132.  lb.  93  a.  n.  (1).  £ven  as 
to  tenant  for  years^  see  the  year-books 
referred  to  in  n.  (2).  Co.  Lit.  67  b. 

(d)  21  H.  8.  Fealty  a  Kitch. 
260.  Co.  Lit.  68  b.  n.  (5). 


(e)  P.  N.  B.  267  P.  Co.  Lit.  65 
b.  66  a.     But  see  contra^  Glanv.  lib. 

9.  c.  1. 

(/)  Mr.  Watkins  was  of  opinion 
that  the  wife  only  should  do  fealty 
for  copyhold  lands,  she  alone  being 
admitted  tenant.  Ante,  pt.  1.  p.  429. 
And  see  Combe's  case,  9  Co.  76  a. 

(g)  P.  N.  B.  257  P.  Kitch.  260. 

{h)  Br.  Pealtie  &    Homage^   pi. 

10,  16,  P.  N.  B.  257  P.  (n.  b).  But 
see  Co.  Lit.  66  a.  &c.,  where  Little^ 
Urn  gives  an  instance  of  jmnt  homage 
by  the  husband  and  wife,  the  hus« 
band  alone  repeating  the  words, 
which  Lord  Coke  says  must  mean 
before  issue  had  between  them. 
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oath  (a) ;  and  as  no  man  can  swear  by  attorney,  fealty  mwt 
necessarily  be  done  in  person  (A). 

The  lord,  in  his  own  person,  could  alone  receive  the  tribute 
of  homage  (c),  and  for  this  reason  a  corporation,  who  can 
appear  only  by  attorney,  could  not  take  homage  (i/);  but 
fealty  might  always  be  received  by  the  steward  of  the  lord's 
court,  or  the  bailiff  (^). 

The  oath  of  fealty  or  pledge  of  fidelity,  (and  which  was  con- 
sequential to  homage,)  used  always  to  be  made  immediately 
after  the  tenant  had  performed  his  homage,  and  was  formerly 
denned  of  the  first  importance,  the  seisin  of  fealty  being  a 
sufficient  aeisin  of  all  other  services  (y*)t  The  oath  is  now 
usually  administered,  or  rather  respited,  and  an  entry  thereof 
made  on  the  manor  rolls  (jg),  at  the  first  court  after  the  new 
tenant's  title  accrues,  and  the  latter  is  not  only  the  more 
general,  but  the  more  advisable  mode,  except,  indeed,  in  those 
instances,  if  any  exist,  where  fealty  is  the  only  service  ren- 
dered (A). 


(a)  Braot.  78.  Co.  Lit.  65  b.  2 
Iwt.  11.  But  Kitch.  p.  860,  gays 
''  In  9iper  que  servitia  an  infant  was 
constrained  to  attorn,  and  to  make 
fealty,  notwithstanding  his  non-age," 
dtes  20  Ed.  3,  tit.  19.  And  see  24 
£.3.63-4.  Hal.  MSS,  cited  N.  5. 
Co.  Lit.  65  b. 

(6)  Co.  lat.  68  a.  Combe's  case, 
9  Co.  76.  See  a  singular  instance  of 
£nlty  by  afttomey,  Hal.  MSS,  cited 
Co.  Lit.  68  a.  n.  5.  In  Franoe>  bo^ 
komage  and  faalty  may  be  done  by 
jHT^icy,  if  the  lord  cooBents^  and  by 
the  custom  of  some  of  the  provinces 
ef«D  without,  lb. 

(c)  Bract.  1.  2.  f.  80.    Co.  Lit.  § 

{d)  Kitch.  260. 

(e)  Co.  Lit.  i  92.  Co.  Cop.  §  20. 
Tr.  15.  Ante,  pt.  1.  p.  429. 

(/)  Bevits  case,  4  Co.  8.  Co.  Lit. 


66  b.  That  seisin  of  fealty  doth  not 
estop  the  tenant  £rom  traversing  the 
seisin  of  other  services,  vide  41  £. 
3,  25.  50.  ]Lilbume*s  case,  Hal. 
MSS.  Co.  Lit.  68  b.  n.  (6). 

(g)  See  ante,  pt.  1.  p.  429. 

(A)  Co.  Lit.  68  b.  n.  <5).  And  see 
f crthcr  as  to  fealty,  8ulliv.  68.  Ant^ 
pt.  1.  ch.  8.  Vide  also  as  to  the 
lord's  remedy  for  fealty,  post.  p.  736. 
It  appears  by  Kitch.  p.  261,  that  the 
lord  is  not  coostrained  to  avow  on  a 
feoffee,  even  in  case  of  the  death  of 
his  tenant,  without  notice  of  the 
feoffment,  but  may  distrain  the  feoffee 
and  avow  upon  the  feoffor,  and  in 
the  case  of  the  tenant  s  death  after 
such  alienation,  the  lord  may  distrain 
the  issue,  and  avow  upon  him.  And 
indeed)  by  stat.  21  H.  8.  c.  19,  he 
need  not  avow  or  justify  of  any  per.- 
son  certain.    As  to  the  remedy  for 
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Suit  op  Court. — I  have  already  shown  that  a  court  baron  is 
incident  to  every  manor ;  and  at  this  court  the  freehold  tenants 
were  anciently  and  are  still  compenable  to  perform  their  suit 
and  service^  as  well  to  inquire  of  and  maintain  the  rights  of  the 
lord,  as  to  form  a  jury  for  the  trial  of  matters  in  dispute 
between  their  fellow-tenants  (a) ;  which  duty  led,  in  the  early 
feudal  institutions,  to  their  designation  of  peers  of  the  court, 
pares  curue. 

We  have  also  seen  that  suit  of  court  by  freeholders  may  be 
done  by  attorney,  but  that  such  attorney  cannot  be  appointed 
by  parol  (b) :  And  that  joint-tenants  and  coparceners  shall  do 
but  one  suit,  the  eldest  sister  performing  the  suit  in  the  latter 
instance,  and  the  other  joint-tenants  or  coheirs  being  contri- 
butory for  the  suit  done  for  them  (c).  But  if  there  be  two  co- 
parceners and  the  eldest  will  not  do  suit,  then  the  lord  may 
compel  the  youngest  to  make  suit,  who  shall  have  contribution 
against  the  eldest  (d). 

It  has  likewise  been  already  stated,  that  a  woman  is  not 
allowed  to  sit  on  the  homage  to  try  issues  in  a  court  baron, 
where  the  suitors  are  the  judges,  nor  even  to  make  present- 
ment, unless  the  husband  die  without  an  heir,  but  that  the  hus- 
band, and  not  the  wife,  is  to  perform  all  the  services  to  the  lord, 
in  respect  of  the  wife's  freehold  lands  (e). 

The  remedy  for  neglect  of  suit  of  court,  as  well  as  for  re- 
fusal to  do  fealty,  is  by  distress  infinite  of  the  beasts  or  other 
personal  property  of  the  party  distrained  upon  (y ) ;  but  the 


neglect  of  fealty^  see  infra  n.  (f )« 
And^  N.B.^  it  was  held  in  Bevits 
case,  4  Co.  10  b,  and  in  Bennet  v. 
King,  3  Lev.  21,  that  fealty  and 
such  casual  services  as  might  not 
happen  within  the  periods  mentioned 
in  the  act,  were  not  within  the  stat. 
•f  limitation,  32  H*  8.  And  see  Co. 
Lit  115  ai  Ante,  pt.  1.  p.  573. 

(a)  See  ante,  pp.  716,  717,  719, 
720. 

(6)  Stat.  Merton.  20.  H.  3.  c.  10. 


And  see  F.  N.  R  156  D.     Kitch. 
293.  Ante,  pt.  1.  p.  431. 

(c)  Ante,  pt.  1.  p.  105,  433.  2 
Inst.  ]  16.  See  also  Fitz.  Abr.  1^. 
lH.4.3a.  Kitch.  291. 

(d)  Fitz.  Abr.  159  £.  Kitdi.  291. 

(e)  Ante,  pt.  1.  p.  432.  But  see, 
as  to  coptf  holds,  ante,  p.  734.  n.  (f ). 

(/)  F.  N.  B.  158  ct  seq.  Kitch. 
tit. '  Suit.'  3  Bl.  Com.  231.  See  re- 
ference to  the  late  stat.  of  limitation, 
post.  p«  737*  n.  (e). 
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distress  is  considered  as  a  pledge  only  for  the  performanee  of 
the  services^  and  cannot  he  sold ;  for  which  reason  I  apprehend 
that  it  can  in  no  case  be  deemed  immoderate  or  excessive  (a), 
imder  the  statute  of  Marlborough  (b). 

But  it  should  seem  that  for  suit  to  a  hundred  court  one  can- 
not distrain,  except  by  prescription,  and  in  the  lands  charged 
-with  the  suit,  although  a  hundred  court  is  no  more  than  a 
court  baron,  and  the  suitors  there  are  judges  (c). 
'  And  it  is  to  be  recollected,  that  suit  of  court  is  not  incident 
to  tenure,  unless  it  be  suit  service,,  so  that  if  it  should  appear 
that  the  tenure  was  created  subsequently  to  the  stat.  of  quia 
emptores,  I  apprehend  that  the  lord  conld  not  distrain  for  the 
subtraction  of  suit,  except  under  a  special  reservation  of  the 
remedy  of  distress,  or  by  prescription. 


Rents  op  Assize,  &c, — Heriots. — These  subjects  are  already 
treated  of  at  some  length  in  our  consideration  of  the  services 
due  to  the  lord  of  the  manor  from  his  copyhold  tenants  (d),  to 
which  I  must  beg  to  refer  the  reader,  being  anxious  to  avoid 
any  unnecessary  repetition  in  a  work  which  I  feel  has  much 
less  pretensions  to  novelty  of  matter  than  of  arrangement* 

I  am  induced,  however,  to  offer  an  additional  observation 
with  reference  to  the  provisions  of  the  late  act  of  parliament 
for  the  limitation  of  actions  and  suits  relating  to  real  pro- 
perty {e).  By  the  second  section  it  is  enacted  that  after  the 
31st  of  December  1833,  no  person  shall  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  after  the  right  to  do  so  accrued  to  the  party 
himself,  or  to  some  person  through  whom  he  claims ;  and 
the  third  section  enacts  that  the  right  shall  be  deemed  to 
have  accrued,  in  cases  of  dispossession  or  discontinuance  of  pos- 

(a)  Co.  Lit,  68  b.  n.  (6).  Pmdh  {e)  3d  &  4th  W.  4.  c  27-  N.B.  By 
L.285.  BmT^ case^  4 Co. 8 b.  3BI.  the  first  sect,  the  word  ^  rent '  is  de- 
Corn.  12^  5231*  dared  to  extend  to  heriots,  and  all 

(6)  52  H.  3.  c.  4.  services  and  suits  for  which  a  dis- 

(c)  F.  N.  B.  161  D.  n.  (a)»  tress  may  be  made. 

(J)  Ante,  pt.  1.  ch.  8. 
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session  of  land,  or  of  receipt  of  rent^  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  *  or  at  the  last 
time  €U  winch  any  such  prqfits  or  rent  fjoere  or  was  so  re- 
ceived.' (a)  But  it  is  provided  by  the  fifteenth  section,  that 
when  the  possession  of  the  land,  or  the  receipt  of  the  rent,  shall 
not  at  the  time  of  passing  the  act  have  been  adverse  to  the 
title  of  the  claimant,  then  the  rig^t  of  entry,  or  distress,  or 
action,  shall  not  be  barred  for  tiie  space  c£  five  years  after- 
wards, although  the  period  of  twenty  years^  thereinbefore 
limited,  shall  have  expired. 

And  I  submit  that  the  effect  of  the  second  and  third  sec- 
tions of  the  above  act,  taken  independently  of  the  fifteendi 
section,  is  to  destroy  the  remedy  which  the  law  had  afforded, 
by  a  distress,  for  the  recovery  of  quit  rents,  as  between  the 
same  lord  and  tenant,  in  those  cases  where  twenty  years  may 
have  elapsed  since  the  last  payment,  but  that  under  the  fifteenth 
section  the  remedy  is  revived  for  a  period  of  five  years,  where 
there  was  not  an  adverse  possession  of  the  rent  at  the  time  of 
passing  the  act. 


Reliefs. — Fully  according  with  the  more  general  opinion 
that  the  proper,  or  ancient  relief  is  not  a  service,  but  a  firuit 
or  improvement  of  service  (b),  this  subject  might,  perhaps,  have 
been  introduced  with  greater  propriety  at  the  end  of  the  pre- 
sent chapter,  in  treating  more  generally  of  the  Jhtits  ^  tenure^ 
but  from  the  contrariety  of  opinion  as  to  the  true  character  of 
the  proper  relief,  (induced,  possibly,  by  the  circumstance  of 
its  being  recoverable  by  distress  (r), )  and  also  from  the  aflSnity 


(a)  The  3d  sect,  also  makes  a  par* 
ticular  provision  as  to  the  time  of  the 
right  first  aeeming  in  cases  of  a  claim 
on  deaths  or  on  alienation^  or  of  a  re- 
versionary interest,  or  on  a  forfeiture 
or  breach  of  oonditi<m.  Vide  the  act 
in  the  Appendix. 

{h)  See  2  RoU.  Abr.  514,  515, 
(D)  pi.  3  &  4.    3  Co.  66,  in  Pen- 


nani^s  case.  Co.  Lit.  83.  a.  Wright's 
Ten.  98.  (n.  k).  Therefore  the  exe- 
cutors of  the  lord  shaU  hare  an  ac- 
tion of  debt  for  relief,  heaks  case, 
32  H.  8,  cited  4  Co.  49  b. 

(c)  The  lord  may  distrain^  but  his 
executors  or  administrators  cannot. 
Post.  pp.  741,  742. 
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vhidi  Uie  relief  bears  to  the  exactions  prevailing  under  the 
feudal  system,  to  which  some  allusions  have  been  incidentally 
made,  I  have  preferred  classing  the  observations  which  it  is 
my  design  to  offer  on  the  law  of  reliefs^  with  the  consideration 
of  the  services  usually  rendered,  at  this  day,  for  lands  of  freo- 
bold  tenure.  And  another  motive  for  this  preference  of  classi- 
fication is,  that  a  relief  is  scMOietimes  due  by  reservation,  or 
under  sm  immemorial  custom,  in  a  particular  manor  (a). 

The  relief  has  been  supposed  to  have  originated  after  the 
Conquest,  and  to  have  been  established  on  the  plan  of  the 
Danish  heriot  (&),  upon  estates  in  England  being  made  hero- 
ditary ;  but  the  better  opinion  is,  that  it  was  a  fruit  of  feudal 
tenure,  and  was  paid  as  an  acknowledgment  for  the  renewal 
of  the  feud,  when  the  succession  was  arbitrary  and  dependent 
on  the  will  of  the  lord  (r) ;  and  that  it  was  continued  to  be 
paid  by  the  heir,  by  way  of  fine  for  taking  up  the  estate,  after 
feuds  became  hereditary  (</). 

The  reUef  is  by  some  ancient  writers  supposed  to  have  beei^ 
originally  pmd  in  horses  and  arms,  and  to  have  given  place  to 
a  money  payment  upon  the  ordinance  called  the  assize  of  arms 
in  the  twenty-seventh  year  of  Henry  the  Second,  by  which 
every  man's  armour  was  directed  to  be  preserved  for  his  heir  (e). 
But  others  are  of  opinion  that  the  relief  was  originally  paid  in 
money  with  us,  as  in  Normandy  (/*).  And  certain  it  is  that 
the  relief  has  been  frequently  confounded  with  the  heriot,  al- 
though there  is  a  great  distinction  between  them,  which  Sir 
Henry  Spelman  thus  notices  "  Heriots"  (he  observes)  "  were 
militiiB  apparatus  which  the  word  signifieth,  and  devised  to 
keep  the  conquered  nation  in  subjection,  and  to  support  the 
public  strength  and  military  furniture  of  the  kingdom  :  the 

{a)  Post.  p.  ^43^  death  of  his  ancestor,  had  attained 

(b)  See  the  Appendix  to  2d  Gen.     twenty-one.    2  Bl.  Com.  Q&,    Co. 
Rep.  of   Commiauonen  on    Piiblio     Cop.  §  25.  Tr.  28. 

Records,  p.  451.  (e)  See  App.  to  2d  Gen.  Rq).  of 

(c)  lb.  Wright's  Ten.  15.  Spelm.      Comm.  on  Pub«  Rec.  p.  451. 
Ti«at.  of  Feuds,  33.   2  BL  Com.  65.         (/)  lb.  n.  1.  Wright's  Ten.  100. 

(<f)  But  the  ancient  relief  it  seems     (n.  o). 
was  €aly  pajaUe  if  the  heir,  at  the 
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reliefs  for  the  private  commodity  of  the  lord^  that  he  might 
not  have  inutilem  proprietatem  in  the  seignory.  The  he- 
riots  were  therefore  paid  in  habiliments  of  war ;  the  reUefe 
usually  in  money :  the  heriot  for  the  tenant  that  died^  and 
out  of  his  goods ;  the  relief  for  the  tenant  that  succeeded^ 
^  and  out  of  his  purse :  the  heriot  whether  the  son  or  heir  en- 
"  joyed  the  land,  or  not ;  the  relief  by  none  but  him  only  that 
"  obtained  the  land  in  succession."  *'  I  stand  the  longer*  (adds 
Sir  Henry  Spelman)  "  herein,  for  that  not  only  the  report, 
*'  but  even  Domesday  itself  («),  and  generaDy  all  the  ancient 
*'  monkish  writers  have  confounded  heriots  and  reliefi.*"  (V) 

It  may,  I  think,  be  inferred  from  several  of  our  ancient  text 
writers  that  William  I.  and  perhaps  Henry  L  requured  reliefs 
to  be  paid  by  military  tenants  in  habiliments  of  war,  on  the 
plan  of  the  Danish  heriot,  but  that  they  were  reduced  to  some 
certainty  by  the  laws  of  the  former,  and  restricted  by  the 
latter  to  a  just  and  lanjoful  reliefs  after  having  been  exacted 
arbitrarily  by  William  II  (c). 


(a)  In  the  Appendix  to  2d  Oen. 
Rep.  from  the  Comm.  on  P.  R.  p. 
45],  it  is  observed,  that  the  heriot 
occurs  more  rarely  in  the  Domesday 
Survey  than  might  have  been  ex- 
pected; and  that  the  first  establish- 
ment, if  not  the  introduction  of  the 
compulsory  heriot  into  England,  is 
found  in  a  law  of  King  Canute,  Lex. 
Anglo.  Sax.  Wilk.  p.  144.  And  see 
Sulliv.  Fend.  L.  p.  281.  Go.  Lit. 
83.  a.  n.  (1). 

(6)  And  see  Go.  Lit.  83.  a.  n.  (1). 
SuUiv.  Feud.  L.  p.  281.  Bract.  1.  % 
c  36.  86.  a. 

(c)  See  Wright's  Ten.  99,  100, 
lOL  The  relief  of  a  knight's  fee  is 
thought  to  have  been  certain,  even 
at  common  law,  viz*  lOOf.  Go.  Lit. 
76  a ;  but  the  composition  for  reliefs 
of  Earls  and  Barons,  though  the  re- 
lief itself  was  reduced  and  made  less 


arbitrary  in  the  reigns  of  William, 
and  Henry  I.,  is  generally  supposed 
not  to  have  been  ascertained  and 
fully  established  until  the  Charters 
of  King  John  and  Henry  III.,  which 
restored  the  more  ancient  Norman 
relief,  in  money,  fixing  the  rdief  of 
both  Earls  and  Barons  ad  centum 
libras.  lb.  But  Lord  Coke  in  his  2 
Inst.  p.  7f  supposes  that  the  lawful 
and  just  relief  mentioned  in  the 
Charter  of  Hen.  I.  to  be  paid  by  an 
Earl  and  Baron  was  certain,  viz.  the 
fourth  part  of  the  yearly  value  of  his 
Earldom  or  Barony,  (i.  e.  an  Earl 
100/.  and  a  Baron  100  marks,)  and 
that  the  second  chapter  of  Mag.  Ch. 
was  but  a  restitution  and  declaration 
of  the  ancient  Common  Law.  And 
see  Co.  Lit.  83  b. 

The  titles  of  Duke,  Marquess,  and 
Viscount  did  not  exist  in  England  at 
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The  relief  of  socage  lands,  to  which  all  tenures,  with  the 
exceptions  already  mentioned,  were  reduced  by  the  Stat. 
12  Car.  2.  c.  24,  was  fixed  so  long  back  as  the  40th  law  of 
William  I.  at  a  yearns  rent,  which  has  been  constantly  taken  as 
a  relief  for  socage  lands  up  to  the  present  day  (a) ;  the  sum 
now  rendered  as  a  relief  having  reference  to  the  quit  rent  pay- 
able in  xespect  of  the  particular  lands. 

A  relief  being  a  fruit  of  service  only,  is  not  within  the  limit- 
ation of  50  years,  prescribed  by  32  H.  8.  c.  2.  in  the  case  of 
an  avowry  or  conusance  for  suit  and  service  (b). 

Yet  it  should  seem  that  the  lord  may  distrain  for  the  proper 
relief  (c),  as  distinguishable  from  a  prescriptive  or  improper 
relief  (£?),  and  cannot  (as  some  say)  have  an  action  of  debt(^); 


the  time  of  Magna  Charta,  (9  H.  3. 
cap.  2.,)  bot  they  were  considered  to 
be  comprehended  under  the  equity  of 
the  Stat,  and  subject  to  reliefs  ac- 
cording to  their  dignities,  viz.  a 
Dnke  20M,  or  one-fborth  of  the  sup- 
posed yearly  value  of  a  dukedom,  and 
a  Marquess  200  marks,  or  one-fourth 
of  the  yearly  value  of  two  baronies. 
Co.  Cop.  §  25.  Tr.  32-3.  And  see 
Anih.  Lowe's  case,  9  Co.  124  b.  The 
exact  amount  paid  as  a  relief  by  a 
Viaoount  does  not  appear  to  be 
known.  Co.  Lit.  83  b. 

See  further  as  to  relief  for  lands 
held  by  knight-service,  ante,  p.  731. 
n.  (b). 

(a)  Glanv.  Vh.  9.  c.  4.  f.  71.  a. 
Pleta.  Lib.  3.  c  17,  §  11.  Lit. 
§126-7.  2  Inst.  232.  2  Roll.  Abr. 
515  (E.)  Wright's  Ten.  105.  (n.  w.) 
Sir  Edward  Coke  in  his  Copyholder 
[§.  25.  Tr.  28]  says,  "  If  a  tenant 

in  socage  die,  his  heir  above  the 

age  of  fourteen,  then  shall  the  heir 
*'  double  the  rent  that  his  ancestor 

was  wont  to  pay  to  the  lord ;  as. 
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if  the  tenant  holdeth  of  his  lord  by 
fealty,  and  5j.,  then  shall  the  heir 
double  the  rent,  and  shall  pay  10#., 
"  viz.  5j.  in  the  name  of  a  relief, 
''  over  and  above  the  5^.  which  he 
'*  payeth  for  his  rent." 

(h)  2  Inst.  95.  N.  2.  Co.  Lit. 
83.  a.  Bevits  case,  4  Co.  10,  11. 
Antes  pt*  1-  p*  100,  n.  (c).  Yet  in 
avowry  for  relief,  the  avowant  must 
allege  a  seisin  of  the  services.  2  Inst. 
96.  N.B.  The  late  stat.  of  limitation 
(3d  &  4th  W.  4.  c.  27),  embraces 
all  services,  ante,  p.  737*  &•  (e),  but 
would  seem  not  to  extend  to  reliefs. 

(c)  But  the  distress  could  not  be 
sold,  I  apprehend,  under  the  stat. 
4  Geo.  2.  c.  28.    Scroggs  98. 

(d)  i.  e.  a  relief  presumed  to  have 
been  reserved  by  a  lost  deed,  with  a 
clause  of  distress.     Oilb.  Dis.  8. 

(e)  Co.  Lit.  47  b,  83  b,  162  b. 
Oilb.  Dis.  7-  But  see  contrct  as  to 
action  of  debt,  Co.  Cop.  §  31.  Tr. 
45.  Hungerford  v.  Havyland  or 
Harryland,  W.  Jones,  132.  S.  C. 
2  Bulst.  323.  S.  C.  Latch.  37^  &c. 
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but  thdt  his  executors  or  administrators  may  have  an  action  of 
debt  for  the  relief,  as  well  against  the  tenant  as  against  his 
executor,  and  cannot  distrain  {a)  :  and  as  the  relief  is  incident 
of  common  right  to  socage  tenure,  it  is  not  necessary  to  set 
forth  a  title  to  it  in  replevin  (i). 

There  is,  however,  it  appears  this  distinction  as  to  the  mode 
of  recovering  a  relief,  namely,  that  when  it  is  due  by  prescrip- 
tive reservation,  or  by  custom  (c),  the  lord  cannot  distrain  for 
it,  unless  he  can  show  a  title  to  the  remedy  as  well  as  the  pay- 
ment itself,  either  by  prescription  or  custom  (d). 

It  has  been  held  that  acceptance  of  rent  from  the  new 
tenant,  is  no  bar  of  the  relief  due  from  the  old  tenant  (e).  And 
that  a  relief  cannot  be  appcM'tioned ;  so  that  on  the  death  of 
one  of  several  coparceners,  who  are  but  as  one  tenant  to  the 
lord,  no  relief  is  payable  (y ). 


SECT.   III. 


Of  Amereements. 
An  amercement  (g*)  is  in  latin  called  miserioardia,  because 


S.  C.  2  Roll.  Rep.  371.  See  also 
Dy.  24  a.  ca.  148.  Lord  North'* 
case,  2  Leo.  179.  And  Kitch,  p.  86, 
says,  ''  It  seems,  the  lord  shaU  hare 
debt  for  relief,  and  clearly  the  exe- 
cutors shall  have  debt  for  relief,  32 
H.  8.  20.  19  H.  6."  Ante,  pt.  1. 
p.  436. 

(a)  See  Co.  Lit.  as  in  the  last  note. 
1  Sho.  36.  in  Shuttletvorth  v.  Garret, 
1  Roll.  Abr.  mi^.  Lord  St,  John  v. 
Brandring,  Cro.  Eliz.  883.  S.  C. 
Noy.  43.  It  was  held  in  this  case 
that  the  relief  being  certain,  wager 
of  law  was  not  allowable. 

(b)  Freeman  v.  Booth,  3  Lev. 
145. 


(c)  As  where  lands  are  held  of 
A.  of  his  manor  of  B.  by  payment  of 
rent  and  a  customary  relief  of  one 
year's  value  by  the  heir.  N.  B.  The 
sum  paid  as  relief  custom  is  very  un- 
certain, and  in  some  places  is  a  year's, 
and  in  others  half  a  year's  profits, 
and  is  frequently  payable  on  alie- 
nation, as  well  as  on  death.  Co. 
Cop.  §  25.  Tr.  27-8. 

{d)  Hungerford  v.  Havyland,  ubi 
sup,    Gilb.  Dis.  8. 

(e)  Parham  v.  Norton,  Cro.  Elia. 
886.  S.  C.  Mo.  643.  S.C.  cited  in 
Pennant's  case,  3  Co.  66  a. 

(/)  3  Leo.  13,  ca.  30. 

(g)  Wite  or  Wita  is  an  old  Saxon 
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li  ooght  to  be  assessed  mercifully  by  the  peers  or  equals  of  the 
delinquent  (a). 

It  is,  I  apprehend,  the  province  of  the  homage  of  a  court 
baron  to  assess  every  amercement,  the  statute  of  Magna 
Charta,  (9  Hen.  3»)  cap.  14,  having  provided  that  freemen  (6) 
ahould  be  amerced  after  the  maimer  of  the  fault  committed, 
and  that  the  amercements  should  be  assessed  only  by  the  oath 
of  honest  and  lawful  men  of  the  vicinage;  that  Earls  and 
Barons  should  not  be  amerced  but  by  their  peers  (c) ;  and  that 
an  Ecclesiastical  person  should  not  be  amerced  in  respect  of  his 
spiritual  benefice,  but  in  respect  of  his  lay  tenement  {d)  ;  and 
the  Stat,  of  Westm.  1.  (3  Ed.  1.)  c.  6,  having  enacted  that  no 
man  should  be  amerced  without  reasonable  cause,  and  accord* 
mg  to  the  quantity  of  his  trespass,  ^  and  that  hy  his  or  their 
peers* 

Yet  by  prescription  tJie  steward,  even  of  a  court  baron, 
where  the  suitors  are  the  judges,  may  assess  an  amercement  {e)\ 
but  then  the  amercement  must  be  afifeered  by  the  peers  or 
equals  of  the  offender,  that  is,  by  free  tenants  of  the  manor :— « 
And  where  debt  was  brought  for  an  amercement,  which  though 
affeered  did  not  appear  to  be  so  by  free  tenants,  the  action  was 
held  not  to  lie  (y ). 

The  practice  of  affeering  am^cements  arose  out  of  tJie 
above  statute  of  Magna  Charta,  it  being  considered  that  the 


word,  also  signifying  amercement. 
So  likewise  the  word  Bo/e,  and  the 
wrard  Wera  or  Were, 

(a)  Co.  Lit.  126  b. 

(b)  The  word  *  freeman'  implies 
a  freeholder,  and  extends  as  well  to 
sole  corporations,  as  bishops,  &c.,  as 
to  laymen,  but  not  to  corporations 
aggr^ate.    2  Inst.  27. 

(c)  Or  equals  [per  pare*]. 

{d)  ^*  Although  this  Stat,  be  in  the 
negative,  yet  long  usage  hath  pre- 
vailed against  it,  for  the  amercement 
of  the  nobility  is  rcfduced  to  a  cer- 


tainty, viz.  a  duke  10/.,  an  earl  5Z., 
a  bishop,  who  hath  a  barony,  5/.  &c. 
In  the  Mirror  it  is  said  that  the 
amercement  of  an  earl  was  100/.,  and 
of  a  baron  an  hundred  marks."  2 
Inst.  28.  And  see  Griesley's  case, 
8  Go.  40  a. 

(e)  Blunt  V.  Whitacre,  1  Leo. 
242.  But  see  Rowlesion  v.  Alman, 
Cro.  Eliz.  748. 

(/)  Baldwin  V.  Tudge,  2  Wils. 
20.  And  see  Confers  v.  Franke, 
3  Lev.  19. 
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extent  of  a  fault  committed  could  only  be  known  by  the  affeer- 
ment  of  the  peers  of  the  offender  (a). 

But  as  the  act  of  affeerment  is  no  otherwise  prescribed  by  that 
Stat,  or  by  the  above  stat.  of  Westm.  1,  than  by  the  construc- 
tive sense  of  the  provisions  just  cited,  the  spirit,  as  well  as  the 
literal  meaning  of  those  provisions  would  seem  to  be  satisfied  by 
an  amercement  by  the  homage  in  a  particular  sum,  without 
any  affeerment  (b). 

Yet  as  it  is  by  the  judgment  of  his  peers  that  every  man 
is  to  be  amerced,  it  is  better,  and  has  been  thought  essen- 
tial (c),  that  two,  at  least,  of  the  homage  should  be  appointed 
affeerors  (d),  even  when  the  homage  amerce  in  a  sum  certain, 
in  order  that  the  ofiSce  of  the  homage,  and  that  of  the  af- 
feerors, should  not  be  confounded  (e) ;  and  the  affeerment,  it 
should  seem,  must  be  made  at  the  same  court  {/). 

And  it  is  the  more  usual,  and  certainly  the  more  advisable 
course,  for  the  homage  of  the  court  baron  to  adjudge  the  party 
to  be  amerced  in  general  terms,  quod  sit  in  ndsericor€Ua,  and 
then  to  have  the  sum  ascertained  by  affeerors  (g). 

Should  the  amercement  be  immoderate,  and  the  lord  or 
steward  neglect  to  have  it  moderated  by  affeerment,  the  writ 
of  moderata  misericardia  may  be  sued  out,  directed  to  the 
lord  or  his  bailiffi,  commanding  them  that  they  moderatdy 

(a)  Br.  Amerc.  pi.  50,  cites  10  their  oaths,  after  that  the  homage 
H.  6.  7-  hath  presented  the  offenders,  there  is 

(b)  Matthews  v.  Cary,  I  Sho.  62.  a  special  writ  upon  the  stat.  of  Mag. 
Per  Holt,  C.  J.,  in  Brook  v.  Must-  Ch.  c.  14." 

fcr,  11  Mod.  76.  (e)  Hob.  129,  per  Hobart. 

(c)  See  Gilb.  Eq.  Rep.  211,  in  (J)  3  Keh.363,  in  Cutler  &  Cres- 
Edwards  v.  Hughes.     2  Vin.  Abr.  wick.     Scroggs,  160. 
'Amercement'  (D).  Sworn    affeerors    are    absolutely 

(J)  Ejtch.   153,  who  there  says  essential  in  a  court  leet.  3  Lev.  206. 

''  in  all  court  barons  three  are  sworn  Gilb.  Eq. Rep. 211.  Post.  tit.  'Courts 

to  ratify  the  amercements ;"  but  this,  leet/  (Amercement). 
I  apprehend,  is  a  misprint,  for  in  the         (g)  Brook  y.  Hustler,  sup.    S.  C. 

same  page  he  says,  "  If  the  steward  1  Salk.  56.     Griesley*s  case,  8  Co. 

or  the  bailiff  will  assess  any  amerce-  40  b.     But  see  Hob.  129,  in  WiUoK 

ment  without  confirming  by  two  upon  v.  Hardingham. 
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lunerce  the  party  according  to  the  quantity  of  his  faulty  &c^ 
which  Yint  is  founded  on  the  above  stat  of  Magna  Charta, 
c  14 ;  and  the  process  upon  it  is  alias  and  pluries,  and  attach- 
ment, which  attachment  is  directed  to  the  sheriff  (a). 

When'  two  or  more  are  amerced  for  the  same  trespass,  they 
cannot  join  in  a  writ  de  nu>derata  misericordia,  as  they  should 
be  severally  amerced  (6). 

And  if  the  lord  or  steward  amerce  any  tenant  or  party  in  the 
court  baron,  without  cause,  and  distrwi  for  the  amercement, 
trespass  will  lie  (c). 

Where,  according  to  an  established  custom  in  the  particular 
manor,  a  by-law  is  made,  and  a  penalty  laid  upon  every  tenant 
guilty  of  a  breach  thereof^  such  penalty  is  in  the  nature  of  a 
fine  set  by  the  Court,  and  no  affeerment  can  be  necessary  {d) : 
Indeed  an  affeerment  or  alteration  of  the  penalty  would  be  ille- 
gal {e)..  But  if  the  fine  in  such  a  case  were  discretionary,  then 
I  apprehend  affeerment  would  be  essential  (/*)• 

A  Court  Baron  not  beii^  a  court  of  record,  neither  the  lord 
tior  steward  can  fine  or  imprison  (^) :  nor  can  the  lord  or 
steward  assess  an  amercement  for  a  private  trespass  done  to  the 
Jord,  except  perhaps  by  custom  (A). 

The  lord  of  a  manor  cannot  distrsdn  for  an  amercement  in  a 


•  (a)  P.  N.  B.  75-  Kitch.  153.  Co, 
Lit.  126  b. 

(6)  Gifdfrof'g  case,  H  Co.  43  a. 

(c)  F.  N,  B.  75.  C.  Kitch.  163- 
Ca  Lit.  126  b. 

(d)  Castle  v.  Oldman,  ]  Leo.  203. 
Davies  t.  Lowden,  Cart.  29.  Griet- 
^s  case,  8  Co.  38  b.  Morgan's  case, 
S  Mod.  301.  Bat  in  the  latter  case 
'One  Just,  was  of  opinion  that  the  cus- 
tom was  abrogated  by  Magna  Cfaarta. 
And  see  Edwards  &  Hughes,  nbi  sup. 

*  (c)  Seaming  v.  Cryer^  3  Leo.  8. 
S.  C.  Mo.  75.  S.  C.  Bendl.  159. 

(f)  Morgan's  case,  sup. 

{g)  Co.  Cop.  8. 26.  Tr.  34.  Gries- 

VOL.  !!• 


ley's  case,  Godfrey's  case,  sup.  1  Roll. 
Rep.  74.  Waterman  v.  Cropp,  Godb. 
381.  Scroggs  5.  And  see  Lord  Coh^ 
ham  V.  Brown,  1  Leo.  217.  But  it 
would  seem  that  the  Admiralty  Court, 
which  is  no  court  of  record,  may  fine 
and  imprison  for  a  contempt  in  court 
Sparks  v.  Martyn,  1  Vent.  1 . 

{h)  See  Blunt  v.  Whitacre,  1  Leo. 
242.  Partridge  v.  Walker.  P.  16. 
Car.  2.  B.  R.  Scroggs  147.  Kitch. 
p.  154,  says  "  The  lord  cannot  amerce 
a  man  in  his  own  court  for  trespass 
•made  to  himself,  by  the  law,  but  he 
may  by  custom.' 
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court  baron,  as  of  common  right  (a),  for  he  shall  not  have  a 
double  distress,  and  he  may  distrain  for  the  service  itself  (6); 
but  the  remedy  for  an  amercement  is  action  of  debt(c),  in 
which  action  the  defendant,  prior  to  the  late  act  (d),  was  al- 
lowed to  wage  his  law  (e). 

It  should  seem,  however,  that  the  King  by  his  prerogative 
may  distrain  for  an  amercement,  as  of  common  right  (J^;  and 
that  in  every  case  a  distress  for  an  amercement  in  a  court  baron 
may  be  good  by  prescription  (g). 

The  bailiff  of  a  manor  cannot  distrain  ex  officio,  nor  per 
mandatum  of  the  lord,  but  must  have  a  special  warrant  from 
the  lord  or  steward  (A),  and  it  should  seem  that  the  precept 
must  be  set  forth  in  the  pleadings  (i). 

The  bailiff  is  not  punishable  in  trespass  for  levying  damages 
by  command  of  the  stewarj],  although  the  party  plead  to  the 
jurisdiction,  unless,  indeed,  the  verdict  be  defeated  by  a  writ  of 
false  judgment  (Jc). 

In  trespass  on  distress  for  an  amercement  in  a  court  baron 
the  defendant  must  plead  the  exact  title  of  the  court,  before 
whom  it  was  held,  that  the  trespass  was  committed  iiUra  mor 
neritim,  and  not  merely  that  it  was  presented  that  a  trespass 


(a)  PeU  or  Pill  v.  Towers,  Noy 
30.  Cro.  £liz.  792.  Rowlesian  v.  AU 
man,  lb.  7^8.  Blunt  v.  Whitacre, 
ubi  sup.  Scroggs  145.  But  see  Co. 
€<^.  8.  31.  Tr.  45.  1  Brownl.  36« 

lb)  Oilb.  Bis.  16.  Goosey  v.  Pol, 
Ow.  146.  Allen  v.  Givers,  Mo.  185. 
Godfrey*s  case,  11  Co.  45  a.  Pell 
or  PiU  V.  Toners,  sup.  Ante,  pt.  L 
p.  432. 

(c)  12  R.  2.  Statbam,  f.  62.  Kitch. 
86.  lb.  145, 153^.  Oilb.  Bis.  11. 

{d)  By  3rd  and  4tb  W.  4,  c.  42, 
a.  13,  wager  of  law  is  abolisbed. 

(e)  Kitch.  153.  Scroggs  137.  Co. 
Lit.  ^5.  a.     Contrd  in  debt  for  fine 


or  amercement  in  court  leet>  because 
the  leet  is  a  court  of  record.  Co.  Lit. 
295.  a.  Scroggs  137.  See  as  to  the 
mode  of  waging  law,  post.  p.  750. 
n.  (b). 

(J*)  Rowleston  v.  Abnan,  sup. 

(g)  lb.  And  see  cases,  ante  p.  745. 
n.  (h)  ;  sup.  n.  (a). 

(A)  Rowleston  Y.  Alman,  sup.  Ste^ 
verlon  v.  Scrogs,  Cro.  Eliz.  698. 

(t)  Lamb  V.  MUU,  4  Mod.  377- 
The  bailiff  should  be  sworn  to  the 
due  discharge  of  the  duties  of  his 
office.  See  Scroggs  99.  1  Roll.  Rep* 
338. 

(k)  Kitch.  148. 


•  

CH.  XX.3 


OF   COURTS   BARON* 


747 


was  committed  (a),  and  that  the  distress  was  made  intra  juri^ 
Actionem  curue  (b). 

It  should  seem  that  the  amercement  is  lost  by  the  death  of 
the  tenant  before  it  is  levied,  as  it  is  quasi  actio  personalis  (c); 
and  not  like  the  case  of  relief^  where  action  lies  against  an 
executor  (rf). 


SECT.  IV. 


Of  By-Laws. 


The  tenants  of  a  manor,  or  viU,  it  is  said,  may  make  by-laws 
touching  their  commons  and  the  like,  to  bind  themselves,  but 
not  strangers  (e) ;  and  again  it  is  said,  that  where  a  by-law  is 
for  the  public  good,  as  to  make  a  cause-way  or  bridge,  it  is 
bmding  on  aU,  though  aU  do  not  agree  (/*),  and  even  without 
a  custom  (g) ;  but  I  apprehend  that  a  by-law  in  a  court  baron 
will  bind  only  such  tenants  as  are  assenting,  unless  it  be  made 
under  an  immemorial  custom,  or  by  prescription  (h).  And  even 


(d)  Armyn  v.  Appleiqft,  Cro.  Jac. 
582.  Seaming  y.  Cryer,  3  Leo.  7« 
S.  C.  Mo.  75.  S.  C.  Bendl.  160. 
And  see  Parham  v.  Norion,  Cro. 
£lu.  886.  Blvnt  v.  Whiiacre,  uhi 
sup.  But  see  Lukiti  v.  Eve,  Mo.  89. 

(6)  Anon.  1  Mod.  75. 

(c)  Jackman  v.  Hoddesdon,  Cro. 
Elix.  351.  Being  a  personal  default, 
the  cattle  of  a  stranger  or  lessee  of 
the  tenant  could  not  be  distrained. 
Pell  or  Pill  V.  Towers,  ubi  sup.  And 
see  41  £.  3.  26  b.  p.  23,  cited  Dy. 
317  b.  n.  a.    Goosey  v.  Poi,  ubi  sup. 

(d)  Co.  Lit.  295  a.  Ante,  p.  742. 

(e)  Vide  Br.  tit.  Customs,  pi.  32, 
cites  21  H.  7'  40.   Lex  Man.  42.  pi. 


1.  Hob.  212,  in  Norris  v.  Slaps, 

(J)  Vide  Kitch.  89,  156,  cites 
44  £.  3.  19.  Br.  tit.  Customs,  pi. 
6.  And  see  1  Mod.  194,  in  Rogers 
V.  DavenanL  8  £.  1.  Ass.  413,  cited 
Kitch.  89. 

(g)  5  Co.  63  a,  in  the  Chamber* 
lain  of  London's  case.  In  that  case 
a  by-law  for  repairing  a  church  or  a 
highway  were  considered  equally  for 
the  public  good,  and  therefore  bind- 
ing. Scroggs  140.  But  some  of  the 
books  distinguish  between  the  two 
cases,  and  deem  the  latter  only  good. 
44  E.  3.  19.  Kitch.  89. 

(h)  See  Kitch.  89, 156.  Hob.  212. 
Mo.  579. 
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ipnth  a  custom  in  favour  of  a  by-law,  a  stranger  could  not  be 
bound  by  it  (a),  as  every  custom  must  be  reasonable  in  its  com- 
mencement. 

So  where  the  by-law  was  that  no  tenant  should  put  a  steer 
on  the  common  being  a  year,  old  or  more,  upon  pain  of  six-< 
pence  for  every  offence,  and  that  it  should  be  lawful  to  distrain 
for  the  same,  it  was  adjudged  .on>  demurrer  in  replevin,  that 
this  by-law  was  void ;  for  where  a  man  hath  right  of  common 
for  all  commonable  cattle,  it  is  against  common  right  to  re- 
strain him  from  one  particular  sort  of  cattle  ;  but  if  the  by-law 
had  been  that  none  should  put  in  his  cattle  before  a  particular 
day,  it  had  been  good,  for  that  would  not  take  away,  but  only 
order  the  inheritance  (6). 

And  where  the  homage,  under  a  custom  to  make  by-laws  for 
the  well  ordering  of  a  common,  ordained  that  no  commoner 
should  put  his  sheep  in  a  particular  part  of  the  common,  under 
a  penalty  of  3s.  4d.  to  the  lord,  upon  demurrer  in  replevin, 
this  was  adjudged  to  be  a  good  law,  especially  since  it  did  not 
take  all  the  common,  but  only  for  sheep,  and  in  a  particular 
place  (c). 

And  again  where  the  inhabitants  of  a  particular  place  used 
to  repair  a  bridge  for  the  convenience  of  the  commoners,  and  a 
by-law  was  made  that  the  inhabitants  should  repair  the  bridge 
before  a  certain  day,  under  a  penalty,  and  this  not  being  done, 
the  default  was  presented  at  the  next  court,  and  one  of  the  in- 
habitants was  distrained;  and  on  demurrer  in  replevin  the 
plaintiff  had  judgment,  because  the  defendant  had  set  forth 
that  the  steward  made  this  by-law,  with  the  consent  of  the 

.    (fl)  II  H.  7.  14.     21  H.  7.  40.  ritances.  49  Ass.  8.  Kitch.  90.  And 

Fits.  Abr.  tit.  Prescrip.  pi.  67.     Br.  see  per  Mantvood,   15  Eliz.  Kitch. 

Abr.  tit.  Prescrip.  pi.  40.     lb.  Cus-  156. 

.toms^  pi.  32,  75.  Kitch.  89,  156.  (c)  James  v.  Tintney  or  Tuiney, 

(b)  Erhery  v.  Laitm,  1  Leo.  189.  Cro.  Car.  49?.  S.  C.  W.  Jones,  430. 

.8.  C.  1  And.  234.    One  cannot  pre-  S.  C.  Win.  30.    And  see  the  ai^- 

scribe  to  make  by-laws  to  i^ter  inhe-  ment  of  the  Ch.  J.  in  S.  C.  Mar.  28* 
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homage.  Whereas  all  by-laws  are  to  be  made  by  the  ho- 
mage (a). 

When  a  by-law  is  made  by  custom,  the  breach  of  it  need  not 
be  presented  by  the  homage^  nor  is  it  necessary  in  replevin  to 
aver  the  necessity  of  a  by-law  (b).  And  notice  of  it  is  unne- 
cessary, it  being  proclaimed  in  court,  where  every  tenant  is 
bound  to  attend  (c). 

And  when  a  penalty  is  inflicted  for  a  breach  of  a  by-law,  for 
which  the  lord  distrains,  and  does  not  say  whose  catde  they 
were,  yet  it  is  said  they  shall  be  intended  to  be  the  cattle  of 
the  offender  (d). 

The  penalty  for  a  breach  of  a  by-law  made  at  a  court  baron, 
is  in  the  nature  of  a  fine  rather  than  an  amercement,  and  is  not 
affeerable. 

In  the  case  of  Seaming  v.  Cryer  (e),  under  a  custom  to  make 
by-laws,  and  to  set  penalties  on  those  who  offended  against 
them,  and  distrain  for  the  same,  a  by-law  was  made,  and  at 
another  court  the  defendant  was  presented  for  a  breach  of  it, 
by  which  the  penalty  (which  was  20^.)  was  forfeited,  but  eji 
gr.  eur\  the  penalty  was  affeered  at  6^.  Sd.;  and  upon  a  de- 
murrer to  the  conuzance,  it  was  adjudged  ill,  not  only  because 
a  pain  of  a  certain  sum,  as  this  was,  could  not  be  altered,  but 
also  because  the  defendant  pleaded  that  the  presentment  was 
made  coram  geetatoribus,  without  showing  their  names  (f). 

Where  the  custom  of  the  manor  authorising  the  homage  to 
make  by-laws,  and  assess  penalties  on  breach  thereof,  should  be 
silent  as  to  the  remedy,  and  there  should  be  no  prescription  for 
a  distress,  the  penalty  could  only  be  recovered  by  action  of 

(a)   Wells  v.  Colterell,  3  Lev.  48.  as  well   freeholders  as  copyholders. 

Fide  the  pleadiDgs  in  this  case,  Lex.  Anon,  (but  qn.  S.  C.)  Godb.  50. 
Man.  App.  p.  31.  pi.  11.     But  sec  (c)  James  v.  Tintney,  sup, 

the  report  of  James  &  Tintney,  in  (d)  Lex  JMaii.  42.  pi.  2. 

Mar.  28;  and  Lord   Exeter's  case,  (e)  3  Leo.  7-    S.  C.     Bendl.  159. 

Scroggs  140.  S.  C.  {Scar ling  v.  Criett),  Mo.  75. 

(fi)  Lord  CromwelVs  case,  3  Leo.  {f)  Vide  also  Garret  v.  Highy, 

38.    S.  C.  Dy.   323.    Lex  Man.  42.  T.  Jones,  129. 
And  such  by-laws  bind  the  tenants 
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debt  by  the  lord^  supposing  the  penalty  given  to  him  by  the 
custom^  and  it  would  seem  that  the  defendant  might  wage  his 
law  in  this  action,  as  well  as  in  an  action  of  debt  for  an  amerce- 
ment in  court  baron  (a). 


SECT.  ¥• 

Of  Plaints  in  nature  t^f  Personal  Actions. 

All  pleas  in  a  court  baron  of  common  right,  and  of  a  personal 
nature,  are,  or  rather  were  prior  to  the  above  mentioned  act  of 
parliament,  determinable  by  wager  of  law  (h) ;  yet  by  pre- 
saiption  they  could  only  be  determined  by  a  jury,  and  the  trial 
might  always  have  been  by  jury,  with  the  consent  of  the 
parties  (c). 

But  unless  warranted  by  charter  or  prescription,  the  lord 
cannot  compel  the  suitors  of  the  court  baron  to  be  sworn,  as 
between  party  and  party  (rf),  except,  indeed,  in  a  writ  of  right 
patent,  wherein  a  plea  is  held  of  freehold,  and  then  as  the  writ 


(/i)  Tyndal  v.  TMer  or  Tucker, 

B«ndl.I40.  S.  C.  cited  Mo.  277.  1 
Leo.  204.  Wager  of  law  is  now  abo- 
lisfaed,  ante  p.  7^*  n.  (d). 

(6)  2  Inst.  143.  Kitch.  225.  384. 
In  waging  his  law  the  defendant  was 
to  bring  with  him  eleven  persons,  of 
his  neighbours,  that  would  avow 
upon  their  oath,  that  in  their  con- 
sciences he  said  the  truth.  Scroggs 
136.  Co.  Lit  295  a.  But  it  would 
seem  to  be  doubtful  whether  six  or 
eleven  were  necessary.  2  Vent.  1 71* 
3  BL  Com.  343.  In  the  case  of  the 
King  V.  fVilUatns,  2  Barn.  &  Cress. 
538,  the  court  refused  to  assign  com- 
purgators.   But  see  1  N.  R.  297>  in 


Barry  v.  Robinson. 

(c)  33  H.  8. 143.  Kitch.  225, 384. 

(d)  2  Inst.  142.  Br.  Court  Baron, 
pi.  2,  23.  And  see  Kitch.  82.  But 
to  inquire  for  the  lord  of  the  articles 
belonging  to  the  court  baron,  or  hun- 
dred, they  may  be  sworn,  2  Inst. 
142.  N.  B.  The  stat.  of  Westm.  2. 
&  36,  subjecting  lords  and  stewards 
of  courts  procuring  suits  to  be  insti- 
tuted, to  a  fine  to  the  King,  and  to 
treble  damages  to  the  party  grieved, 
(and  who  at  common  law  could  only 
recover  single  damages,)  extends  to 
courts  baron  and  courts  leet.  2  Inst. 
444. 
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b  numdahtm  regis,  an  oath  may  be  administered  (a).  So  that 
it  must  frequently  happen,  that  for  want  of  evidence  of  a  char- 
ter or  prescription,  pleas  of  debt,  even  under  Ms.  cannot  be 
tried  in  the  court  baron. 

The  process  on  plaint  in  a  court  baron  is  summons,  and  dis- 
tress infinite,  till  the  defendant  appears  (b),  but  the  court  has 
not  power  to  make  execution  as  in  the  superior  courts  (e) ;  and 
the  distress  in  a  court  baron,  even  of  goods  taken  upon  a  judg- 
ment, is  only  in  nature  of  a  pledge,  and  cannot  be  sold,  except 
by  special  custom  (d) : — Neither  are  the  goods  forfdted  to  the 
lord,  even  if  the  manor  belong  to  the  King  (e). 

Yet  by  special  custom  a  levari  /hcias  may  be  awarded  in  a 
court  baron,  and  the  goods  sold ;  but  in  any  proceedings  con- 
sequent on  the  execution,  the  custom  must  be  pleaded  (y ). 

Should  a  debt  be  divided  in  a  court  baron,  so  as  to  reduce 


(a)  By  Stat,  of  Marlb.  52  H.  3.  c 
22,  none  may  distrain  his  freeholders 
to  answer  for  their  freeholds^  nor  for 
any  things  touching  their  freehold, 
withont  the  King's  writ;  nor  shall 
cause  his  freeholders  to  swear  against 
their  wills,  for  no  man  may  do  that 
without  the  King's  commandment: 
And  this  act  was  confirmed  and  en- 
hrged  by  15  R.  2.  c.  12.  16  R.  2.  c 
2.  FideBnct.  lib. 3.  fo.  106.  Kitch. 
225,384.  2  Inst  142-3.  2  Bac.  Abr. 
206. 

(b)  In  TuberviU y.  Tipper,  2Ro\i. 
Rep.  4^,  it  was  agreed  that  process 
in  court  baron  was  summons,  attach' 
menl,  and  distress  infinite*  And  see 
38  £.  3.  3.  1  £.  4.  10,  cited  Br. 
Court  Baron,  pi.  5, 10.  Bulst.  53. 
Vide  also  34  H.  6.  53,  &  37  H.  6. 
53,  cited  Kitch.  152.  Scroggs  84. 
Lex.  Man.  58.  But  N.  B.  the  attach- 
ment in  the  above  case  of  TuberviU 
&  Tipper,  appears  to  have  been 
awarded  secundum  consuetudinem  cu-* 


ria.   Vide  post. 

(c)  4  H.  6.  17.  Br.  Court  Baron, 
pi.  6,  7«  Ib^  Execution,  pi.  80,  cites 
22  Ass.  72.  Fitz.  Execution,  pL  110. 
But  in  Doe  &  Partniter,  B.  R.  Hil. 
24  Car.  2,  it  was  said  per  Cur,  that 
the  constant  course  in  all  courts  was. 
levari  facias,  which  was  meant  in 
the  old  books  by  a  Distringas;  see 
8cr(^gs  93. 

{d)  Vide  Br.  Abr.  as  in  n.  (c), 
sup,  Trye  v.  Burgh,  Noy  17.  PeU 
V.  Towers,  lb,  20.  Hewet  v.  Norbe^ 
row,  Bulst.  52. 

(e)  Gomersall  r,  Medgale,  Yelv. 
194.  S.  C.  (Gomersale  v.  Ways)^ 
Cro.  Eliz.  255.  Lex.  Man.  58-9. 
And  see  Hewet  v.  Norberow,  sup, 

(f)  See  the  authorities,  sup.  n. 
(c)  &  (d).  Sometimes,  by  custom, 
a  venditioni  exponas  is  awarded,  after 
the  third  attachment,  for  sale  of 
goods  distrained  on  non-appearance* 
Scroggs  203. 
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each  plaint  below  40^.^  the  defendant  may  have  a  supersedeas  ; 
and  of  this  the  defendant  might  formerly  have  waged  his  law  (a)* 

The  want  of  summons  in  a  plea  of  debt,  in  an  inferior  courts 
renders  all  the  proceedings  illegal  (3) ;  but  where,  in  trespass, 
the  defendant  pleaded  that  an  attachment  was  awarded  on 
non-appearance,  secundum  cansuetiuKnem  curue,  and  the  plea 
was  demurred  to  for  irregularity,  a  summons  being  the  first 
process,  and  not  an  attachment,  it  was  adjudged  that  the  at- 
tachment should  be  intended  to  be  iifter  the  summons  (c). 

The  court  baron  not  being  a  court  of  record,  a  capias  can- 
not be  awarded  by  it,  except  indeed  by  charter  or  prescript 
tion  (d) ;  and  for  the  same  reason  a  writ  of  error  does  not  lie 
on  a  judgment  in  the  court  baron,  but  the  party  may  have  a 
writ  of  false  judgment  (e). 

'  The  proceedings  in  the  court  baron,  as  in  all  other  inferior 
courts,  are  traversable,  and  should  therefore  be  set  forth  at 
length  in  the  pleadings  (y*) ;  but  in  replevin  in  court  baron,  the 
plaint  cannot  be  removed,  either  by  plaintiff  or  defendant,  by 
pone  or  recordari,  without  cause  shown  in  the  writ  (g). 

A  regular  interlocutory  judgment  may  be  set  aside  by  the 
judge  of  every  inferior  court,  in  order  to  let  in  a  trial  of  the 
merits  (A);  but  he  cannot  grant  a  new  trial,  or  set  aside  a 
verdict,  except  for  irregularity,  fraud,  or  surprise  (i). 


(a)  F.  N.  B.  239  H^  Br.  Court 
Baron,  pi.  20.   Ante^  p.  746.  n.  (d). 

(b)  }  Str.  457. 

(c)  TuherviU  v.  Tipper,  ubi  sup. 
(rf)  Kitch.  117.    Ante,  p.  717.  n. 

(e). 

(c)  Screws  84,  93.  Kitch.  187- 
Co.  Lit.  117  b.  Atrvood's  case.  Lex. 
Man.  App.  pi.  1 7*  Basset  v.  Harris, 
lb.  pi.  18.  And  see  Br.  Court  Baron, 
pi.  21. 

(/)  Garret  v.  Highy,  T.  Jones 
129.  Scarling  v.  Criell,  or  Seaming 
T.  Cryer,  Mo.  73.  S.  C.  3  Leo.  7- 
S.  C.  Bendl.  159.  Lex.  Man.  57. 


(g)  F.  N.  B  70  A.  B.  Gilb.  Dis. 
105*  If  after  removal  of  the  plaint, 
the  party  be  distrained  again  for  the 
same  cause,  he  shall  have  the  writ  of 
recaption.  F.  N.  B.  73  C.  See  fur- 
ther as  to  removal  of  plaints  in  courts 
baron,  post  p.  754  n.  (g). 

(A)  Rex  V.  Peter,  1  Burr.  568. 

(0  Bailey  v.  Bourne,  1  Str.  392, 
Blacquiere  v.  Hawkins,  Dougl.  379. 
JeweU  v.  HiU,  1  Str.  499.  Rex  v. 
Urling,  Fortesc.  198. 

See  further  as  to  proceedings  in 
plaints  of  debt,  &c.  in  Court  Baron, 
post.  Append,  to  2d  &  3d  parts. 
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SECT.  VI. 


Of  the  Writ  of  Right  Patent  {a). 


A  WRIT  of  right  patent,  properly  so  called  (i),  is  a  writ 
brought  by  him  who  has  the  full  and  mere  right  of  property 
in  the  Jee  simple  of  the  land,  to  recover  the  right  of  posses- 
sion, to  which  he  cannot  be  restored  without  a  judgment  first 
liad  for  him  in  the  King's  court,  or  some  court  haron  (c). 

The  writ  of  right  patent,  like  all  other  original  writs  in  real 
actions^  is  sued  out  of  the  high  court  of  Chancery,  and  is  di- 
rected to  the  lord  of  the  manor,  of  whom  the  land  is  holden, 
commanding  him  to  do  right  to  the  demandant  in  his  court  :— 
but  if  the  lord  is  not  in  England,  the  writ  is  directed  to  his 
baiUff  (^Q ;  and  then  the  Chancellor  of  England  is  to  be  cer- 
tified thereof  (^). 

The  original  thus  sued  forth  is  to  be  brought  to  the  steward 
of  the  manor,  of  which  the  land  is  holden,  at  some  court  baron^ 
who,  after  pledges  to  prosecute  are  given,  and  after  entering 
the  demand  made  by  the  writ,  is  to  deliver  the  writ  again  to 


{a)  See  the  form  of  this  writ  in, 
the  Appendix  to  2d  &  3d  parts. 

Sed  vide  ante,  pt.  1.  p.  562.  n. 
(d),  referring  to  a  bill  introduced 
into  parliament  for  abolishing  real 
actions,  and  plaints  in  nature  there- 
of, with  some  exceptions;  and  see 
the  act  since  passed  (3d  &  4th  W.  4. 
^  27)  in  the  Appendix ;  and  refer- 
ence to  it^  ante,  pp.  671 »  693,  695. 

(6)  Writs  of  right  are  of  several 
sorts,  as  the  Writ  of  right  patent,  (of 
which  we  are  now  speaking) :  Writ  of 
right  close  of  lands  in  ancient  de- 
mesne (already  fully  treated  of,  ante, 
tit  '  Ancient  Demesne ') :  Writ  of 
right  of  London,  (concerning  lands  in 
London,  and  directed  to  the  mayor 
and  sherifis,)  F.  N.  B.  6  A.  Booth's 


Real  Actions,  117  •*  And  Writs  qf, 
right  de  rationahili  parte,  and  of 
adtwffson.  Booth  119. 121.  F.  N.  B. 
9,  30  B.  All  other  writs  of  right,  as 
the  Writ  qf  dower  unde  nihU  habet,- 
the  Writs  qf  escheat,  formedon,  de 
rationahilibus  divisis,  quo  jure,  S^c 
are  writs  of  right  in  their  nature 
only.     Booth  125. 

{6)  Bract.  1.  5.  c.  1,  &c.  Booth 
85. 

(rf)  Booth  90.  F.  N.  B.  1  H.  Com. 
Dig.  Droit  (B.  3).   Where  the  King, 
is  lord,  the  writ  is  directed  to  tha* 
bailiff.  Capell  v.  Church,  Mo.  1. 

(e)  F.  N.  B.  1  F.  There  must  be 
fifteen  days  at  the  least  between  the  • 
teste  and  the  return  of  the   writ. 
Booth  li  92. 
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the  demandant,  with  whom  it  is  to  remain,  and  which  is  not 
the  case  as  to  any  other  writ  (a). 

If  the  lord  refuse  to  hold  hb  court,  there  shall  be  a  writ  to 
him  to  do  it;  and  upon  that  an  alias,  pluries,  and  attach- 
ment (b). 

But  where  tlie  lord  remits  his  court  to  the  King  (c),  or  has 
no  court  (d)^  then  the  writ  is  directed  to  the  sheriff  (e) ;  and 
though  it  was  formerly  the  practice  to  commence  this  action  in 
the  court  baron,  and  to  remove  it  afterwards  into  the  county 
court,  by  writ  of  tdt  (y ),  and  from  thence  into  the  Common 
Pleas,  by  writ  of  pone  (jg),  yet,  without  all  this  circuity,  the 

(g)  Booth  86.  n.  See  the  form  of 
the  writ  of  pone,  3  Bl.  Com.  App. 
No.  1.  &  3.  When  the  bailiff  or 
steward  delay  the  demandant^  and 
will  not  send  out  process^  he  may  re- 


(a)  Booth  90. 

lb)  F.  N.  B.  3  E.  Com.  Dig. 
Droit  (B.  3). 

(c)  See  form  of  license  firom  the 
lord.  Rast.  246.  a.  F.  N.  B.  3  A. 

(d)  But  we  read  that,  if  the  lord 
has  no  court  for  the  poorness  of  his 
manor,  the  writ  shall  be  directed  to 
the  lord  paramount.  F.  N.  B.  2  A. 
Com.  Dig.  Droit  (B.  3). 

(c)  Sir  Ed.  Coke,  [4  Inst.  271,] 
in  treating  of  the  jurisdiction  of  the 
coroner,  says,  "  besides  his  judicial 
'^  place,  he  hath  also  authority  mi- 
'*  nisterial,  as  a  sheriff,  &c,  viz. 
*^  where  there  is  just  exception  taken 
'^  to  the  sheriff,  judicial  process  shall 
"  be  awarded  to  the  coroner  for  the 
*'  execution  of  the  king's  writs,  in 
''  which  cases  he  is  locum  tenens  vice-- 
comitis,  and  in  some  special  cases 
the  king's  original  writ  shall  be 
immediately  directed  unto  him." 
(J*)  See  the  form  of  a  writ  of  toU. 
3  Bl.  Com.  App.  No.  1.  s.  2.  In  Rex 
V.  Morgan,  1  Sir  W.  Bl.  399,  Wil-- 
mot,  J.  said  '  the  writ  (of  tolt)  ought 
to  have  been  directed  to  the  suitors 
of  the  court,  and  not  to  the  steward, 
who  is  only  the  prothonotary  of  the 
court.' 


<r 


€t 
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move  the  plea  into  the  county  court 
by  toU,  and  afterwards,  (on  the  re- 
turn of  the  to//,)  into  the  Common 
Pleas,  by  pone,  or  recordari  Jacias, 
Booth  89,  90,  F.  N.  B.  3  F.  Com. 
Dig.  Droit  (B.  5).  The  demandant 
might  always  remove  the  plea  with- 
out cause,  first  by  tolt  into  the  county 
court,  and  then  by  pone  into  the 
Common  Pleas;  but  the  tenant,  I 
conceive,  cannot  remove  the  plea  by 
tolt,  nor  even  by  pofie  without  al- 
leging a  cause,  yet,  with  good  cause 
shown,  as  if  the  bailiff  favour  the  de- 
mandant, the  tenant  may  remove  the 
plea  out  of  the  lord's  court  by  a  re- 
cordari,  per  taltum,  into  the  Common 
Pleas.  Booth  90,  91.  F.  N.  B.  3  G. 
4  A.  C.  D.  69,  70, 119.  Rast.  Ent. 
245.  a.  Com.  Dig.  Droit,  (B.  6.) 
(B.  6).  Rex  V.  Morgan,  sup.  The 
cause  assigned  at  the  end  of  the  writ 
of  pone  is  mere  form,  and  cannot  be 
traversed  by  the  sheriff.  Talbot  v. 
Binns,  8  Bing.  ^\.  Parkesy.  Renion, 
3  Barn.  &  Adolp.  105.    And  see  F. 
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demandant  may  have  hb  writ  of  rights  immediately  returnable 
into  the  Common  Pleas,  which  is  most  safe  and  usual  (a) : 
But  the  writ  must  state  that  the  lord  of  the  fee  has  remitted 
his  court  (b) ;  and  it  is  not  then  material  whether  he  gives 
license  or  not ;  for  if  this  be  omitted,  it  will  be  sufficient  if  the 
lord  send  his  license  to  the  King  in  Chancery  afterwards  (e). 

I  have  shown  in  treating  of  customary  plsunts  in  nature  of 
real  actions  (d),  that  the  grand  writ  of  right  must  be  brought 
by  the  statute  of  limitations  of  32  Hen.  8.  (e),  within  sixty 
years  afler  the  title  has  accrued,  if  the  action  be  upon  the  seisin 
of  the  ancestor,  and  within  thirty  years  if  brought  upon  the 
demandant's  own  seisin,  and  have  adverted  also  to  the  general 
principles  governing  the  pleadings  in  a  real  suit  (/* )«  to  which 
I  would  add,  that  in  a  real  action  the  tenant  is  obliged  to 
begin  (g),  for  he  affirms  that  he  has  more  right  than  the  de- 


N.  B.  70.  n.  (b.)  See  as  to  the  re- 
moTal  of  a  plea  by  the  demandant 
frmn  a  comt  of  ancient  demesne. 
Ante,  p.  696. 

(a)  Booth  91. 

(6)  See  the  form  of  writ  of  right 
patent,  quia  domintu  remisU  curiam, 
post.  App.  to  2d  &  3d  parts. 

(c)  F.N.  B.  2  F.,  3  A.  Booth  91. 

(d)  Ante,  pt.  1.  pp.  583,  584. 

(e)  C.  2. 

(/)  Ante,  pt.  1.  pp.  579,  612. 
To  the  cases  there  dted,  showing  that 
the  demandant  is  not  allowed  to 
amend  the  proceedings  in  a  writ  of 
right,  add  HuU  v.  Blake,  4  Taunt. 
572.  Adams  demandant,  Radnay 
tenant,  1  Marsh.  602. 

{g)  Co.  £nt.  182.  Hughes  Abr. 
86.  GQb.  Ev.  146.  Heydon  v.  76- 
grave,  3  Leo.  162.  S.  C.  Gouldsb. 
23.  Dowland  &  Slade,  5  East  288. 
)For/ey  T.  ^/irn^  9  Bing.  635.  Spiers 
▼.  Morris,  lb.  687.    "  The  tenant 
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first  b^ns  his  case,  because  the 
seisin  is  first  prayed  for  and  joined 
by  him;  however,  if  the  tenant 
tenders  the  demy-mark  in  courti 
''  at  the  time  of  the  trial,  the  de- 
''  mandant  must  then  begin,  so  held 
'^  by  Mr.  /.  Heath,  in  Throgmorton, 
"  Bart.  T.  Broker,  Gloucester  Sum* 
'^  mer  Assizes,  1800,  who  cited  the 
"  case  in  Mo.  762.  But  it  seems 
*f  questionable  whether  that  case 
warrants  it;  these  three  points 
were  ruled  by  the  court,  1st.  That 
the  demy-mark  ought  to  be  ten- 
''  dered  at  the  joining  of  the  seisin, 
yet  the  judges  now  take  it  at  the 
appearance  of  the  jury.  2d.  The 
tenant  ought  to  begin  in  the  giv- 
ing of  evidence.  3d.  The  jury  can- 
not find  a  special  verdict.'/  Booth 
98.  n.  n.  "  Tender  of  the  demy- 
mark  is  upon  the  swearing  of  the 
jury."  Br.  Droit  41.  And  see  Chitty 
on  Plead.  3  vol.  653.  n.  b.  "  Tender 
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tnandatit ;  but  it  is  some  compensatidn  to  tKe  tenant  for  thus 
exposing  his  title  to  his  opponent^  that  the  demandant  is  bound 
to  show  his  pedigree  on  the  face  of  the  count  (a). 

And  I  would  further  observe  that  in  such  actions  the  estate 
sought  to  be  recovered  should  be  described  with  great  pre- 
cision, to  enable  the  sheriff  to  deliver  seisin  thereof  to  the  de- 
mandant (b)  : — and  further  that  the  rule  of  pleading  is  that 
every  precipe  qwod  reddat  must  express  the  vill  in  which  the 
land  lies,  and  not  the  hsunlet  only  {c),  but  every  parish  is  con- 
sidered, prima  facie^  to  be  a  vill,  so  that  the  contrary  must  be 
shown  (d). 

To  enter  more  ftilly  into  a  discussion  of  the  nature  of  the 
^rand  writ  of  right  would  be  inconsistent  with  the  object  of  the 
present  treatise ;  I  shall  therefore  conclude  this  section  with  re- 
commending to  the  student  who  may  be  desirous  of  acquiring 
a  complete  knowledge  of  the  principles  of  this  complicated  suit, 
an  attentive  perusal  of  the  able  illustrations  contained  in  Rast. 
Entr.,  Fitzherb.  Nat.  Brev.  and  Booth's  Real  Actions,  where 
the  proceedings,  from  the  summoning  of  the  tenant  (e),  to  the 
trial  and  verdict  by  the  grand  assize,  are  accurately  traced ; 
and  where  also  much  interesting  information  is  afforded  as  to 
the  various  process  and  forms  connected  therewith ;  such  as  the 


oi  the  demy-mark  before  the  swear- 
ing of  the  assize  is  sufficient  to  put 
the  demandant  to  show  the  seisin  of 
the  ancestor:"  Per  Wood,  Baron,  in 
Hardman  v.  Ckggy  1  Holt's  N.  P. 
Rep.  670.  See  further  as  to  the 
tender  of  the  demy-mark,  lb.  673. 
n.  Spiers  v.  Morris,  ubi  sup. 

(a)  Per  Alderson,  J.,  in  Worlei^  & 
-Blunt y  ubi  sup.  Ante,  pt.  I.  p.  580. 

(A)  Ante,  pt.  1.  p.  581 . 

(c)  9  E.  4.  36.  8  E.  4.  6.  34  H. 
6. 18.  Booth  3.  But  in  dower  it  may 
be  in  an  hamlet,  as  no  certain  land  is 
demanded.  So  in  assize,  as  the  re- 
covery shall  be  by  view  of  the  jurors. 


lb.  Vide  as  to  the  cases  in  which  a 
view  may  be  demanded,  Davis  v. 
Lees,  Willes  345,  &c.  Dy.  210  b. 

(d)  8  East  176.  And  see  Booth 
3,  (n.  e). 

(e)  See  particularly  Booth  (p.  4. 
n.  h.)  for  instructions  as  to  the  mode 
of  making  out  a  precipe  for  the  writ, 
and  summoning  the  tenant,  and  pro* 
damation  of  summons.  As  to  the  lat'- 
ter  vide  also  post.  Appendix.  (Instruc- 
tions for  holding  a  customary  court.) 

And  see  the  form  of  precipe,  war-« 
rant,  summons,  and  sheriff's  return 
in  writ  of  dower,  2  Saund.  by  Serj. 
William*,  43,  n.  (1.) 
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Gammons,  attachment,  distress,  default,  grand  cape,  saver 
default,  imparlance,  pleading  in  abatement,  view,  essoign, 
voucher,  warranty,  aid  prayer  (a),  receit,  &c.  (6).  But  I 
must  again  notice  that  by  the  recent  act  -of  3rd  &  4th  W,  IV# 
c.  27,  all  real  actions,  with  trivial  exceptions,  are  abolished  from 
the  31st  December,  1834  (c). 


SECT.  VIL 

Of  the  Fruits  qf  Tenure  ;  and  Seignior al  Franchises. 

Escheat. — The  word  escheat  is  a  feudal  term  importing  a  re- 
turn of  tenure  {d) ;  and  there  can  be  no  escheat,  I  apprehend,  but 
per  defectum  sangtdnis  (e),  that  is,  for  default  of  heirs,  or,,  more 
correctly  speaking,  j^ro  defectu  tenentis  {f)  ;  but  lands  may  re- 


(a)  Vide  also  as  to  aid  prayer, 
Onilow  Y.  SmUh,  2  Bos.  &  Pul.  384. 
And  see  as  to  view,  Br.  Abr.  2d«  pt. 
fol.  303,  &c.  2  Inst.  480.  Ante  p. 
756  n.(c). 

'  (6)  And  see  Lee's  Pract.  Diet. 
¥oL  2.  p.  1061,  &c.  10  Wentw.  213, 
&C.  T'men  v.  Clarke,  3  Wils.  419, 
541,  558.  Luke  v.  Harris,  2  Sir 
W.  Bl.  1261,  1293.  Pearson  v. 
Ma^nard,  1  Taunt.  415.  Hardman 
T.  Clegg,  1  Holt's  N.  P.  Rep.  657. 
Chitty  on  Plead,  rol.  3.  p.  635,  &c. 
Com.  Dig.  tit.  '  Droit.'  Reeve's  Hist, 
of  tlie  £ng.  L.  1  vol.  c.  7*  lb.  c.  4. 
p.  172-3.     Co.  Lit.  259  b. 

Vide  also  Windle  v.  Ricardo,  1 
Brod.  &  Bing.  17^  in  which  the  court 
of  Common  Pleas  held,  that  an  section 
did  not  lie  against  the  sheriff,  for  an 
erroneous  return  of  the  writ  of  sum- 
mons by  the  officer  of  the  court,  (who 
}iad  endorsed  on  the  writ  that  the 


four  knights  were  duly  sworn);  and 
that  the  sheriff  being  only  command- 
ed to  summon  the  knights,  was  not 
chargeable  with  negUgenoe,  because 
one  of  them  did  not  appear  when 
called  by  the  officer. 

(c)  See  the  act  in  the  Appendix. 

(d)  It  is  said  that  a  fbundership 
cannot  escheat,  nor  be  forfeited,  be- 
ing annexed  to  the  blood.  Br.  Eschete, 
pi.  9;  lb.  Corodies,  pi.  5,  cites  24 
E.  3«  33,  72.  But  again  it  has  been 
said  that  a  foundership  may  come  to 
the  king  by  escheat.  Br.  Petidon, 
pi.  26,  cites  5  E.  4.  118. 

(c)  Sir  G,  Sands'  case,  Hardr. 
494.  S.  C.  2  Freem.  129.  1  Sid.  403.. 
Jenk.  203,  pi.  27.  But  see  Co.  Lit. 
13  a.  Burgess  v.  Wheaie,  I  Sir  W. 
Bl,  133,  &c.,  141,  &C.  Ante,  pt.  1, 
pp.  483-4. 

(/)  Hardr.  494,  495.  1  Eden 
201. 
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vert  to  the  lord  per  delictum  tenentis,  that  is,  for  felony  (a) ; 
but  this  is  rather  a  forfeiture  than  an  escheat  (6)  ;  and  extends 
to  lands  purchased  by  or  descending  to  the  party  after  com- 
mitting the  felony  (jc). 

And  in  the  case  of  high  treason  the  forfeiture  of  freehold  land 
is  to  the  king  by  the  common  law,  of  whomsoever  the  land  be 
holde  n(</),  and  not  to  the  lord  {e),  who  is  considered  to  be  de- 


(a)  Attainders  that  give  escheat 
to  the  lord  must  be  by  judgment  of 
death  given  in  some  court  of  record 
against  the  felon>  found  guilty^  by 
verdict  or  confession^  of  the  felony^ 
or  it  must  be  by  outlawry  of  him« 
Bacon's  Use  of  the  Law,  38.  10  Vin. 
143  (A.  2.)  pi.  3.  N.  B.  by  the  54th 
Geo.  3.  c.  145.  corruption  of  blood 
is  taken  away,  except  for  the  crime 
of  treason,  or  of  murder,  or  of  abet- 
ting the  same.  Ante,  pt.  1.  p.  523. 
(6)  The  Stat.  25th  £d.  3.  c  2. 
makes  this  distinction  between  es- 
cheatsandforfeitures,  declaring  that  in 
the  cases  of  high  treason  the  forfsUure 
qf  escheats  pertaineth  to  the  king,  as 
well  of  the  lands  and  tenements 
holden  of  others,  as  of  himself;  and 
that  in  cases  of  petit  treason,  the  es- 
cheats ought  to  pertain  to  every  lord 
of  his  own  fee.  See  Sir  Martin 
Wright's  Treat,  of  Ten.  p.  117-  (n. 
X.),  who  adds  "  So  that  in  the  clause 
"  relating  to  forfeitures  for  high  trea^ 
"  son,  escheats  and  forfeitures  are 
"  plainly  distinguished ;  inasmuch  as 
,''  escheats  themselves  are  for  such 
**  treasons  declared  to  be  forfeited. 
''  And  the  lord  Coke,  (2  Inst.  64,) 
''  observes  this  difference  between 
them,  saying,  that  where  a  lord  is 
attainted  of  high  treason,  there  the 
king  hath  the  land  hj  forfeiture, 
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*'  of  whomsoever  the  land  is  held, 
^*  and  not  in  respect  of  any  ef- 
^'  cheat,  by  reason  of  any  seigniory, 
"  Vide  Bro.  tit.  Eschete.  Mo.  160. 
Upon  this  difference  we  may  easily 
account  for  gavelkind  lands  being 
forfeitable  for  treason,  though  they 
^onot  escheat  ior felony;  for  though 
''  the  lord  may  connive  at  or  dispense 
''  with  all  the  causes  of  escheat,  (po* 
*'  test  dominus  feloniam  remittere, 
Zasius  in  usus  Feud.  cap.  10.  fol. 
95,}  or  might  Vemit  the  escheat 
'' itself  as  a  perquisite  of  tenure; 
yet  he  could  not  dispense  with  the 
publick  laws  of  forfeiture,  or  with 
'^  offences  against  any  other  person 
''  than  himself.**  And  see  further  as 
to  the  distinction  between  escheat  9jA 
forfeiture.  Sir  W.  Bl.  pp.  143-4, 
145,  &c.  in  Burgess  &  Wheate. 

(c)  Br.  Eschete,  pi.  3,  cites  48  E. 
3.  2.  Finch,  71  b. 

(d)  Sup.  n.  (a).  Br.  Eschete, 
pi.  14,  cites  22  Ass.  49.  Co.  Lit. 
13  a,  cites  Nicholas  case.  Plow.  Com. 
And  see  Consider,  on  the  Law  of 
Forfeit,  for  High  Treason,  4th  Ed. 
p.  60,  06.  Hale,  H..P.  C.  v.  1. 
c23. 

(e)  This,  since  the  stat.  33  H.  8. 
c.  20.  applies  to  lands  held  in  fee 
tail  as  well  as  fee  simple;  and  the 
forfeiture  is  before  office  found.  DoW" 
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jnived  of  lus  seigniory,  as  a  punishment  for  his  failing  in  that 
caution  that  was  due  to  the  public  in  the  choice  of  his  te* 
Dant(a);  though  of  petit  treason  the  forfeiture  is  to  the  lord(&): 
but  even  where  the  tenant,  that  is  to  say  a  tenant  in  fee  simple, 
is  guilty  of  felony  only  (c),  the  king  is  intitled  to  the  land  for 
a  year  and  a  day  (d),  to  the  prejudice  of  the  lord  (e). 

But  if  the  heir  in  fee  simple  commit  treason  in  the  lifetime 
of  his  father,  the  lord  shall  have  the  land  by  escheat,  and  not 
the  king  by  forfeiture,  as  the  son  never  was  seised  (y  )• 

And  landt  vested  in  the  lord  by  attainder  of  felony,  are  not 
divested  by  a  subsequent  act  of  high  treason  (g). 

If  a  tenant  be  outlawed  of  felony,  and  the  lord  enter  by  es- 
cheatj  [or  forfeiture,]  the  tenant  on  reversing  the  outlawry  may 
re-enter,  but  not  without  a  scire  fadaa  against  the  lord,  as  he 
is  in  by  title  (A). 

And  if  after  outlawry  of  the  principal  on  felony,  the  ac- 
cessary is  convicted  and  executed,  and  the  lord  enter  on  the 
lands  of  the  accessary  for  an  escheat ;  and  afterwards  the  prin- 
dpal  reverses  the  outlawry,  and  pleads  to  the  felony  and  is  ac- 
quitted, the  heirs  of  the  accessary  shall  re-enter  on  the  lord  (f )• 

If  a  person  be  outlawed  on  an  indictment  (k)  for  felony,  a 


tie's  case,  3  Co.  11  a*  And  the  es- 
tate of  a  trustee  is  forfeited  by  at- 
tainder, as  the  king  cannot  be  a  trus- 
tee. Jenk.  190,  pi.  2;  but  in  such 
cases  it  is  usual  for  the  crown  to  re- 
grant  the  estate  ex  gr.  to  the  cestui^ 
que  trust.  Mo.  196.  Yin.  Abr.  Uses. 
(C.)  Co.  Lit.  13  a.  n.  7- 

(a)  Wright's  Ten.  119.  Consider. 
on  the  Law  of  Forfeit,  for  High 
Treason,  p.  61. 

(6)  Ante,  p.  758.  n.  (b.) 

(c)  By  which  is  to  be  understood 
£elony  punishable  by  death.  2  Inst. 
38. 

(d)  '  When  tenant  in  tail  or  tenant 
for  life  is  attainted^  then  the  king 


shall  have  the  profits  of  the  lands 
during  the  life  of  tenant  in  tail,  or  of 
the  tenant  for  life.'    2  Inst.  37* 

(e)  Magna  Charta,  c.  22.  17  Ed. 
2.  c.  16.  Standf.  Pleas  of  the  Crown, 
lib.  3.  c.  30.  Br.  Corone,  pi.  208. 
And  see  2  Inst.  36,  citing  Glanv. 
Bract.  Brit.  Flet.  and  the  Mirror. 

(/)  Br.  Eschete,  pi.  6,cites  11  H. 
4.  10, 11.  Co.  Lit.  13  a. 

(g)  3  Inst.  213. 

(A)  Br.  scire  Jaciasj'pl,  109,  cites 
8  H.  6.  2. 

(t)  9  Co.  119  b,  in  Lord  San^ 
cliar^s  case.  3  Inst.  231. 

(k)  Contrd,  on  Appeal,  as  the  writ 
does  not  contain  the  time  when  the 
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oonveyance  pending  the  process,  and  before  outlawry,  will  not 
defeat  the  lord  of  his  escheat;  but  a  feoffee  might  traverse  the 
time  of  the  feoffinent,  or  the  felony  itself  (a). 

When  a  man  having  an  estate  in  freehold  lands  for  his  own 
life,  or  the  life  of  another,  commits  treason  or  felony,  the  whole 
estate,  it  is  said,  is  forfeited  to  the  crown,  and  no  escheat  to 
the  lord  {b). 

A  remainder  or  reversion  in  fee  is  capable  of  seisin,  and  may 
escheat,  as  well  as  an  absolute  fee  (c),  and  on  the  death  of  the 
tenant  for  life,  if  a  stranger  abates,  the  lord  may  have  a  writ  of 
intrusion  (jd).  But  as  the  lord  by  escheat,  is  in  by  title,  and 
not  by  way  of  estate,  he  shall  not  have  the  benefit  of  a  war- 
ranty made  to  the  tenant,  nor  take  advantage  of  a  voucher  or 
Audition  (e). 

That  which  does  not  lie  in  tenure,  as  a  rent  charge,  advow- 
son,'  common,  or  the  like,  cannot  escheat  (y*),  but  if  the  grantee 
'^ie  without  heir,  or  should  the  grant  be  to  a  corporation,  and 
the  corporation  be  dissolved,  the  rent,  advowson,  &c«  would  be 
-extinct  (§•)•     Yet  a  rent  charge>  advowson,  common,  or  other 


felony  was  committed.     Co.  Lit.  13 
^.  &  b. 

(a)  3  Inst.  230,  cites  49  £.  3. 11. 
7  E.  4. 1,  2.  Co.  Lit.  13  a.  b:  but  on 
attainder  npon  verdict,  a  feoffee  could 
only  trayerse  the  time.  3  Inst.  231. 

(b)  Bacon's  Use  of  the  Law,  40. 
But  copyholds,  whether  held  in  fee 
simple  or  for  life  are  forfeited  to  the 
lord;  and  if  intailed  the  forfeiture  is 
to  the  lord  during  the  life  of  the  of- 
fender, lb.  And  see  antCf  pt.  1.  pp. 
522,  n.  (c.)y  623. 

(c)  Br.  Prerog.  pi.  25,  cites  15 
H.  4,  11.  Dy.  137.  pi.  26,  cites  3 
H.  6.  And  the  lord  by  escheat  would 
1)6  intitled  to  distrain  for  the  rent 
reserved  by  a  lease  for  life,  but  could 
not  enter  by  force  of  condition  broken. 
€o.  Lit.  §348. 


(d)  Br.  Eschete.  pi.  6.  cites  11  H! 
4,  10,  11.  lb.  Intrusion,  pi.  4,  cites 
45  E.  3,  3: — but  it  seems  he  may 
have  the  writ  of  escheat  instead  of 
intrusion,  if  he  please.  Br.  Intru- 
sion, pi.  7-  lb.  Eschete,  pi.  4,  6. 
Yet  see  6  H.  7$  9.  Br.  Eschete,  pi. 
le,  22. 

(e)  Bulst.  164.  2  And.  148.  sup. 
n.  (c.) 

(/)  Br.  Eschete,  pi.  22,  cites  13^ 
E.  3.  lb.  pi.  7,  cites  11  E.  4,  82. 
lb.  pi.  9.  cites  24  fl.  3,72.  lb.  Intru- 
sion, pi.  8.  lb.  Corodies,  &c.  pi.  5. 
lb.  Prerogative,  pi.  1. 

{g)  Br.  Extinguishment  pL  2, 
cites  27  H.  8.  10.  lb.  Prerogative, 
pi.  1,  cites  S.  C.  Co.  Lit.  13.  b. 
Dean  S^  Canons  of  Windsor  v.  Webb, 
Godb.  211.  3  Inst.  21.    And  a  sole 
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thing  which  is  not  held^  will  be  forfeited  by  attainder  of  trea- 
son or  felony  (a). 

And  on  attainder  of  felony  the  lord  shall  have  the  title  deeds, 
though  they  are  said  not  to  be  forfeited  by  such  attainder  (b). 

It  should  seem  that  a  trust  of  freeholds  is  forfeitable 
for  high  treason,  since  the  statutes  of  27  H.  8.  c.  10,  and  33 
H.  8.  c  20  (c) ;  but  not  for  felony  (d).  Nor  is  the  trust  of  a 
term  attendant  on  the  inheritance  forfeitable  for  felony  (^). 
The  lord,  however,  is  intitled  to  a  term  attendant  on  an  es- 
cheated inheritance  (y ). 

A  right  of  action  cannot  escheat  {g),  but  a  right  of  entry 
may,  that  is,  the  lord  I  conceive  may  enter  by  virtue  of  the 
right,  but  cannot  have  a  writ  of  escheat  {h). 

If  a  trustee  of  freehold  land  die  without  an  heir,  the  lord 
will  be  intitled  at  law  by  escheat  (i),  and,  according  to  the 
more  general  opinion,  without  being  subject  to  the  trust  in 


ooqxxration  is  equally  within  the 
nile.  There  are  authorities^  how- 
evcTj  against  a  donor,  and  favourable 
to  the  lord  by  escheat.  Johnson  v. 
Norway,  Winch  37-  S.  C.  (Johnson 
V.  Morris)  Mich.  20.  Jac.  C.  B.  Hal. 
MSS.  cites  21  £.  4. 1.  21  H.  7.  9. 
Southwell  T.  Wade,  Poph.  91.  S.  C. 
1  Roll.  Abr.  816  A.  Fide  also  n.  2. 
Co.  Lit.  13  b. 

(a)  fir.  Eschete,  pi.  9,  cites  24  E. 
3.  72.  lb.  Corodies,  pi.  5,  cites  S.  C. 
&  24  E.  3.  33. 

(b)  Br.  Chart,  de  terre,  pi.  59. 

(c)  1  Hal.  H.  P.  C.  248.  Alt. 
Gen.  V.  Sands,  3  Ch.  Rep.  34.  S.  C. 
Nds.  Ch.  Rep.  131.  S.  C  Hardr. 
495.  But  it  was  not  forfeitable  at 
ooounon  law*  Ford  4*  Sheldon's  case, 
12  Co.  2.  Marquis  of  Winchester's 
case,  3  Co.  3.  a. 

(d)  AtU  Gen,  v.  Sands,  sup. 

(f)  lb.  But  a  chattel  real,  not 
attendant  on  the  inheritance,  is  for- 
feitable to  the  King  for  felony,  by  his 

VOL.  II. 


prerogative.  Rex  v.  Exors.  of  Sir  John 
Daccombe,  Cro.  Jac.  513.  Att.  Gen, 
V.  Sands,  sup. 

(^f)  Thruxtonv.Att.  Gen.  1  Vem. 
340. 

(g)  Br.  Eschete  pi.  26.  Argo. 
Godb.  310.  Marquis  of  Winchester's 
case,  3  Co.  2  b.  And  see  10  Co.  48.  a. 

(h)  6  H.  7.  9.  Br.  Eschete  pi.  16. 
lb.  pi.  26,  cites  32  H.  6.  27.  Godb. 
309,  argo.  A  right  of  entry  is  for- 
feited to  the  King  by  attainder  of 
high  treason,  but  a  right  of  action  is 
not  forfeited  for  treason,  either  at 
common  law,  or  by  the  stat.  33  H.  8. 
Consid.  on  the  law  of  forfeit,  for  high 
tr.  p.  82.  And  see  Dowtie's  case,  3 
Co.  10.  b.  Fide  also  reference  to 
3d  and  4th  W.  4,  c.  27^  abolishing 
the  writ  of  escheat,  &c.,  ante,  p.  753, 
n.  (a).  Post  p.  765,  n.  (e). 

(i)  Jenk.  190,  ca.  92.  lb.  245.  ca. 
30.  Eales  v.  England,  Ch.  Pr.  200-2. 
Burgess  v.  Wheaie,  1  Sir  W.  Bl.  141. 
See  this  case,  Eden's  Ca.  Ch.  177. 
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equity  («)•  If  however,  a  cestuy  que  trust  of  freehold  land 
die  without  an  heir,  or  is  attainted  of  felony,  there  is  no  escheat 
or  forfeiture,  for  a  use  was  not  forfeited  for  treason  or  felony  at 
common  law,  but  the  trustee  shall  hold  the  land  discharged  of 
the  trust  (J). 

But  in  copyhold  cases,  where  the  lord  is  privy  to  the  crea- 
tion of  the  trust,  a  very  powerful  argument  suggests  itself  for 
the  interposition  of  equity  in  favour  of  the  cestuy  que  trust  in 
the  former  instance,  and  of  the  lord  in  the  latter  (c). 

A  devise  by  a  person,  who  afterwards  dies  without  an  heir, 
will  prevent  an  escheat  (rf) ;  and  a  power  given  to  executors  to 


{a)  Burgess  v.  Wheate,  ubi  sup. 
Harg.  Juris.  Exer.  vol.  1. 390.  And  see 
^enk.  190.  ca.  92,  where  it  is  stated 
that  the  King  or  lord  bj  escheat  can- 
not be  seised  to  any  use  or  trust,  for 
they  are  in  the  post  and  paramount 
the  confidence.  lb.  245,  ca.  30.  Ante 
p.  758  n.  (e).  But  there  is  now  no  dis- 
tinction between  thoae  in  the  per  and 
post,  as  to  relief  in  equity,  except  in 
the  case  of  dower,  founded  not  upon 
reason  but  practice.  1  Sir  W.  Bl. 
155,  162.  Vide  also  Nels.  Ch.  Rep. 
107>  in  Stephens  v.  Baily.  But  see  con^ 
trit,  Eales  v.  England^  ubi«up.  Vide 
also  Cart.  6?.  And  it  has  been  held 
that  a  mortgagor  may  redeem  after  a 
forfeiture  by  one  claiming  under  the 
mortgagee.  PawUil  v.  Alt,  Gen. 
Hardr.  469. 

See  an  extract  in  the  appendix 
from  the  stat.  39  &  40  Geo.  3.  c.  88. 
authorising  the  King  to  direct  the 
execution  of  any  trust  of  lands  which 
escheat,  and  to  make  grants  of  es- 
cheated lands,  for  the  purpose  of  re- 
storing the  same  to  the  family  of  the 
person  whose  estate  the  same  had 
been;  which  act  recites  that  lands. 
See,  might  become  vested  in  the  crown 
by.  escheat,  which  in  the  hands  of  a 


subject  would  be  chargeable  with  cet" 
tain  trusts. 

(6)  See  Jenk.  as  in  the  last  two 
notes.  Sir  G.  Sands'  case.  Hardr. 
494.  S.  C.  1  Sid.  403.  S.  C.  2  Freem. 
129.  S.  C.  Nels.  Ch.  Rep.  131.  S.C. 
3  Ch.  R.  33.  Br.  feoffments  to  uses 
pi.  34,  cites  5  E.  4.  7-  Cary  14, 15. 
Marquis  of  Winchester's  case,  ubi  sup. 
Hargr.  Juris.  Exer.  vol.  1.  p.  SB?? 
&c.  And  see  1  Sir  W.  Bl.  184,  in 
Burgess  &  Wheate,  as  to  an  equity 
of  redemption.  Vide  also  MiddleUm 
V.  Spicer,  1  Bro.  C.  C.  202-3;  and 
Mr.  Hargrave's  note  thereon  in  1  vol* 
Juris.  Exer.  p.  393. 

As  to  forfeiture  for  high  treason  by 
cestuy  que  trust  of  freeholds  since  33 
H.  8,  see  ante,  p.  761. 

(c)  But  see  3  Ves.  Jun.  752.  1 
Stra.  454.  Vide  as  to  an  equitable 
escheat  of  copyholds,  ante,  pt.  1.  p. 
482,  et  seq.  And  see  the  recent  case 
of  Weaver  v.  Maule,  2  Russ.  and 
Myl.  97. 

(d)  I  RoU.  Rep.  214,  cites  48  E. 
3.  3.  And  an  escheat  is  prevented, 
even  by  the  title  of  a  moiety  of  an 
heir.  2  P.  W.  614,  in  Eastwood  & 
Vinke, 

But  the  King,  by  his  prerogative. 
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sell  the  land^  i^ill  bind  it  in  the  hands  of  the  King  by 
escheat  (a). 

But  the  lord  may  enter  for  an  escheat  upon  the  death  of  a 
disseisee  without  heir(A)^  unless  the  disseisor  should  have 
aKened  by  feoffment^  for  then  the  lord  would  have  a  tenant  by 
title  (c) :  it  follows  that  a  disseisee  may  enter  on  the  lord  by 
escheat,  unless  there  has  been  a  descent  of  the  land^  either  from 
the  Iord»  or  from  the  disseisor  (^d) ;  and  the  law  is  the  same 
upon  an  ordinary  alienation  by  a  disseisor^  and  the  death  of  the 
alienee  without  issue  (e). 

The  lord  after  recovery  by  writ  of  escheat^  cannot  avoid  a 
term  of  years  created  by  a  tenant,  who  subsequently  to  the 
lease  dies  without  an  heir^  or  is  attainted  of  felony,  but  will  take 
charged  with  the  term  (/). 

And  any  avoidable  estate,  as  a  feoffment  by  an  infant  or  per- 
son non  compos  mentis  shall  bind  the  lord  by  escheat  (g).  So 
also  a  lease  by  husband  seised  in  right  of  his  wife,  made  with- 
out the  concurrence  of  the  wife  {h).     So  again  as  to  an  alien- 


would  be  intitled  to  a  sum  charged 
by  tbe  testator  for  the  benefit  of  a 
charity^  supposing  the  testator  to  die 
without  an  heir,  and  without  any 
next  of  kin.  Henchman  v*  Att.  Gen, 
2  Sim.  &  Stu.  498. 

(a)  Manning  v.  Andrews,  1  Leo. 
260.  And  see  10  Mod.  361-2,  citing 
«  E.  3. 16. 

{h)  fir.  Ent.  Cong.  pi.  63,  cites 
27  Ass.  32. 

(c)  Co.  Lit.  268.  b.  [Or  grants 
and  renders  the  land  by  fine,  Fitz. 
Ent.  Cong.  pi.  38;  but  this  I  appre- 
hend, presupposes  a  bar  by  non- 
daim.^ 

(flO  Br.  Ent.  Cong.  pi.  92.  And 
m  10  Mod.  362,  argo.  And  if  the 
lord  would  plead  a  release  made  by 


the  disseisee  to  the  disseisor,  he  must 
show  it.  10  Co.  93.  in  Dr.  Leifjield's 
case. 

(e)  Co.  Lit.  240.  a. 

(/)  Per  Coke,  8  Co.  45,  in  Whit- 
tinghawLS  case.  Br.  Extinguishment, 
pi.  23.  cites  3  Ass.  1.  lb.  Prerog.  pi. 
120,  cites  11  H.  6.  ^.  Needham  ^ 
Poole,  Dy.  115  b.  marg. 

(g)  7  Co.  7  b,  in  th«  Earl  of  Bed^ 
ford's  case.  1  Roll.  Rep.  402.  8  Co. 
42.  b.  44  a,  in  Whiitingham's  case, 
(sup.)  4  Co.  125,  in  Beverley's  case. 
But  if  an  infant  make  livery  by  at- 
torney, the  feoffment  is  not  voidable, 
but  ipso  facto  void.  Beverlet/s  case, 
and  Whiitingham's  case,  sup. 

(A)  Per  Coke,  Ch.  J.  1  Roll.  Rep. 
402. 
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ation  by  the  husband  by  fine^  ^here  the  wife  afterwards  dies 
without  an  heir  («)• 

And  I  apprehend  that  an  escheat  of  freehold  lands  will  not 
alter  the  course  of  descent,  where  the  law  takes  notice  of  a  pecu- 
liar custom,  as  in  gavelkind,  and  borough  english  tenure  (d), 
even  if  the  escheat  were  to  the  King,  and  the  lands  were 
afterwards  regranted  by  him,  reserving  other  services  (c). 

The  reader  is  here  reminded  that  though  gavelkind  lands 
are  forfeited  for  high  treason,  yet  they  do  not  escheat  for 
felony,  nor  is  the  King  intitled  to  a  year  and  day  waste  (d)  : 


(a)  Per  H(^arl,  Ch.  J.  Hob.  261 . 
But  it  should  seem  that  the  lord  is 
not  bound  by  every  estoppel,  for  if  a 
person  were  to  take  a  lease  by  inden- 
ture of  his  own  lands,  though  bind- 
ing upon  him>  the  lord  would  not  be 
bound  by  it^  in  case  of  an  escheat.  1 
Leo.  158,  ca.  224. 

(6)  Custum.  of  Kent,  cited  Rob. 
Gav.  by  Wils.  85.  Somn.  144-9.  14 
H.4.  9  b.  IIH.  7.  25  b.  Br.  Cus- 
torn  19;  Extinguish m.  14,  cites  14 
H.  4.  2, 3.  But  see  cantr^  per  Wind' 
ham,  J.  1  Keb.  505.  Gouldsb.  106. 
Lamb,  594  Dub. 

N.  B.  Escheat  is  not  a  title  by 
descent, — strictly  speaking,  indeed, 
it  is  a  title  neither  by  purchase  nor 
descent.  Co.  Lit.  186.  n.  2.  Lord 
Coke  calls  it  a  casual  profit.  Co.  Lit. 
92  b.  Bracton,  1.  2.  f.  23,  considers 
it  as  a  species  of  reversion. 

(c)  2  Bac.  Abr.  243.  (G.)  Lamb. 
Peramb.  591-3.  Dal.  23.  3  Keb. 
216.  1  Sid.  138.  2  Sid.  83.  And  see 
Doe  d.  Lushinglon  v.  the  Bishop  of 
Landaff  &  others,  2  N.  R.  508. 
Nor  would  the  customary  descent  be 
altered  on  an  escheat  of  copyhold 


lands,  which  were  afterwards  re- 
granted  by  the  lord  to  hold  by  copy ; 
but  if  copyholds  which  escheat  are 
not  re-granted,  they  merge  in  the 
freehold,  or  rather  the  copyhold  in- 
terest is  extinguished,  the  two  te- 
nures being  incompatible.  Ante  pt. 
1,  pp.  19,  120,  647. 

See  8  H.  6.  c.  16,  and  18  H.  6.  c. 
6,  preventing  grants  of  land  seised 
into  the  King's  hands  before  escheat- 
ors,  unless  the  King's  title  be  found, 
and  until  a  month  after  the  return 
of  the  inquest  in  the  Chancery  or 
Exchequer,  except  to  the  party 
grieved,  and  who  tenders  his  traverse, 
and  which  are  held  to  extend  to  an 
escheat  where  no  immediate  tenure  of 
the  crown  is  found.  Doe  &  Redfem, 
12  East.  109.  In  this  case  it  was 
also  held,  that  the  8th  s.  of  2  &  3 
Ed.  6.  c.  8,  avoids  an  inquisition  not 
finding  the  tenure,  equally  with  one 
alleging  total  ignorance.  Semble,  that 
the  King's  right  shall  not  be  pre- 
sumed against  a  mesne  tenure,  with- 
out office  found.  lb, 

(d)  Ante,  p.  759.  And  see  Lamb. 
634.    Consid.  on  the  law  of  forfeit. 
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But  this  is  only  where  the  party  submits  to  the  judgment  of 
the  law,  and  does  not  hold  in  the  case  of  outlawry  for 
felony  (a). 

If  an  alien  purchase  lands  and  die,  the  law  casts  the  inherit- 
ance on  the  K.ing,  who  upon  office  found  shall  have  them ;  and 
if  an  alien  liave  issue  a  son  and  be  made  denizen,  and  shall  after- 
wards have  another  son,  and  purchase  lands  and  die,  the  lands 
vrill  not  escheat,  but  shall  go  to  the  youngest  son(^).     If, 
however,  an  alien  be  made  denizen,  and  shall  purchase  lands 
and  die  without  issue,  the  lands  will  escheat  to  the  lord  (c). 

In  enforcing  the  lord's  right  by  escheat,  it  is  to  be  recollected, 
that  when  lands  are  held  by  distinct  services,  there  must  be 
distinct  writs  of  escheat  (d). 

It  is  also  proper  to  notice,  that  by  particular  acts,  the  lord 
may  be  barred  of  his  writ  of  escheat,  as  by  a  fine  conte  ceo 
levied  with  proclamations  in  the  court  of  Common  Pleas  (e)  ; 
or  by  acceptance  of  fealty,  or  avowing  for  rent  in  a  court  of 
record,  or  accepting  rent  from  the  feoffee  or  heir  of  a  dis- 
seisor (y^ ;  but  the  acceptance  of  rent  from  the  disseisor  him- 
self would  be  no  bar  to  the  lord  by  escheat  (g) ;  nor  perhaps 
from  the  feoffee  or  heir,  if  received  in  ignorance  of  the  feoff- 
ment or  descent ;  the  acceptance  of  rent  being  an  act  of  an 
ambiguous  nature  (A). 

for  higb  treason,  p.  61-2.   Rob.  Gav.  the  party  himself,  and  by  the  first 

by  Wils.  p.  288-9.  sect.,  or  explanatory  clause,  it  is  de- 

(a)  Rob.  Gav.  by  Wils.  p.  290.  clared  that  the  person  through  whom 

(&)  Br.  Eschete,  pi.  28.  another  person  is  said  to  claim  shall 

(c)  Co.  Lit.  2  b.  mean  '  any  person  who  was  intitled  to 

(d)  Br.  Eschete,  pi.  13,  cites  21  an  estate  or  interest  to  which  the 
H.  7-  39.  Y^^^  reference  to  3d  and  person  so  claiming,  or  some  person 
4th  W.  4,  c.  27>  abolishing  the  writ  through  whom  he  claims,  became  in- 
of  escheat,  &c.,  ante,  p.  7^3,  n.  (a),  titled  as  lord  by  escheat.' 

(f)  A  right  of  entry  or  action  to  (y*)  Co.  Lit.  268.  a  &  b.  Br.  Es- 

recover  land  is  limited  by  the  act  of  chete.  pi.  18,  cites  7  E.  6. 2  BuLst.  153. 

3d  k  4th  W.  4.  c.  27,  to  twenty  (g)  See  Co.  Lit.  and  Br.  Abr.  as 

years  next  after  the  time  at  which  in  the  last  note, 

the  right  shall  have  first  accrued  to  (h)  Doe  &  Hellier,  3  T.  R.  171. 

some  person  through  whom  the  party  Ante,  pt.  1 .  pp.  549,  550. 
claims,  or  shall  have  &r8t  accrued  to 


766 


OF   THE   JURISDICTION 


([part  III. 


Felo  D£  se. — It  frequently  happens  that  the  lord  of  a  manor 
is  intitled  by  grant  from  the  crown  to  the  goods  and  chattels 
of  every  person  convicted  difelo  de  se  (ja)  within  the  particular 
manor,  which  naturally  suggests  the  propriety  of  treating 
briefly  of  this  subject,  under  the  head  of  the  present  section* 

A  person  who,  in  possession  of  the  powers  of  reasoning,  lays 
violent  hands  on  himself,  and  is  wilfully  (A)  the  occasion  of  his 
own  death,  is  termed  a  felo  de  se,  but  in  common  parlance  it 
is  considered  as  a  perfectly  distinct  offence  from  the  murder  of 
another  (c),  and  from  other  felonies;  so  much  so  that  a 
grant  of  bona  et  cataUa  fehnum,  would  not  pass  the  goods 
and  chattels  of  Vifeh  de  se  (d). 

But  no  person  under  the  age  of  discretion,  or  being  non 


(a)  It  is  almost  needless  to  notice 
that  the  goods  and  chattels  of  the 
offender  are  totally  forfeited  by  con- 
viction of  felony  in  general^  and  on 
conviction  of  high  treason  or  mispri- 
sion of  treason,  petit  treason,  man- 
slaughter, and  even  of  excusable  ho- 
micide, of  petit  larceny,  and  by  out- 
lawry of  treason  or  felony,  standing 
mute  when  arraigned  of  felony,  &c. 
&c. 

{b)  It  is  said  too,  that  he  who  in 
maliciously  attempting  to  kill  an- 
other, happens  to  kill  himself,  is  a 
Jelo  de  se,  being  the  only  agent.  1 
Hawk.  P.  C.  c.  27.  s.  4.  3  Inst.  54. 
3  Bac  Abr.  142  (A).  4  Bl.  Com. 
389. 

(c)  Stam.  P.  C.  183,  &c. 

{d)  The  King  v.  Suiton,  1  Saund. 
273.  S.  C.  1  Sid.  420.  S.  C.  2  Keb. 
526,  533.  And  see  the  pleadings  in 
6.  C.  Lex  Man.  App.  pi.  20.  Vide 
^so  1  Vent.  32.  4  Leo.  6.  ca.  28. 

So  9  grant  of  goods  and  chattels  of 


felons,  or  felons  of  themselves,  will 
not  intitle  the  grantee  to  the  debts 
due  to  such  felons.  The  King  v. 
Sutton,  sup.  And  see  Ford  &  Shel* 
don's  case,  12  Co.  1  b.  2  a.  The 
Mayor  of  Southampton  v.  Richards, 
1  Sid.  142.    Per  Shute,  Ow,  155. 

1  Leo.  202.  Lord  Northampton  v. 
Lord  St,  John,  2  Leo.  56.  1  Vent. 
32.  But  in  2  Roll.  Abr.  195  (E).  pi. 
1,  it  is  held,  that  if  the  King  grant 
certain  liberties,  and  (among  other 
things)  grant  omnia  bona  et  catalla 

Jelonum  de  se,  within  such  a  place, 
it  shall  pass  obligations,  specialties, 
and  debts  due  to  the  felon;  for 
though  in  other  cases  a  grant  of 
omnia  bona  et  catalla  by  the  King, 
will  not  pass  specialties  and  debts, 
yet  in  the  grant  of  a  liberty  it  will; 
see  also  Com.  Dig.  Waife  (C).  So 
by  a  grant  of  goods  and  chattels  of 
felons  of  themselves^  the  grantee 
shall  have  such  felon's  ready  money, 

2  Sho.  133,  Anon. 
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can^pos  mentis  (a\  can  be  Jelo  de  se^  even  though,  in  the 
latter  case,  the  person  becomes  of  sound  mind  before  he 
dies  (h). 

Neither  is  a  person  who  designs  to  commit  suicide  deemed 
^felo  de  se,  unless  he  die  within  a  year  and  a  day  after  the 
act  (c), 

A  Jelo  de  se  forfeits  all  chattels,  real  as  well  as  personal, 
belonging  to  him  at  and  after  the  time  of  committing  the  act, 
or  of  which  he  may  be  possessed  jointly  with  or  in  right  of  his 
ynfe(d).  And  the  inquisition  having  relation  to  the  act  of 
suicide,  all  intermediate  alienations  are  avoided  (e). 

But  the  act  of  suicide  does  not  work  a  corruption  of  blood, 
so  that  the  lands  of  inheritance  of  a  Jelo  de  se  are  not  for- 
feited, nor  is  his  wife  barred  of  her  dower  (^ ). 

The  forfeiture  of  the  goods  and  chattels  of  a  Jelo  de  se  is 


(a)  It  has  been  thoaght  that  a 
person  who  kills  himself  must  be  non 
compos  mentis,  on  the  supposition 
that  no  man  in  his  senses  could  do  a 
thing  so  repugnant  to  nature  and 
reason^  3  Mod.  100 ;  but  in  Hawk. 
PI.  C.  c.  27-  s.  3^  this  notion  is  justly 
exploded.  And  see  4  Bl.  Com.  189. 

(6)  Plow.  Com.  260.  Fitz.  Abr. 
tit. '  Coron.'  pi.  412,  244,  cites  8  E. 
2.  22  E.  3.  3  Inst.  54. 

(c)  3  Inst.  54. 

(</)  Plow.  Com.  260,  in  Hales  v. 
PeiU.  3  Inst.  55.  1  Hale,  H.  P.  C. 
413.  It  has  been  said  that  ckoses  in 
action  to  which  a  fdo  de  se  is  jointly 
intitled  with  another,  are  wholly  for- 
£eited,  with  the  exception  of  the  case 
of  two  joint  merchants ;  contrh,  as 
to  joint  personal  chattels  in  posseS" 
sion.  8  £.  4.  4.  Plow.  Com.  259.  b. 
3  Inst.  65.     Sir  T.  Raym.  7.    But 


again  it  has  been  said,  that  he  shall 
forfeit  a  moiety  only  of  such  joint 
chattels  as  may  be  severed,  and  no- 
thing as  executor  or  administrator. 
Hawk.  P.  C.  c  27-  s.  7.  3  Bac 
Abr.  143  (C). 

Equity  will  relieve  against  a  for- 
feiture of  a  chattel  by  a  trustee. 
King  V.  Cooper,  Hardr.  176;  even 
against  the  King,  upon  the  stat.  of 
33  H.  8.  c.  39 ;  but  the  application 
should  be  to  the  Court  of  Exchequer, 
as  a  court  of  revenue.  lb.  176,  469. 
1  Vern.  439.  2  Atk.  223. 

(e)  Plow.  Com.  260.  5  Co.  110. 

(/)  Plow.  Com.  261.  3  Inst.  55. 
Britt.  c.  7.  1  Hawk.  P.  C.  c.  27-  s. 
8.  Hale,  H.  P.  C.  413.  Corruption 
of  blood  is  taken  away  by  54  Geo. 
3.  c.  145,  in  all  cases  except  treason 
and  murder,  ante,  p.  758,  n.  (a). 
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to  the  King  (a),  or  his  lawful 

(a)  Where  the  forfeiture  belongs 
to  the  crown  it  is  now  usual  for  the 
King  to  make  a  warrant  under  his 
sign  manualj  on  a  memorial  being 
presented  by  a  creditor  of  the  de- 
ceased^ authorising  the  Ecclesiastical 
Court  to  grant  letters  of  administra- 
tion to  the  memorialist ;  and  the  ad- 
ministrator would  be  answerable  for 
the  debts  of  the  deceased,  and  could 
not  dispute  the  validity  of  the  ad- 
ministration, against  his  own  act. 
Megii  V.  Johiison,  Dougl.  542.  Serjt. 
Williams'  ed.  of  Saund.  1  vol.  272, 
a.  n.  1. 

(b)  Ante,  p.  766,  n.  (d).  Whether 
a  grant  from  the  crown  of  the  chat- 
tels of  all  felons  of  themselves  will 
pass  the  chattels  of  a  Jclo  de  se, 
claimed  under  a  franchise  forfeited 
bj  attainder  of  treason  after  such 
grant,  see  the  Bishop  of  Chester  v. 
Webb,  Dy.  107  b. 

By  the  stat.  of  4  &  5  W.  &  M.  c. 
22,  it  is  enacted,  that  no  corporation, 
lord  or  lords  of  manors,  or  other  per- 
son or  persons,  having  grants  by 
charter,  or  other  good  conveyances, 
who  have  inroUed,  and  had  the  same 
allowed  in  and  by  the  court  of  B.  R., 
shall  be  compelled  to  plead  the  same 
to  any  inquisition  returned  by  any 
coroner;  and  that  if  there  be  any 
corporations,  lords  of  manors,  or 
other  persons,  who  have  such  charters, 
or  grants  from  the  crown,  for  felons' 
goods,  deodands,  and  other  forfeitures, 
such  corporations,  &c.  shall  not  be 
compelled  to  inrol  their  whole  chart- 
ers and  grants,  but  bring  in  the  same 
to  the  clerk  of  the  crown  of  the  said 
court,  who  shall  inrol  so  much  there- 


grantee  (b),  and  they  cannot  be 

of  as  may  express  and  set  forth  the 
grants  of  such  felons'  goods,  deo- 
dands, and  forfeitures,  and  no  more ; 
and  from  and  after  such  inrolment, 
no  corporation,  &c.  or  other  persons, 
grantees  of  such  goods  or  forfeitures, 
shall  be  compelled  to  plead  the  same 
in  the  said  court,  to  any  inquisition 
thereafter  filed  therein,  touching  any 
goods  found  thereby:  and  the  act 
inflicts  a  penalty  upon  any  clerk  of 
the  crown  who  shall  issue  out  any 
process  against  any  grantees  of  such 
felons'  goods,  deodands,  and  other 
forfeitures,  after  such  inrolment  or 
entry.  See  Lex.  Man.  p.  74.  Vide 
also  the  following  note  in  Serjt. 
Williams'  ed.  of  Saund.  Rep.  p.  272. 
"  Since  the  passing  of  this  act,  [^4  & 
''  5W.&  M.  c.  22.  sup.]  the  coro- 
**  ners  have  discontinued  returning 
"  their  inquisitions  into  the  K.  B. 
"  If  a  man  be  found  Jelo  de  se  by 
"  the  coroner's  inquisition,  the  jury 
ought  also  to  find  whether  he  had 
any  goods  and  chattels  at  the  time 
he  committed  the  felony,  or  not; 
^'  and  if  he  had  any,  to  specify  the 
same  in  an  inventory  annexed  to 
the  inquisition;  the  form  may  be 
seen  in  the  books  of  practice  of  the 
"  crown.  Crown  Circ.  Assist.  90,  &c- 
The  goods  may  then  be  seized  for 
the  use  of  the  King  or  his  grantee ; 
and  if  trespasses  be  brought  against 
the  grantee  for  such  seizure,  he 
must  in  his  justification  set  out 
the  grant  of  goods  of  felons  of 
**  themselves,  and  the  inquisition  be- 
fore the  coroner  finding  the  deceased 
to  be  such  a  felon,  by  which  he 
forfeited  his  goods,  and  that  those 
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daimed  by  prescription,  as  in  the  case  of  estrays,  waifs,  wreck, 
&c.  (o). 

It  would  seem  that  such  goods  are  not  liable  in  the  hands 
of  the  King,  to  the  debts  of  the  felo  de  se,  nor  indeed  in 
the  hands  of  the  grantee,  except  to  satisfy  debts  due  to  the 
crown  (li). 

Nor  are  the  goods  and  chattels  forfeited  until  it  be  found  by 
the  coroner's  inquisition,  (upon  the  oath  of  twelve  men,)  that 
the  party  isfeh  de  se  (c) ;  which  finding  must  be  super  visum 
corporis  (d). 

The  coroner,  who  is  a  judicial  officer  (e),  must  be  present  at 
the  view  of  the  body,  or  the  inquisition  will  be  void  (y)  ;  and 
he  is  at  such  view  to  administer  the  oath  to  the  jury,  super 
visum  corporis.  Doubts  have  been  entertained  whether  a 
coroner  can  act  by  deputy  (jg) ;  and  as  it  has  been  a  common 
practice  to  appoint  more  than  one  coroner  in  a  county,  there 
would  seem  to  be  some  grounds  for  this  doubt  (K). 

in  question  were  his.     If  the  coro-     coroner  to  summon  the  jury^  so  that 


€S 


U 


ner's  inquisition  omit  finding  the 
**  goods  of  the  Jelo  de  se,  that,  it 
''  seems^  may  be  supplied  by  a  writ 
"  of  melius  inquirendum  directed  to 
"  the  sheriff,  1  H.  H.  P.  C.  415." 

(a)  Foxle^s  case,  5  Co.  109  b. 
Co.  Lit.  114  b. 

(6)  4  Leo.  6.  ca.  28. 

(c)  Plow.  Com.  260.  Eex  v. 
Ward,  1  Sid.  150.  S.  C.  1  Keb.  548, 
fiut  see  S.  C.  1  Lev.  8,  in  which  it 
is  said  that  the  goods  were  held  to 
be  forfeited  to  the  King,  by  the  act 
itself,  before  inquisition;  but  this 
seems  to  be  a  mistake,  yide  n.  1.  to 
1  Saund.  362. 

(iQ  3  Inst.  55.  4  Inst.  271.  1 
Hale  H.  P.  C.  414,  415.  1  Hawk. 
P.  C.  c  27.  s.  11, 12. 

(e)  But  as  no  other  officer  is  re- 
cognised by  the  law  in  an  inquisition 
of  this  natiu'e,  it  is  the  du^  of  the 


he  acts  also  in  a  ministerial  character. 
Vide  also  4  Inst.  271. 

(/)  1  Hawk.  P.  C.  c.  27.  s.  11, 
12.  2  lb.  c  9.  s.  23-4.  2  Hale,  H. 
P.  C.  58.  See  the  act  of  4  Ed.  1.  st. 
2.  Vide  also  "Rex  v.  Ferrand,  (the 
Oldham  case,)  3  Bam.  &  Aid.  260; 
1  Chitty  K.  B.  745 ;  in  which  the 
court  of  B.  R.  refused  to  grant  a 
mandamus  to  compel  the  coroner  to 
proceed  in  the  inquiry  of  the  cause 
of  death,  the  whole  proceeding  being 
illegal  and  extra-judicial;  for  the 
jury  had  first  seen  the  body,  and 
were  then  sworn  by  the  coroner's 
clerk,  and  subsequently  were  sworn 
by  the  coroner,  but  not  super  visum 
corporis, 

(g)  Rex  V.  Ferrand,  sup.  And 
see  Crompt.  Just.  227.  2  Hale  H. 
P.  C.  58. 

(A)  But  see  ex  parte  Parnell,  I 
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If  the  body  cannot  be  found,  the  coroner  has  no  jurisdiction, 
but  a  presentment  may  be  made,  as  well  in  that  case,  as  upon 
the  coroner's  omission,  either  before  the  justices  of  oyer  and 
terminer,  or  before  the  justices  of  the  peace,  who  have  power 
by  their  commission  to  inquire  of  all  felonies ;  or  the  present- 
ment may  be  in  the  King's  Bench,  if  the  offence  be  committed 
in  the  county  where  that  court  sits  (a)* 

It  was  formerly  supposed  that  the  executors  or  administrators 
of  the  deceased,  could  not  traverse  the  coroner's  inquisition  (b), 
though  they  should  have  a  traverse  to  an  inquisition  by  justices 
of  the  peace  for  the  county  (c)  :  but  it  should  seem  to  be  fully 
settled  that  the  coroner's  inquisition  may  be  removed  by  the 
executors  or  administrators  of  the  deceased  into  the  K*  B.  by 
certiorari,  and  there  traversed  (</)• 

No  traverse,  however,  can  be  taken  to  an  inquisition  not  find* 
ing  the  party  /elo  de  se,  asiS  the  inquisition  find  that  he  was 
non  compos  mentis  (e) : — yet,  if  it  should  appear  that  the  find* 

Jac.  &  Walk.  451,  where  a  coroner     Page's  case  in  the  Exch.  P,  45  E.  3. 


had  acted  by  deputy  for  twelve 
months^  and  no  notice  was  taken  by 
the  coart  of  its  illegality ;  and  see  3 
Bam.  &  Aid.  264^  in  Rex  v.  Ferrand. 

(a)  Foxley's  case>  ubi  sup.  Static 
lack's  case,  1  Vent.  ]82. 1  H.  H.  P.  C. 
414.  2  lb.  589.  1  Hawk.  P.  C.  c.  27- 
8.  12.  3  Inst.  55.  But  the  Grand 
Jury  hare  no  power  to  find  such  an 
inquisition,  under  a  general  charge 
from  the  judge  of  assize.  Rex  y.  KU- 
linghall,  1  Burr.  17* 

(b)  3  Inst.  55,  cites  Stanf.  PI.  Cor. 
183.  d.  And  see  Br.  Coron.  pi.  151. 
lb.  Travers  per  sans  ceo,  pi.  229, 
citing  8  E.  4.  4. 3. 

(c)  3  Inst.  55. 

((f)  1  Hawk.  P.  C.  c.  27.  s.  12.  2. 
lb.  c.  9.  8.  52.  Lord  Hale  also  was 
of  opinion  that  the  inquisition  was 
traversable.  Hal.  H.  P.  C.  416,  417, 
cites  Barclay's  case,  B.  R.  1658;  and 


And  see  Rex  y.  Slorke,  3  Keb.  8D0> 
citing  RowelTs  ^or  qj.  Aldenham's'] 
case.  Ripleif's  case,  T.  Jones,  198. 
S.  C.  Skin.  45.  The  Queen  y.  Clerk, 
Salk.  377.  S.  C.  7  Mod.  16.  2  Lev. 
141,  in  the  King  y.  Packer.  The 
King  v.  Aldenham  (or  Alderman),  lb. 
152. 3  Keb.  564-6, 604.  The  King  v. 
Stanlake{or  Stanlack),  2  Keb.  859.  S. 
C.  1  Vent.  181.  Vide  also  1  Vent. 
239,  278. 

(e)  Rex  y.  Starke,  sup*  And  see 
Anon.  1  Vent.  239.  1  Saund.  Rep. 
363.  n.  1.  by  Serjt.  Williams.  But 
see  Br.  Coron,  pL  151. 

Although  a  coroner  returns  the  in- 
quisition to  B«  R.  finding  the.  deceas- 
ed nan  compas,  yet  he  is  not  obliged 
to  return  the  depositions^  unless  some- 
thing should  be  depending  before  the 
court  to  render  it  necessary,  2.  Str. 
1073. 
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ing  in  such  a  case,  were  obtained  by  any  indirect  proceedings  of 
-  the  coroner^  the  court  of  B.  R.  would  grant  a  melius  inqturen- 
dmn  directed  to  the  sheriff  or  to  special  commissioners,  who  are 
to  proceed  on  the  testimony  of  witnesses,  but  not  super  visum 
corporis  (a) :  It  is,  however,  the  practice  not  to  grant  a  meUus 
inquirendum  when  the  inquisition  is  traversable  {b),  nor  unless 
a  manifest  misbehaviour  in  the  coroner  is  established  by 
affidavit  (c). 

It  appears  that  if  the  goods  of  a  Jelo  de  se  are  in  the  posses- 
sion of  any  person  who  refuses  to  deliver  them  up,  the  King 
may  prefer  an  information  in  the  Exchequer,  in  the  nature  of 
trover  and  conversion ;  and  that  in  case  of  debts  being  due  to 
the  deceased,  the  King  may  either  proceed  by  information  in 
B.  R.y  as  in  the  case  of  the  Kif^  y.  Sutton  (d),  or  in  the  Ex- 
chequer^ by  his  Attorney-general,  and  that  the  latter  is  the  most 
usual  practice  (e). 


See  farther  as  to  the  duty  of  a  coro- 
Der,  4  Inst.  2?! ;  2  Hawk.  P.  C.  c. 
9;  2  HaL  H.P.C.c.  8;  the  stats.  4 
Ed.  ].  St.  2,  and  25  Geo.  2.  c.  29, 
furnishing  additional  powers  for  the 
removal  of  coroners  in  cases  of  extor- 
tion^ neglect  of  duty  or  misdemeanor; 
ex  parte  Pamell,  ubi  sup. ;  7  T.  R. 
52 ;  and  2  Barn.  &  Aid.  203. 

A  coroner  has  been  committed  for 
fidsely    returning  an   inquisition  of 
fdo  de  se,  the  party  being  lunatic. 
Rex  V-  Wakejield,  1  Str.  69. 

(fl)  2  Hawk.  P,  C.  c.  9.  s.  53.  Rex 
V.  Bunney,  1  Salk.  190.  S-  C.  3  Mod. 
238,  Rex  V.  Helkersal,  3  Mod.  80. 
And  see  Cro.  Eliz.  371.  And  the 
omission  to  find  the  goods  of  thejeh 
de  se,  may  be  supplied  by  a  writ  of  »»€- 
Uus  inquirendum.  Hale  H.  P.  C.  415. 
2  Keb.  859^  in  Stanlake^scsLse.  And  see 
8.  C.  1  Mod.  82.  Ante  p.  768  n.  (b). 

(6)  Ripley's  case,  T.  Jones  198. 
Yet  upon  a  case  clearly  made  out 


against  the  coroner,  the  court  of  B.  R. 
would  set  aside  the  inquisition.  Bar^ 
clay's  case,  and  Stanlake's  case,  ubi 
sup.  Anon.  Vent.  352.  In  Stanlak^s 
case,  1  Mod.  82,  Newdigate  said, 
"  that  in  the  case  of  Miles  Barily, 
"  [^Barclay]  the  inquiry  was  not  filed, 
''and  that  that  was  the  reason  why 
"  a  new  one  was  granted." 

(c)  Rex  V.  Hethersal,  Rex  v.  Bun- 
ny,  and  Ripley's  case,  sup.  1  Vent. 
182,  352. 

(d)  1  Saund.  273  (ubi  sup.) :  In 
this  case  the  reporter  suggests  that 
the  information  ought  to  have  averred 
the  fact,  that  the  party  was  found 

Jelo  de  se,  and  then  to  have  shown  the 
substance  of  the  inquisition,  and  con- 
cluded with  a  prout  &c.  And  see  2 
Lutw.  1342.  But  this  does  not  seem 
to  be  necessary,  see  N.  7  to  1  Saund. 
275  a. 

(e)  1  Saund.  272  a.  n.  (1)  by 
Serjt.  Williams. 
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And  that  a  grantee  of  the  chattels  of  a  feh  de  se,  may  bring 
an  action  of  trover  for  the  recovery  of  goods  detained  by  a  third 
person  ;  and  may  have  a  scire  ftzcias  for  debts  of  record,  or 
an  action  of  debt  for  any  other  debt  due  to  the  deceased  {a). 

As  the  goods  of  a  felo  de  se  are  not  forfeited  until  inquisi- 
tion found,  the  forfeiture  is  saved  by  a  pardon  of  the  offence 
before  such  finding  {h)  ;  but  a  general  pardon  after  inquisition, 
v^ithout  words  of  restitution,  will  not  revest  the  property  in  the 
administrator  of  the  deceased,  though  it  will  operate  as  a  release 
of  a  debt  which  the  King  might  otherwise  have  claimed  (r). 

The  coroner's  inquest  must  show  with  certainty  the  nature  of 
the  felonious  act,  and  describe  the  wound,  and  conclude  that 
it  was  the  cause  of  the  death   (ji),  sic  seipsum  murdravit. 


{a)  lb.  Serjt.  Williams  adds,  "  in 
**  which  action  it  is  necessary  to  state 
'^  in  the  declaration,  the  nature  of 
^*  the  debt,  the  grant  of  such  felon's 
"  debts  to  the  plaintiff,  or  some  of  his 
''ancestors;  and  the  inquisition  be- 
"  fore  the  coroner,  whereby  an  action, 
''  &C.  Brownl.  Rediv.  181.  Asht. 
"  205.  and  if  the  debt  arises  on  a 
"  bond  or  other  specialty,  it  seems 
"  proper  to  aver,  that  the  deceased 
''  had  such  bond  or  specialty  tit  the 
"  place,  at  the  time  he  killed  himself. 
*'  The  defendant  in  his  plea  must 
''  deny  the  debt  to  be  due  to  the  de- 
''  ceased,  and  therefore,  if  the  decla- 
*'  ration  states  that  the  defendant 
"  was  indebted  to  the  deceased  by 
''  bond,  he  must  plead  non  est  factum; 
**  if  on  a  simple  contract,  non  as- 
«'  sumpsit,  &c. ;  if  he  says  nil  debet 
"  to  the  plaintiff,  he  admits  that  he 
''  was  indebted  to  the  deceased,  and 
"  all  that  will  be  incumbent  for  the 
plaintiff  to  prove,  is,  that  he  is  a 
grantee  of  such  goods ;  and  the  de- 
*'  fendant  will  not  be  permitted  to 


tc 
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"  give  any  other  evidence  but  pay- 
"  ment  to  the  plaintiff." 

(h)  Rex  V.  Saloway,  3  Mod.  101 . 
Rex  V.  Ward,  1  Sid.  150.  S.  C.  1 
Keb.  548.  But  see  S.  C.  1  Lev.  8. 1 
Keb.  66. ;  ante,  p.  769  n.  (c).  See 
also  Lock  v.  Etheringlon,  1  Sid.  264. 

(c)  Toomes  v.  Etheringlon,  1  Saund. 
361,  S.  C.  1  Lev.  120;  1  Sid.  167. 
1  Keb.  628.  And  see  the  pleadings' 
in  this  case.  Lex.  Man.  App.  ca.  21 ; 
1  Saund.  352  b.  Rex  v.  Saloway,  sup. 
Vide  also  5  Co.  110  b.  in  Foxley's 
case.  2  Mod.  53,  in  Rex  v.  TurviL 
3  Mod.  242-^,  in  Rex  v.  Johnson.  2 
Hawk,  P.  C.  c.  37.  s.  54. 

(rf)  The  Queen  v.  Clerk,  1  Salk. 
377.  S.  C.  7  Mod.  16.  Lex.  Man.  83. 
ca.  12.  And  see  Anon.  12.  Mod.  112. 

In  the  above  case  of  the  Queen  4* 
Clerk,  Holt,  C.  J.  held,  that  a  coro- 
ner need  not  go  ex  officio  to  take  the 
inquest,  but  ought  to  be  sent  for; 
that  to  bury  the  body  without  send- 
ing for  the  coroner  was  a  misdemeanor, 
and  that  the  body  might  be  dug  up 
again  within  a  reasonable  time,  and  so 
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or  it  will  be  quashed  (a) : — ^but  if  it  be  full  in  substance,  the  co** 
roner  may  be  served  with  a  rule  to  amend  a  defect  in  form  (b)  : 
So,  where  it  was  found  that  G.  seipsum  felonice  stdnnersti^ 
ftiit,  but  it  was  not  said,  that  he  threw  himself  into  the  water ^ 
nor  did  the  inquisition  conclude  with,  '  and  so  he  died*  the 
court  ordered  the  inquisition  to  be  amended,  the  substance, 
namely,  felonice  submersus  fuit.  beinfir  found  (c\ 


Deodands. — Deodands  (which  sometimes  also  belong  to  the 
lord  of  the  manor  by  grant  from  the  crown)  are  defined  to  be 
omnia  qtUB  movent  ad  mortem  (r/),  and  have  been  supposed  to 
have  originated  in  the  notion  which  our  ancestors  had  of  pur- 
gatory; for  when  a  person  came  to  a  sudden  and  untimely 
death,  without  having  time  to  confess  and  be  absolved  by  the 
priest,  and  to  receive  the  extreme  unction,  that  thing  which  had 
been  the  occasion  of  his  death  was  given  to  God,  from  whence 
it  is  called  a  Deodand ;  but  it  was  a  gift  to  the  Church,  to  be 
distributed  by  the  priests  in  charities  to  almsmen,  to  pray  the 
soul  of  the  deceased  out  of  purgatory  (e). 

It  is  the  duty  of  the  coroner  to  inquire  not  only  of  the  death 

as  not  to  produce  infection.    And  see  5.  122  a.  Hawk.  PI.  G.  66-7,  c.  26. 

2  Hal.  H.  P.  C.  58.  Bat  this  should  s.  6. 

be  with  leave  of  the  court  of  B.  R.  (e)  Lex.  Man.  72.  Lord  Coke's  de- 

Barclay's  case,  ubi  sup.  1  Str.  IB?^  finition  of  deodands  is  in  these  words. 

533.  "  When  any  moveable  thing  inani- 

(ja)  Inquisitions  have  been  quashed  "  mate,  or  beast  animate^  do  move  to> 

for  omitting  this  conclusion.     Rex  v.  "  or  cause  the  untimely  death  of  any 

Aldenham  (or  Alderman),  2  Lev.  1 52.  ^'  reasonable  creature  by  mischance  in 

S.  C.  3  Keb.  604.    1  Hawk.  P.  C.  c.  "  any  county  of  the  realm^  (and  not 

27.  8.  13,  14.    But  it  would  not  seem  ''  upon  the  sea,   or  upon  any  salt 

to  be  essential. '  See  Hales  v.  Petit,  "  water,)  without  the  will,  offence. 

Plow.  255.  a.     Rex  v.   Warner,  1  "  or  fault  of  himself,  or  of  any  per- 

Keb.  66.    The  Uueen  v.  Clerk,  ubi  "  son ;  they  being  so  found  by  lawful 

sup.  "  inquisition  of  12  men,  being  pre^ 

(6)  Rex  Y.  Harrison,  1  Sid.  225.  "  tium  sanguinis,  the  price  of  blood* 

1  Hawk.  P.  C.  c.  27.  s.  15.  '*  are  forfeited  to  God,  that  is  to  the 

(c)22ex.  V.  Glover,  1  Sid.  259.  S.  *'  King,  GUkI's  lieutenant  on  earth,  to 

C.  1  Keb.  907*  And  see  Rex  v.  Salo*  "  be  distributed  in  works  of  charity 

way,  3  Mod.  100.  "  for  the  appeasing  of  God's  wrath." 

(c/)  Lex  Man.  72.    Bract.  1. 3.  c.  3  Inst.  57.                               Being 
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of  man,  but  of  deodands,  wreck  of  the  sea^  and  treasure  trove 
(a) ;  and  nothing  can  be  forfeited  as  a  deodand  till  found  by 
such  inquest,  to  have  been  the  occasion  of  death  (&) ;  but  after 
such  inquisition  the  sheriff  is  answerable  for  the  value  of  the 
thing  forfeited,  and  may  levy  the  same  on  the  town  where  it 
fell,  so  that  the  inquest  ought  to  find  the  value  of  it  (c). 

It  should  seem  that  the  inquisition  has  relation  to  the  death, 
and  that  the  forfeiture  cannot  be  saved  by  any  intermediate 
alienation  (d) ;  therefore  where  the  finding  by  the  inquest  was 
eleven  months  after  the  seisure,  such  after-finding  was  held  to 
be  a  good  justification  in  trespass  against  the  ofiicer  (e).  But 
nothing  is  forfeited  where  the  party  receiving  an  injury  does 
not  die  within  a  year  and  a  day  (jf). 

The  right  of  property  in  deodands  cannot  be  claimed  by  pre- 
scription (g)  but  is  in  the  King,  or  such  lords  of  manors  and 
others  as  have  grants  thereof  inroUed  in  the  Crown  0£Sce  (A);  and 
when  forfeited  to  the  King  they  were  formerly  disposed  of  foi: 
some  charitable,  or,  perhaps,  superstitious  uses,  by  the  King's 
chief  almoner ;  but  they  are  now  appropriated  as  part  of  the 
casual  revenues  of  the  crown  (i). 

It  was  an  ancient  rule  that  where  a  person  within  the  age  of 
discretion,  viz.  fourteen  years,  was  killed  by  an  ox,  horse,  or 
the  like,  the  animal  was  forfeited  as  a  deodand ;  but  that  if  the 
death  were  attributable  to  the  absence  of  discretion,  as  if  it 
were  occasioned  by  a  fall  from  a  horse  which  he  was  incapable 


Being  founded  in  superstition  rather 
than  on  principles  of  sound  reason 
and  policy,  the  Court  of  King's  Bench 
sanctions  the  finding  of  as  small  a 
sum  as  possible.  Fost.  Cr.  L.  266.  2 
Barnard.  82. 

(fl)  4  Inst.  271. 

lb)  Foxley's  case,  5  Co.  IIO  b.  2 
Bac  Abr.  294. 

(c)  Hawk.  P.  C.  c.  26.  s.  8.  5  Co. 
110  b>  in  Foxley*s  case.  1  Hale  H. 
p.  C.  c.  32.  p.  419. 


(rf)  Arg.  Plow.  Com.  260.  b,  in 
Hales  V.  PdU.  2  Bac.  Abr.  294. 
Hawk.  P.  C.  c.  26.  s.  7- 

(e)  Keilw.68b. 

(/)  Hawk.  P.  C.  c.  26.  s-  7- 

(g)  Foxley's  case,  5  Co.  ]  10  b. 

(Jk)  Co.  Lit.  114  b.  See  extract 
from  4  &  5  W.  &  M.  c.  22,  ante,  tit. 
Felo  de  se. 

(t)  Lex.  Man.  72.  Molloy,  225, 
c.  1.  s.  13.     Fost.  Cr.  Law,  265-6. 
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of  managing^  then  there  was  no  deodand  (a)  : — But  this  dis* 
tinction  no  longer  prevails  (&). 

All  the  ancient  authorities  are  agreed  that  in  aqua  thdci,  a 
vessel  or  hoat  may  become  a  deodand,  but  that  in  aqua  salsa, 
e?en  if  it  be  an  arm  of  the  sea  within  a  county,  there  can  be 
no  deodand,  because  of  the  perils  to  which  persons  are  exposed 
by  winds  and  tempests  (c).  The  rolls  of  parliament  furnish 
numerous  instances  of  petitions  founded  on  the  latter  distinc- 
tion (^f),  which,  however,  would  appear  to  be  a  principle  of 
common  law  (e). 

Consistently  vnth  this  diversity  it  was  resolved  upon  a  trial 
at  bar,  that  a  ship  lying  at  Redriff,  in  Kent,  which  at  low  water 
turned  over,  and  occasioned  the  death  of  one  of  the  shipwrights 
at  work  under  her,  was  a  deodand  to  Lord  Salisbury,  the  lord 
of  the  manor  (y ). 

The  above  rule  that  omnia  qvue  movent  ad  mortem  sunt 
deodanda,  has  been  of  late  years  much  relaxed,  for  though 
formerly,  wherever  the  thing  which  was  the  occasion  of  a  per- 
son's death  was  in  motion  at  the  time,  not  only  that  part  which 
was  the  immediate  occasion  of  the  death  was  forfeited,  but  also 
all  things  moving  together  with  it  (jg)  ;  yet  at  this  day  if  a  man 


{a)  8  £.  2.  tit.  Coron.  389.     3 
lost.  57- 
(6)   1  Hawk.  P.  C.  c.  26.  s.  4. 

(c)  Bract.  L  3.  c.  5.  122  a.  3 
Inst.  57.  1  Hal.  H.  P.  C.  422, 423- 
4.  Hawk.  P.  C.  c.  26.  8.  6.  2  Mol- 
lojr,  225.  c.  1 .  8. 13. 

(d)  51  E.  3.  number  73.  1  R.  2. 
nu.  106.  4  R.  2.  nu.  33.  1  H.  5.  nu. 
35.  Prynn's  Abr.  of  Cott.  Rec.  150, 
164,192,537.  3  Inst.  58. 

(e)  3  Inst.  58. 

(/)  2  MoUoy  225.  c.  1.  s.  13. 

{js)  ^  ^^  ^^'^^  ^^  ^^  ^^^  ^^  ^^ 
manor  of  Hampstead,  1  Salk.  220, 

where  a  cart  endeaTouring  to  pass  a 

loaded  waggon  was  driven  on  a  bank 


and  overtumed,  and  a  person  in  the 
cart  was  thrown  under  the  wheels  of 
the  wa^on  and  killed,  and  PoUexfen, 
Ch.  J.  &  Gregory,  to  whom  the  point 
was  referred  on  the  home  circuity 
gave  their  opinion  that  the  cart, 
waggon,  and  all  the  horses  were  deo- 
dands,  as  they  all  moved  ad  mortem. 
In  this  case  the  Ch.  J.  at  first  doubt- 
ed whether  the  cart  was  a  deodand, 
but  is  reported  to  have  grounded  his 
opinion  on  the  recollection  of  a  case 
where  a  man  was  thrown  by  his  horse 
in  a  river,  (bat  not  by  the  violence  of 
the  stream,)  and  carried  by  the  stream 
to  a  mill,  and  there  killed  by  the 
wheel,    and  both   horse  and  wheel 
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be  killed  by  the  wheel  of  a  coach  going  over  him^  the  wheel 
only  is  a  deodand  to  the  King  or  the  lord  of  the  manor^  as  be- 
ing the  only  immediate  cause  of  the  death ;  and  the  value  set 
by  the  coroner's  inquest  on  the  wheel  or  other  thing  forfeited, 
is  taken  in  lieu  thereof  (a). 

Apart  from  the  natural  influence  of  the  superstition  on  which 
I  have  shown  the  deodand  to  be  founded  (&),  it  would  be  diffi- 
cult to  account  for  this  singular  practice  of  distinguishing  be- 
tween the  wheel  of  a  vehicle  and  the  body  to  which  it  is  at- 
tached^ the  weight  of  which  body  may  be  deemed  to  have 
moved  to  the  death  in  a  far  greater  degree  than  the  action  of 
the  wheel ;  and  for  which  reason  it  is  said^  that  where  a  thing 
not  in  motion  causes  a  person's  death,  that  part  only  which  is 
the  immediate  cause  is  forfeited,  but  that  if  a  man  be  killed  by 
a  bruise  from  a  waggon  wheel,  being  in  motion,  the  loading 
also  would  be  forfeited,  because  the  weight  thereof  made  the 
hurt  the  greater  (c). 

It  is  quite  clear  that  when  a  person  is  killed  by  a  fkll  from  a 
carriage,  or  from  a  horse,  the  carriage  or  horse  is  a  deodand  (d)l 
but  there  is  this  distinction,  namely,  that  if  a  man  riding  through 
a  river,  is  thrown  by  the  violence  of  the  stream  and  drowned, 
then  the  horse  or  carriage  is  not  considered  to  have  moved  to 
the  death,  and  shall  not  be  forfeited  (e). 

were  forfeited.   Vide  also^  1  Hale's  (fi)  Ante^  p.  773.     lb.  n.  (e). 

H.  P.  C.  420,  citing  8  E.  2.  ooron.  (c)  Hawk.  P.  C.  c.  26.  s.  6,    So 

308,  403;  3  E.  3.  ooron.  326,  342,  it  is  said  that  a  ship,  by  a  fall  from 

that  where  a  cart  fell  upon  or  ran  which  a  man  is  drowned   in  fresh 

over  a  man  and  killed  him,  both  cart  water,  shall  be  forfeited,  but  not  the 

and  horses  were  forfeited ;  and  where  merchandize  therein,  because  they  no 

HdU  also  notices,  that  if  the  timber  way  contribute  to  his  death.  lb. 

which  hung  a  bell  fell  and  killed  {d)  Hawk.    P.  C.  c.  26.  s.  3,  4. 

a  man,  the  timber  and  bell  were  both  1  Hal.  H.  P.  C.  420. 

forfeited ;    but  see  contra.   Rex  v.  (e)  Lord  Ckandos*  case,  Cro.  Jac 

Crosse  &  another,  1  Sid.  207.  Post,  483.   S.  C.  Poph.  136.    S.  C.  (the 

p.  777-  King  Y.  Lord  Cavendish),    2  RoU. 

(a)  Rex  y.  Rolfe,  Post.  Cr.  Law,  Bep.  23.   S.  C.  cited  1  Salk.  220. 

266.    Rex  v.  Grew,  Say.  249.  Ante>  And  see  Poph.  136* 
p.  774.  n.  (c). 


CH.  XX.] 


OF  COURTS   BARON. 


777 


And  when  a  person  is  killed  by  the  fall  of  part  of  the  loading 
of  a  waggon  or  cart,  the  part  only  which  fell,  and  not  the  whole 
of  the  load,  is  a  deodand  (a). 

It  is  immaterial  to  whom  that  which  is  the  immediate  cause 
of  death  may  belong,  therefore  if  A.  kill  B.  with  the  weapon 
d  C.  the  weapon  is  a  deodand,  although  there  be  no  blame  at- 
taching to  C.  (b). 

Whatever  forms  part  of,  or  is  ai&xed  to,  the  freehold  cannot 
be  forfeited  as  a  deodand,  unless  severed  before  the  accident 
occurs  (c)  : — So  that  if  a  man  be  killed  by  the  sail  of  a  wind-* 
mill,  neither  the  sail,  nor  the  linen  ajQSxed  to  it,  shall  be  forfeit- 
ed (rf}. 

So  also  if  a  door  or  gate  cause  the  death  of  any  person,  it 

will  not  be  a  deodand  (e).  So  again,  if  a  man  be  hanged  by  a 
bell  rope  in  a  church,  the  better  opinion  is  that  the  bell  shall 
not  be  forfeited  {/). 


EsTRATS. — An  estray  is  any  beast  not  being  wild,  found 
wandering  within  some  lordship  or  manor,  without  autho- 
rity (g) :  And  swans  or  cygnets  may  be  taken  as  estrays  (A), 
bat  no  other  fowl  (i). 


(a)  Fitz.  Forfeiture,  pi.  20.  And 
aee  Jenk.  64.  pi.  21.  1  Sid.  207. 

(&)  Br.  Forfeitare  de  terre,  pi. 
112,  dies  Doct.  &  Stud.  lib.  2.  c.  51. 
f.  157. 

(c)  Hawk.  P.  C.  c.  26.  s.  5. 1  Sid. 
207. 

(tf)  1  Sid.  207. 

(e)  lb. 

(/)  lb.  Axmintter  Parish  case. 
8.  C.  1  Lev.  136 ;  Lord  Raym.  97- 
And  aee  6  Mod.  187>  in  the  Queen  y. 
Wheeler.     Hawk.  P.  C.  c.  26.  a.  5. 

If  a  man  fidl  from  a  hay  rick  and  is 
killed,  it  has  been  said  (but  not  ad- 
judged) that  the  rick  shall  be  for- 
feited.  Hale,  H.  P.  C.  422,  cites  3 

VOL.  II. 


£.  3.  ooron.  348. 

(g)  If  persons  ha^e  commonable 
rights  within  the  manor,  the  lord  is  to 
take  notice  whether  the  beasts  are 
beasts  of  the  common  or  not,  having 
the  mark  of  the  commoner.  Br.  Es- 
tray, pi.  3.  S.  C.  (Sir  Ji^in  TiptafTs 
case)  7  Co.  16  b.  And  by  Kitch.  79, 
one  cannot  take  the  king's  beasts 
for  a  stray,  though  they  were  with- 
in the  manor  by  two  years,  39  £d. 
''3.  fol.  4."  And  see  Fitz.  Abr. 
Estray,  pi.  3.  10  Vin.  487--8. 

{h)  7  H.  6.  27,  28.  Kitch.  79. 
Fitz.  Bar.  pi.  6.  Br.  Double  Plee, 
pi.  41. 

(t)  4  Inst.  280. 

I 
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When  no  one  can  make  title  to  estrays^  called  animalia  va- 
gantia  (a),  the  law  gives  them  to  the  king^  or  to  lords  of  ma- 
nors, claiming  under  a  grant  from  the  crown,  or  by  prescrip- 
tion (b),  in  order  that  the  cattle  may  not  perish. 

Within  a  convenient  time,  of  which  a  court  of  law  is  to  ad- 
judge (e),  and  properly  at  the  next  market-day  of  the  nearest 
market-town  (d),  the  lord  should  cause  proclamation  to  be  made 
of  the  seisure  of  the  estray,  which  proclamation  should  show 
the  description  of  the  estray,  as  a  horse,  cow,  &c.  and  state  such 
other  particulars  as  may  enable  the  owner  to  recover  his  pro- 
perty {e),  on  tender  of  a  reasonable  compensation  for  the  ex- 
pense of  pasturage,  &c« ;  and  until  such  tender  be  made,  the 
lord  is  justified  in  retaining  the  estray  (y).  But  if  any  differ- 
ence arise  as  to  the  amount  of  compensation,  the  lord  should  de- 
mand a  certain  sum,  in  order  that  the  reasonableness  of  the 
amends  may  be  tried  (g),  for  the  owner  cannot  be  presumed 
to  know  what  sum  would  make  proper  satisfaction  to  the  lord  (h). 


(a)  Bract.  1.  3.  f.  120.  Godb.  150. 

(b)  Taylor  V.  James,  Godb.  150. 
Englefield^s  case,  W.  Jones  285. 
HasletDoocrs  case,  Ow.  14.  Co.  Lit. 
114  b.  See  plea  in  bar  to  an  action 
of  trespass,  alleging  seisin  in  fee  of 
the  manor,  and  a  prescription  to  have 
estrays.  Lex.  Man.  App.  123.  ca. 
39.  Estrays  cannot  be  claimed  in 
gross  by  prescription.  Tottersalts 
case,  W.  Jones  283. 

(c)  Per  Hobart,  C.  J.  in  Pleadal 
Y.  Gasmore,  Win.  68. 

(rf)  Henfy  V.  Walsh,  Holt  564. 
But  according  to  some  cases,  tbe  pro- 
clamation should  be  in  the  two  near- 
est market  towns.  Br.  Estray,  pi. 
10.  Finch's  Law.  45.  Kitch.  79. 
Brwvnlow  v.  Lambert,  Cro.  Eliz. 
716.  In  three  markets  adjoining. 
Bacon's  Use  of  the  Law,  65.  Once 
in  the  church  and  iwicein  the  markets. 


Kitch.  79.  Proclamation  in  markets 
and  church  of  the  parish,  39  E.  3.  3. 
Br.  Estray,  pi.  4.  Britt.  26.  Kitch. 
78-9.  Scroggs,  133.  Bronmhw  ▼. 
Lambert,  sup. 

(e)  Taylor  v.  James,  sup.  The 
owner  may  claim  at  any  time 
afi;er  the  year  and  a  day,  if  proclama- 
tion be  not  made.  Britt.  26.  Kitch. 
79. 

{f)  Br.  Justification,  pi.  1 7,  cites 
44  E.  3. 12.  Kitch.  79.  Pleadal  y. 
Gosmore,  sup.  10  Vin.  Abr.  490 
(£),  pi.  5.  Holt  564,  in  Henly  v. 
Walsh. 

(g)  Taylor  y.  James,  sup.  S.  G. 
Nov.  144.  S.  C.  cited  11  Mod.  89, 
in  Henly  v.  Welch  (or  Walsh). 

{h)  Heftly  T.  Walsh,  2  Salk.  686 ; 
S.  G.  Holt,  564.  And  see  Co.  Entr. 
40, 170  (B). 
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The  owner  should  make  sufficient  proof  of  the  identity  of  his 
property,  by  reference  to  marks,  or  by  the  testimony  of  his  neigh- 
bours, &c. ;  and  the  lord  must,  at  his  peril,  restore  it,  and  he 
cannot  put  the  owner  to  his  oath  (a). 

If  no  claim  be  made  within  a  year  and  a  day  (6),  the  estray 
belongs  to  the  lord,  but  he  has  not  an  absolute  property  in  it 
until  the  year  and  day  are  passed  (c)  ;  and  if  the  beast  should 
again  stray,  though  the  lord  may  chase  it  back,  yet  it  has  been 
said,  that  he  could  not  recover  it  from  another  into  whose  pos- 
session it  should  come,  and  that  if  it  should  be  seised  by  the  lord 
of  another  manor,  such  second  lord  should  proclaim  de  novo  (d)» 

But  it  should  seem  that  if  the  estray  b  taken  from  the  lord, 
he  may  maintain  a  special  action  on  the  case,  for  such  taking  (e) ; 
and  that  trespass  will  lie,  upon  the  constructive  possession, 
even  before  s^ure  (y) ;  but  the  lord  could  not  prescribe  to 

(a)TayhrY.  James, ubi sup.  Indeed     H.  6. 11.  39  £.  3.  17- 
it  shoald  seem  that  it  is  sufficient  for 
the  owner  to  prove  his  right  of  pro- 
perty on  the  trial.    2  Salk.  686. 

(b)  Henltf  V.  Welch,  11  Mod.  90. 
S.  C.  Holt  564.  According  to  this 
ease,  the  year  and  day  is  to  be  com- 
puted from  the  first  proclamation ;  yet 
some  suppose  that  the  relation  is  to 
the  time  of  the  seisure.  See  Sir  H. 
OmtUMe's  case,  5  Co.  107>  b.  Mo. 
11.  pL  43.  In  the  latter  case,  the 
i^t  of  property  was  held  to  have  re- 
lation to  the  time  of  seisure,  so  as  to 
intitle  the  executors  of  a  lessee  for 
li&  of  a  manor  to  an  estray,  in  pre- 
ference to  the  reversioner.  Vide  con^ 
ira,  as  between  a  lessor  and  lessee  of 
a  manor,  12  Co.  100,  Anon. 

Bat  note,  ''  if  an  estray  happen 
**  within  the  manor  of  the  wife,  if  the 
*'  husband  die  before  seisure,  the  wife 
"  shall  have  it :  fbr  that  the  property 
''  was  not  in  the  wife  before  seisure." 
Co.  Lit.  351  b,  cites  43  E.  3.  8.    10 


(c)  Br.  Estray,  pi.  I  J,  cites  33  H. 
8.  Kitch.  79.  Finch's  Law  45.  Ba- 
con's Use  of  the  Law  65.  12  Co. 
101,  Anon.  Burdet  v.  Maihewman, 
Clayt.  107: — According  to  this  case, 
the  lord  could  not  maintain  trespass, 
until  the  year  and  day  are  passed. 

(d)  PleydeUv.  Gasmore^ (or  Pleadal 
and  Gosmore,  Hutt.  67  {anle),  Har^ 
vey  V.  Blacklole,  Brownl.  236.  And 
see  Br.  Abr.  sup.  (n.  c).  If  an  estray 
escape  into  another  franchise  before  set" 
sure,  the  better  opinion  is  that  the  se- 
cond lord  shall  have  it,  the  property 
not  being  changed.  F.  N.  B.  91  B. 
n.  a.  Dy.  338.  a.  pi.  40. 

(c)  Burdet  v.  Mathewman,  sup. 

(/)  F.  N.  B.  91.  B.  And  see  SmUh 
V.  MUles,  1  T.  R.  480.  Harvey  v. 
Blacklole,  Brownl.  236.  But  see  Dy. 
338  a.  pi.  40  marg.  per  I^oy,  Att. 
Oen.  But  even  trover  lies  against  a 
stranger  fbr  an  estray  without  actual 
seisure.    Per  Keeling,  C.  J.  obiter,  2 

l2 


780  OF   THE  JURISDICTION  [PART  111. 

amerce  any  stranger  driving  the  estray  out  of  the  man(»r^  in  the 
manor  court  (a)- 

As  the  right  of  property  in  an  estray  is  not  changed  within 
the  year  and  day,  the  lord  cannot  work  the  beast  (b),  without 
being  subject  to  an  action  of  trespass  (r);  but  if  a  cow  be 
taken  it  may  be  milched,  because  that  tends  to  the  preservation 
of  the  animal  (d). 

And  it  should  seem  that  the  king's  prerogative  gives  him  a 
property  in  an  estray,  even  before  seisure  (e). 

An  estray  should  be  kept  in  loco  aperto,  on  land  in  the 
lord^s  possession^  being  part  of  the  demesnes  of  the  manor ;  and 
the  bailiff  of  the  lord  cannot  delegate  his  authority,  or  deliver 
the  estray  to  be  kept  by  another  (jT). 

Should  an  estray  be  unruly,  the  lord  may  use  restraint,  as  by 
fettering  a  colt,  but  in  the  same  way  only  as  he  would  fetter 
his  own  beasts,  to  prevent  their  breaking  down  fences  (g). 

If  two  tenants  in  common  be  of  a  manor  to  which  estrays 
belong,  no  action  would  lie  by  the  one  against  the  other  tenant 
in  common  who  should  alone  seise  an  estray,  unless  by  prescrip- 
tion the  one  is  to  have  the  first  estray,  and  the  other  the  second, 
and  one  of  them  should  take  the  beast  pertaining  to  the  other  (h). 

Keb.  589 :   And  see  Bui.  N.  P.  33,  Gosmare,  12  Ck>.  101.  Anon. 

where  it  is  said  that  a  lord  who  seises         (c)  Orley  r.  Watts,  1  T.  R.  12. 

an  estray  or  wrecks  may  before  the         (d)  Bagshawv.  Goward,  Noy  119. 

year  and  day  expired  maintain  trover  Cro.  Jac.  148.   (sup).     So  a  sheep 

against  a  stranger  ;  for  he  has  more  taken  as  an  estray  might  be  sheared, 

than  a  possession,  viz.  a  possession  lb.  per.  Nqy,  Att.  Oea.  citing  Prt- 

that  will  turn  into  a  property ;  [cites  deux's  case. 

Sir  William  Courlnetf's  case,  C.  B.         (e)  Dy.  338  b.  pi.  40. 

Salk.  MSS.  Pye  4r  Pleyddy  Berks         (/)  See  TYry/or  v.  Jawiw,  in  Godb. 

1750.  per  Clarke,  Bar.  S.P.]  Ftdealso  and  Noy,  (ubi  sup.) 

2  Williams's  Saund.  47  a.  n.    1.  2  (g)  Winch  68,  125,  in  Pleadalv. 

Taunt.  306-9.  7  T.  R.  398.  Gosmore;  Hobart,  C.  J.  contri,  dt- 

(a)  Dy.  199  b,  cites  29  H.  8.  Benl.  ing  Harvey  v.  Blackkle,  ubi  sup. 
Rep.  [23  pi.  38.]  {h)  Co.  Lit.  200  a. 

(Jb)  Bagshaw  v.  Gofvard  (or  Go-         See  as  to  estrays  belonging  to  in- 

win),  Cro.  Jac.  147.  Noy.  119.  Yelv.  fimts  or  others  under  disability.  Post 

96.     And  see  Godb.  151,  in  Taylor  p,  784.  n.  (c.)  tit.  'Wreck.' 
V.  James,  Win.  68,  in  Pleadal  v. 
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Waif.  {Bona  Jiigitivorum.)  Waifs  are,  in  strictness,  such 
stolen  goods  only  as  a  felon  upon  hue  and  cry,  or  other  pursuit, 
waives  or  casteth  from  his  person  (a). 

These  are  forfeited  to  the  king,  or  to  the  lord  of  the  fran- 
chise (ft) ;  but  are  only  to  be  claimed  by  special  grant  or  by 
prescription,  and  do  not  belong  to  the  lord  of  a  hundred  or 
manor,  by  reason  of  the  hundred  or  manor  (c). 

And  even  these  shall  be  restored  to  the  owner,  if  he  make 
fresh  suit,  that  is,  if  he  pursue  the  felon  as  soon  as  he  has 
notice  of  the  theft  (d),  and  whether  he  be  taken  or  not,  and 
this  at  common  law  ;  so  also  by  the  stat.  21  H.  8,  c.  11,  if  the 
owner  give  evidence  upon  the  indictment,  and  the  felon  be  at- 
tainted (e)  : — but  after  seisure  by  the  king  or  the  lord,  the 
owner  cannot  retake  the  goods,  though  upon  fresh  suit  ^f) ; 
for  by  the  seisure  the  property  is  changed  (^). 

If,  however,  the  owner  challenge  the  goods  upon  fresh  suit, 
and  before  seisure,  they  shall  not  be  forfeited  (h). 

In  an  action  against  the  lord  of  a  manor  for  misusing  a 
horse  stolen  from  the  plaintiff,  who  alleged  that  he  made  fresh 
suit,  the  court  held  that  the  defendant  ought  to  have  traversed 
tiie  fresh  suit  whereof  the  plaintiff  had  declared,  the  property 
bdng  thereby  preserved  (i). 

And  in  trover  for  goods  seised,  ut  bona  tvaiviata,  it  was 

(d)  Br.  Estray  &  Wayfe,  pi.  2.  Leo.  192. 

Foxleifs  case,  5  Co.  109.    S.  C.  Cro.  (e)  Scroggs  130.     Br.  Estray  &c 

Eliz.  694.  Either  the  stealing  or  the  Wayfe  8,  cites  Dr.  and  Stud.  lib.  2.  ca. 

waiving  may  be  traversed.  Br.  issues  3  &  51. 

joines,  pi.  68,  cites  12  E.  4.  5.  lb.  (/)  Hale  H.  P.  C.S41.  Br.  For- 

Trayerse  per  &c.  pi.  241,  cites  S.  C.  feiture  de  terres,  pi.  110,  dtes  21  E. 

(b)  Br.  Forfeit,  de  terres,  pi.  110,  4. 16.     Stamf.  f.  186.  A.  Kitch.  80. 
cites  21  £.  4.  16.  lb.    Estray  &  (g)Ra8tal  Restitution  2.  Kitch.  80. 
Wayfe,  as  above.  (A)  Dickson's  case,   HetL  64-5. 

(c)  Br.  Estray,  pi.  2,  cites  44  £.  3.  In  this  case  the  court  was  divided  as 
i9.  As  to  prescriptive  title,  see  Co.  to  the  forfeiture,  the  goods  being 
Ut  114  b.  seised  before  the  owner  came,  and  the 

(d)  7  H.  4.  44.  Br.  Fresh  suit,  fresh  suit  not  being  wholly  within 
pL  4.    lb.   Estray  &  Wayfe,  pi.  7^      view  of  the  felon. 

cites  21  E.  4.  16.  Radce  v.  Dennif,  2         (t)  Rooke  v.  Denny,  2  Leo.  192. 
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adjudged  without  argument,  that  the  defendant  ought  to  allege 
a  felony  committed,  &c.,  and  that  the  goods  were  waived  by 
the  felon  («). 

But  if  the  goods  are  not  seised  by  the  king  or  the  lord,  he 
who  was  robbed  may  seise  them,  even  twenty  years  after  (ft). 

Goods  stolen  and  left  in  the  house  of  the  felon,  or  of  another 
person,  or  in  another's  custody,  or  secreted,  even  if  the  felon 
flee,  are  not,  properly  speaking,  waifs ;  and  these  may  be  re- 
taken by  the  owner  without  fresh  suit  (c). 

The  goods  of  a  merchant  alien  cannot  be  forfeited  as  waifs, 
and  if  widved  by  the  felon  after  the  alien's  death,  they  belong 
to  the  executor  of  the  ahen  (d). 

It  is  the  better  opinion  that  the  lord  may  have  trespass  or 
trover  against  a  stranger,  for  waif  taken  out  of  his  manor, 
even  without  any  seisure(e);  but  that  the  property  is  not 
changed  before  seisure,  so  as  to  give  the  lord  a  title  as  against 
a  second  lord,  into  whose  franchise  it  should  stray  (^). 

• 

Bonajugitivorvm  al*e  the  proper  goods  of  him  who  flies  for 
felony,  and  they  cannot  be  taken  as  waifs  (jg)  ;  and  the  lord  of 
a  hundred  or  manor,  although  he  may  prescribe  for  wcd&  (K), 
cannot  prescribe  for  goods  of  felons  and  fugitives  (t).  These, 
however,  may  be  forfeited  to  the  lord,  under  a  special  grant 
from  the  crown ;  but  not  until  it  is  found  upon  indictment  that 
the  party  fled  for  the  felony  (Jc). 

{a)  Davie^  case^  Cro.  Eliz.  611,  v.  Hanger y  3  Balst.  19.    Vide  also 

(6)  Br.  Forfeiture  de   terres,  pi.  Scrc^gs  130. 
110,  dtes  21  E.  4. 16.  Kitch.  80.  (e)  F.  N.  B.  91  1^.  Kitch.  80. 

(c)  Foxley's  case,  ubi  sup.  S.  C.  Scroggs  132.    Ante  p.  779- 

Mo.  572.    But  it  has  been  held,  that  (/)  12  H.  8.  10.  F.  N.  B.  91  B. 

if  a  thief  leave  my  horse  or  his  own  n.  a.    Ante,  pp.  779,  781. 

horse,  in  an  inn,  for  a  certain  sum  hj  (g)  Br.  Estray  &  Wayfe,  pi.  2,  cites 

the  week  for  his  meat,  it  is  not  any  44  E.  3.  19.    But  see  contr^  lb.  pi. 

waif;  yet  if  he  leave  it  there  with-  9,  cites  29  £.  3.  29,  &  M.  37  H.  8. 

out  any  agreement  for  his  meat,  it  is  (A)  Ante,  p.  781  • 

a  waif.    P.  1  Ja.  B.  22  Vin.  Abr.  (i)  Br.  Estray  &  Wayfe,  as  sup. 

(Waife)  408,  pi.  1,  2.  n.  (g). 

(d)  Per  Dvderiilge,  J.  in  WaUer  {k)  5  Cq.  110  b.  in  Faxl^'s  case. 
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Wreck. — It  should  seem  to  have  been  a  principle  of  com- 
mon lawj  that  the  fragments  of  a  vessel  wrecked  at  sea,  and 
the  lading  thereof,  were  forfeited  to  the  king,  in  virtue  of  his 
prerogative  right  to  all  goods  of  which  the  ownership  could 
not  be  established  (a) ;  and  this  identification,  when  the  art  of 
navigation  was  very  imperfect,  was  necessarily  a  matter  of 
g;reat  difficulty.  But  it  has  been  supposed  that  goods  wrecked 
upon  the  sea  were  given  to  the  king,  to  compensate  for  the 
great  charges  incurred  by  the  state  in  scouring  the  seas  of 
pirates  (6). 

The  better  opinion  is,  that  even  at  common  law,  if  any  per- 
son, or  any  animal,  escaped  from  the  vessel,  whether  alive  or 
dead,  whereby  the  ownership  of  the  lading  could  be  traced, 
neither  the  vessel  nor  the  lading  were  wreck  ;  and  the  statute 
of  Westm.  1.  (3  E.  1.)  c.  4.  has  clearly  established  that  prin- 
ciple, declaring  that  where  a  man,  a  dog,  or  a  cat,  escape 
quick  out  of  the  ship,  such  ship,  nor  barge,  nor  any  thing 
within  them,  shall  be  adjudged  wreck ;  and  that  this  act  was 
only  a  declaration  of  the  common  law,  may  be  inferred  from 
various  books  of  great  authority,  particularly  from  Bretcton, 
written  before  the  statute,  and  the  Mirror,  written  after  it  (c). 

And  in  a  very  ancient  case  it  was  adjudged,  that  if  a  ship  be 
pursued  by  enemies,  and  after  being  taken  and  ransacked  is  put 
adrift,  and  subsequently  is  cast  on  land,  where  her  crew  arrive, 
there  shall  be  no  wreck  (d)^ 

(a)  And  this  prerc^tive  right  in  Rowe  &  Brenton.  Com  Dig.  Fran- 
would  not  pass  by  general  words  of  chises  (D.  3). 
all  privileges,  royalties,  &c.  in  a  (fi)  2  Inst.  167.  Hamilton  & 
grant  from  the  crown  of  the  seigniory.  Smyth  v.  Davis,  5  Burr.  2738. 
Marquis  of  Winchester's  case,  3  Co.  (c)  See  Bract,  lib.  3.  f.  120. 
4  b.  Ford  &  Sheldon's  case,  12  Co.  Britt.  f.  7-  26.  85.  Flet.  lib.  1.  c. 
2.  2  Rol.  Abr.  195  £.  Com.  Dig.  41.  Mirr.  c.  1.  s.  13.  and  c.3.s.  de 
Grant.  (G.  6.)  Sir  W.  Jones,  349.  wrecks.  Vide  also  2  Inst.  166-7. 
2  Vol.  Ca.  &  Opin.  451.  Per  Bai/-  Sir  H.  Constable's  case,  5  Co.  107 
la/,  J,  in  ScraltonY.  Brown,  4Bam.  b.  Sutton  v.  Buck,  2  Taunt.  311. 
&  Cress.  497*  And  see  Alcock  ▼.  (i)  Fishlake's  case,  5  R.  2,  cited 
Cooke,  5  Bing.  340,  which  case  has  2  Inst.  167-  But  see  the  Bailiffs, 
decided  that  a  grant  of  Duchy  lands,  &c.  of  Dunmch  v.  S terry,  post  p.  786. 
is  subject  to  the  same  incidents  as  a  See  further  as  to  what  constitutes 
grant  of  lands  belonging  to  the  crown,  wreck,  22  Vin.  Abr.  537  et  seq. 
And  see  8  Bam.  &  Cress.  743.  757>  And  when  goods  are  cast  on  land. 
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Although  the  above  statute  speaks  generally  of  a  wrecks  it 
extends  to  the  three  cases  of  flotsam,  jetsam,  and  lagan,  (or 
ligan)  (a). 

Flotsam  maris  is  where  a  ship  perishes,  and  the  goods  float 
upon  the  sea.  Jetsam  is  where  the  goods  of  a  ship,  which 
afterwards  perishes,  are  cast  into  the  sea  for  disburthening  it 
Lagan  (or  ligan)  b  when  any  ponderous  goods  of  a  vessel, 
which  afterwards  perishes,  are  cast  into  the  sea,  and  with  a 
view  to  recover  them,  a  cork  or  buoy  is  fastened  to  them ;  and 
none  of  these  goods  are  called  wreck,  unless  driven  upon 
shore  (6). 

When  goods  are  taken  as  wreck,  the  owner  should  prove  his 
right  to  the  property  within  a  year  and  a  day  after  the 
seisure  (c) ;  or  his  executors  or  administrators,  in  case  he 
should  die  within  that  period  {d). 

The  king  is  an  exception  to  this  limitation  of  time,  and  may 
prove  his  right  of  property  at  any  period  {e). 

And  if  the  goods  seised  as  wreck  be  hona  peritura,  the 
sheriff  may  sell  such  goods  within  the  year  and  day  (^ )• 

and  are  not  wrecks  and  are  stolen,  (special)  property  is  in  law  vested  in 

the  owner  may  have  a  commission  of  the  lord  before  seisure,  yet  the  year 

oyer  and  terminer,  directed  to  certain  and  day  is  accounted  from  the  seisure, 

persons  to  inquire  of  those  who  did  as  it  is  by  that  act  alone  the  owner 

the  trespass,   and  to  hear  and  de-  can  know  where  to  make  his  daim. 

termine  the  same,  and  to  make  resti-  2  Inst.   168,  citing  35  H.   6.  27. 

tution  to  the  party ;  and  a  writ  to  And  see   Br.  Wreck,    pi.  2.  Bail- 

the  sheriff  to  return  prcbos  ei  Ugaks  iffs,    &c.    of    Dunwick   v.   Sterry, 

homines,  &c.  before  the  said  justices,  post  p.  786, 
F.  N.  B.  112.  C.  2  Inst.  168.  The  property  of  infants  and  othen 

(a)  2  Inst.  167*     *'  And  of  them  under  disabilities  is  equally  bound, 

the  Admiral  has  jurisdiction."     Sir  after  the  year  and  day,  as  well  in  the 

H.  Constable's  case,  5  Co.  106  b.  case  of  wreck,  as  of  an  estray.     Sir 

(6)  See  Sir  H.  Constable's  case,  //.  Constable's  case,  5  Co.  108  b. 
sup.    And  even  then   the  right  to  (cf)  2  Inst.  168. 

them  will  be  preserved  by  any  indicia         (e)  lb.  Br.     Wreck,    pi.  2,  cites 

of  ownership.     Hamilton  &  Smyth  v.  35  H.  6.  27*    Kitch.  24,  cites  45 

Davis,   5  Burr.  2732.      Sutton  v.  H.  6. 32. 
Buck,  2  Taunt.  311.  (/)  2  Inst  168.  Plow.  Com,  466. 

(c)  The  year  and  a  day  is  given  Kitch.  24.     And  see  a  provision  as  to 

by  the  Stat.  Westm.  1.  c.  4.  Ante,  the  sale  of  perishable  goods>  1  &  2 

p.  783.  Infra,  p.  786  n.  (c).  Though  a  Geo.  4.  c.  75.  §  27- 
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Although  wreck  of  the  sea  is  the  property  of  the  king  hy 
common  law  right  {a\  yet  Uke  waifs  and  estrays  it  may  belong 
to  a  subject  by  grant  (h),  or  by  prescription  (c).  And  it  has 
been  adjudged  that  by  prescription  wreck  may  belong  to  the 
Lord  High  Admiral  {d). 

When  a  subject  is  intitled  to  wreck  by  grant  or  prescription^ 
he  is  said  to  have  a  constructive  possession,  and  also  a  special 
property  vested  in  him  even  before  seisure,  so  that  he  may  have 
his  action  of  trespass  or  trover  against  any  person  taking  it 


(a)  Scroggs  127.  ''  The  king 
shall  have  wreck  of  the  sea  through- 
out the  whole  realm;  and  sturgeons 
taken  in  the  sea^  or  otherwhere 
within  the  realm,  except  some  pri- 
▼il^ed  places^  be  the  kings."  Kitch. 
p.  24.  "  The  king  by  his  preroga- 
tive is  intitled  to  large  fish,  as 
whales  and^  stargeons."  Bract.  1.  3. 
f.  120. 

(6)  See  several  opinions  on  ad- 
verse claims  to  the  right  to  wreck 
within  the  honour  of  Bramber,  under 
grants  from  the  crown,  2  vol.  Ca.  & 
Op.  452,  &c.  And  note  that  those 
adverse  claims  gave  rise  to  the  case 
of  Biddidph  &  Atheri  2  Wils.  23  ; 
in  which  it  was  held  that  two  allow- 
ances in  eyre,  and  a  judgment  in 
trespass  400  years  since,  were  not 
eoQcIusive  evidence  f^nst  usage  for 
92  years  past  to  have  wreck  of  the  sea. 

Vide  also  Chad  v.  TiUed,  2  Brod. 
&  Bing.  403,  in  which  an  exercise 
of  right  over  a  small  bay  for  40  years, 
was  held  to  be  evidence  from  which 
anterior  usage  ought  to  be  presumed, 
to  induce  a  liberal  interpretation  of  a 
grant  of  wreck  made  by  Hen.  8.  in 
fimmr  of  the  proprietory  right  claim- 
ed ;  but  Dallas^  C.  J.  observed,  that 
what  is  done  under  usurpation,  and 


in  opposition  to  the  clear  words  of  a 
grant,  could  not  constitute  l^;al 
usage,  but  that  long  usage  might  be 
the  best  exposition  of  a  grant  of  re- 
mote antiquity  containing  general 
words,— the  rule  being,  that  ^  if  the 
language  of  an  ancient  grant  be  ob- 
scure or  doubtful,  constant  usage 
may  be  resorted  to,  to  expound, 
though  not  to  control  the  deed.' 

Vide  1  &  2  Geo.  4.  c.  75.  §  25, 20. 

(c)  Co.  Lit.  114  b.  2  Inst.  168. 
Br.  Wreck,  pi.  1,  citing  1 1  H.  4. 
16.  See  further  as  to  wreck  by  pre- 
scription, 2  vol.  Ca.  &  Op.  456. 
Saunders'  case.  Mo.  224.  A  right 
to  wreck  on  another  man's  lands,  of 
necessity  gives  a  right  of  way  over 
the  lands  to  take  it.  6  Mod.  149. 
Anon. 

((f)  Wiggan  V.  Branthwake,  12 
Mod.  260.  8.  C.  1  Lord  Raym.  474. 
S.  C.  Holt  758.  In  this  case,  HoU, 
Ch.  J.  said,  he  made  no  doubt  but 
some  wreck  might  belong  to  the  Ad- 
miral by  prescription,  as  that  about 
the  Cinque  Ports,  and  such  places, 
where  he  was  most  conversant  in 
ancient  times ;  grounding  his  opinion 
on  the  antiquity  of  the  office.  Vide 
1  &  2  Geo.  4.  c.  75.  §  24. 
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away  (a) ;  even  though  the  goods  should  be  part  of  the  cargo 
of  a  ship  irom  which  some  person  escaped  alive  to  land  (b). 

It  is  dear  therefore  that  if  a  stranger  take  possession  of 
wreck  after  seisure^  an  action  either  of  trespass  or  trover  lies 
against  him  (c) ;  but  the  absolute  property  in  wreck  is  not 
vested  in  die  lord  until  after  the  year  and  day  (d). 

In  the  parish  of  East-dean,  in  Sussex,  there  is  a  custom  for 
the  lord  of  the  manor^  when  a  ship  is  wrecked  there^  and  cast 
on  the  lands  held  of  the  manor  between  the  flux  and  reflux  of 
the  sea^  to  bury  the  dead,  and  to  take  care  of  those  who  are 
living  and  cast  on  the  land,  being  either  sick  or  wounded,  and 
to  preserve  the  shipwrecked  goods  for  the  use  of  the  owners, 
and  for  this  the  lord  to  have  the  best  anchor  and  cable ;  and 
this  has  been  held  to  be  a  good  custom,  it  not  being  unreason- 


(fl)  F.  N.  B.  91  D.  Smith  v. 
MiUes,  1  T.  R.  480.  Bui.  N.  P.,  33. 
Ante,  p.  779,  n.  (f.),  p.  784,  But 
see  Hawk.  PL  C.  93.  c.  33.  s.  24, 
who  says,  it  seems  that  the  taking  of 
wreck  before  seisure  cannot  be  felony, 
because  no  one  has  property  of  the 
goods  at  the  time  of  the  taking.  And 
see  Kitch.  49,  citing  22  Ass.  99. 

(h)  And  though  the  owners  within 
the  prescribed  period  [1  &  2  Geo.  4. 
c.  ^b,  §  26]  claimed  and  identified 
them,  and  though  the  taking  was  be- 
fore the  seisure  by  the  grantee.  The 
Bailiffs,  &c.  of  Dunrvich  v.  Slerry,  1 
Bam.  &  Adolp.  831. 

(c)  10  H.  7.  6.  Kitch.  24.  The 
Stat.  West.  1.  c.  4.  (already  cited) 
further  enacts,  that  the  goods  shall 
be  saved  and  kept  by  view  of  the 
sheriff,  coroner,  or  the  king's  bailiff, 
and  delirered  into  the  hands  of  such 
as  are  of  the  crown,  where  the  goods 
were  found;  so  that  if  any  sue  for 
those  goods,  and  after  prove  that 
they  were  his,  or  ^perished  in  his 
keeping,  within  a  year  and  a  day. 


they  shall  be  re8t<Nred  to  him  without 
delay  ;  and  if  not,  they  shall  remain 
to  the  king,  and  be  seized  by  the 
sheriffs,  coroners  and  bailiffs,  and 
shall  be  delivered  to  them  of  the 
town,  which  shall  answer  before  the 
justices  of  the  wreck  belonging  to  the 
king.  And  where  wreck  belongeth 
to  another  than  to  the  king,  he  shall 
have  it  in  like  manner.  And  he  that 
otherwise  doth,  and  thereof  be  at- 
tainted, shall  be  awarded  to  prison, 
and  make  fine  at  the  king's  will, 
and  shall  yield  damages  also.  And 
if  a  bailiff  do  it,  and  it  be  disallowed 
by  the  lord,  and  the  lord  will  not 
pretend  any  title  thereunto,  the 
bailiff  shall  answer  if  he  have  where- 
of, and  if  he  have  not  whereof,  the 
lord  shall  deliver  his  bailiff's  body  to 
the  king.  By  answering  before  the 
justices  is  meant,  that  wreck  shall 
not  be  tried  in  the  admiralty  court, 
but  before  the  king's  justices  at 
common  law.  2  Inst.  168.  And 
see  15  R.  2.  c  3.  Kitch.  24 
{d)  Vaugh.  168.    Scroggs  127- 
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aUe  to  liare  some  manner  of  recompence  even  for  a  charitaUe 
act(a).  But  where  in  trover  for  an  anchor  and  cahle,  the  de- 
fendant pleaded  a  custom  in  the  manor  of  Micking,  in  Sussex, 
that  if  any  ship  or  boat  sailing  on  the  sea,  strikes  on  the  land 
held  of  the  manor  and  perishes^  though  it  is^  not  wreck,  yet 
the  best  anchor  and  cable^  &c.  belong  to  the  lord  of  the  manor, 
the  plea  was  adjudged  ill,  no  custom  of  sahage  being  found, 
and  the  alleged  custom  being  void  for  want  of  any  manner  of 
c(»)8ideration  to  support  it  (b). 

The  lord  of  a  manor  has  been  held  not  to  be  intitled  to  sal- 
vage for  taking  charge  of  wreck  against  the  owner's  consent, 
and  therefore  not  in  the  instance  of  parts  of  a  ship  being 
thrown  on  the  land  within  the  manor^  when  the  servants  of  the 
owner  are  there  to  take  care  of  them  for  him  (c). 


Trrastjre  trove. — It  would  appear  by  several  ancient  au- 
thors (rf),  that  treasure  trove,  at  some  far  distant  period^  be- 
longed to  the  finder ;  but  even  before  the  Conquest  (with  per- 
haps some  exceptions)  {e\  it  was  a  rule  of  common  law,  that 
treasure  trove  belonged  to  the  king  by  his  prerogative  (/),  or 
to  some  lord  of  a  manor  or  liberty,  by  special  grant  (g),  or  by 
prescription  (A). 

The  term  treasure  is  restricted  to  gold  and  silver  (i),  but  it 
may  be  either  in  bullion  (K),  coin,  or  plate ;  and  the  right  of 


(a)  Simprnn  v.  BUhwood,  3  Lev. 
M7,  See  the  pleadings  in  this  case 
in  Appx.  to  Lex.  Man*  pL  41^  p. 
126. 

(i)  Geere  v.  Surkensham,  3  Ler. 

(c)  Sutton  T.  Suck,  2  Taunt.  302. 

(</)  Staanf.  f.  39.  Olanv.  1. 1.  c.  1. 
L  14.  c  2.  Britt.  7>  26,  85.  Bract. 
1.  a  f.  120.  2  Inst.  168.  3  Inst. 
132. 

(0  3  Inst.  133| 


(/)  Kitch.  78.  3  Inst.  132-3. 

(g)  lb.  Fits.  Abr.  tit  Corone,  pL 
241,  436,  dtes  22  E.  3.  8  E.  2. 
Kitch.  78. 

(h)  Go.  Lit.  114  b.  3  Inst.  132-3, 
cites  21  H.  6.  tit.  Prescription  4.  22 
E.3.  oor.  241.  IH.7.33.  9  H.  7* 
20.  46  E.  3. 16.  Stamf.  pL  oor.  39. 
b.  lib.  fo.  109  b. 

(t)  3  Inst.  132. 

(k)  "  Veins  of  gold  and  silver  in 
the  ground  of  subjects^  also  belong  to 
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the  king  or  the  lord  presupposes  the  impossibility  of  an  identi- 
fication of  the  property  of  the  person  who  concealed  it  (a); 
but  it  is  immaterial  whether  it  be  found  hidden  in  the  ground, 
or  in  the  walls  or  roof,  or  ruins  of  any  house,  or  other  building, 
or  elsewhere  (b) ;  though  treasure  found  in  the  sea  still  belongs 
to  the  finder  (e). 

We  are  told  by  GlanviU  and  Bracton,  that  the  fraudulent 
concealment  of  treasure  trove,  was  an  offence  punishable  by 
death ;  but  it  was  long  since  adjudged  that  the  punishment 
should  be  by  fine  and  imprisonment  only  (d). 


Fairs,  Markets,  Tolls,  &c. — These  franchises  are  annexed 
to  many  manors,  but  are  to  be  claimed  only  by  grant  from  the 
crown  (e),  or  by  prescription  (/*) ;  and  even  if  the  grant  of  a 
fair  or  market  be  preceded  by  a  writ  of  ad  quod  damnum^  or 
the  usual  words  quod  non  sit  ad  nocumentum,  &c.  be  omitted 
in  the  grant,  yet  the  patent  shall  be  repealed  by  scire  Jucias, 


the  king  by  bis  prerc^tive^  for  tbey 
are  royal  mines."  3  Inst.  132«  Bat 
tbis  bas  been  doubted,  unless  tbe 
quantity  of  gold  or  silver  was  of 
greater  value  tban  tbe  quantity  of 
base  metal.  Plowd.  336.  1  Bl.  Com. 
294.  And  now  by  1  W.  &  M.  st.  1. 
c.  30.  and  6  W  &  M.  c  6,  mines  of 
copper,  &c.  shall  not  be  looked  upon 
as  royal  mines,  though  gold  or  silver 
may  be  extracted  firom  them  in  any 
quantities,  but  the  king  may  have 
the  ore  (other  than  tin  in  Devon  and 
Cornwall)  paying  the  price  stated  in 
the  act. 

(a)  Stath.  tit.  Coron.  Kitch.  78- 
Or  by  his  executors,  Fitz.  Abr.  Co- 
ron. 446,  cites  22  H.  6. 

(6)   Bract.  1. 2.  f.  10.  3  Inst  132. 

(c)  Britt.  f.  26.  Kitch.  78.  2  Inst. 
168. 


{d)  Stath.  tit.  Coron.  Pitz.  Abr. 
Coron.  265,  cites  22  E.  3.  3  Inst. 
133.  Kitch.  49.  Treasure  trove  as 
well  as  wreck  shall  be  inquired  of  by 
the  coroner.  3  Inst.  133.  Ante,  pp. 
773-4.  (tit.  •  Deodand'). 

(e)  As  an  evil  rather  than  a  good 
might  result  from  the  establishing 
of  additional  fJEiirs  or  markets,  it  is 
usual,  previous  to  a  grant  by  the  king, 
to  have  a  writ  of  €ul  quod  damnum 
issued  and  returned.  The  King  ▼• 
Butler,  3  Lev.  222.  2  Vent.  344. 
And  see  3  Burr.  1818,  in  Res  y. 
Marsden  ;  7  Bam.  &  Cress.  49.  n. 

(/)  Co.  Lit.  114.  b.  2  Inst.  220. 
And  see  HiU  v.  Smith,  10  East 
476. 1  Wils.  112.  Tenants  in  ancient 
demesne  have  a  qualified .  exemption 
from  toll,  ante,  pp.'692-3. 
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if  it  be  to  the  nuisance  of  the  king  or  others  (a).  But  it  has 
been  held,  that  an  uninterrupted  user  for  twenty  years,  gives  a 
prima  facie  right  to  a  fair  or  market,  and  affords  a  sufficient 
answer  to  an  indictment  for  a  nuisance  to  a  highway,  although 
thp  party  is  Uable  to  be  proceeded  against  for  the  usurpation  of 
tbe  franchise  (ft). 

The  grantee  or  owner  for  the  time  being  of  the  franchise  of 
a  market,  may  have  an  action  on  the  case  against  a  person  who 
erects  a  stall  upon  his  own  ground  near  to  the  market,  for  sell- 
ing meat,  &c.  though  he  should  not  take  toll,  or  usurp  a  fran- 
chise {€).  And  by  grant  or  prescription  the  owner  of  such  a 
market  may  prevent  persons,  being  inhabitants  of  the  place, 
from  selling  in  private  houses  (cf).  In  the  case  of  Dorking 
Market,  tried  before  Heathy  J.  (e),  a  man  had  fitted  up  an 
inner  room  in  a  public  house,  and  corn  was  pitched  and  sold 
there;  and  the  plamtiff  recovered  against  him  in  an  action  on 
the  case,  on  the  same  ground  as  in  the  prior  of  Dunstable's 
case,  because  it  was  done  secretly. 

And  in  the  case  of  the  bailiffs  of  Tewkesbury  v.  Brick* 


(a)  2  Inst.  406.  Rex  y.  Butier, 
xHa  snp.  2  RoU.  Abr.  140.  pl.2.  Com. 
Big.  Market  (C.  2).  And  notwith-i 
standing  the  issuing  of  the  writ^  an 
action  would  lie  by  the  private  owner 
of  a  market  that  was  injured.  1  Sir 
W.  BL  581.  If  a  faii  or  market  be 
set  up  without  patent^  to  the  nui- 
sance of  another^  the  party  aggrieved 
may  have  an  assise  of  nnisancOy  re- 
turnable into  the  King's  Bench.  F. 
N.  B.  184.  A. 

{b)  Rex  V.  Smiih  et  al  4  Esp. 
1 11.  And  see  Yard  v.  Ford,  2  Saund. 
172.  lb.  175.  n.  2. 

A  quo  narranto  will  not  lie  merely 
fiir  encouraging  and  promoting  the 
holding  of  a  market^  it  being  at  most 
a  misdemeanour^  and  no  usurpation 
of  a  firanehise.     Rex  v.  Marsden,  3 


Burr.  1812.  S.  C.  1  Sir  W.  BL  579. 
And  it  seems  doubtful  whether  an 
information  in  nature  of  a  quo  war^ 
ranio,  for  a  usurpation  upon  the 
crown  by  holding  a  fsur  or  market, 
can  be  granted  on  the  application  of 
a  private  person.  lb. 

(c)  Mosley  v.  Chadwick  &  others, 
7  Bam.  &  Cress.  47>  n.  (a). 

{d)  Sir  Oswald  Mosl^  v.  fValker, 
7  Bam.  &  Cress.  40.  9  Dow.  & 
Ry.  863.  And  see  Prior  of  D««- 
stablei's  case,  11  H.  6,  13.  Br. 
Abr.  'Prescription',  pi.  98.  7 
Bam.  &  Cress.  47*  n.  Com.  Dig^ 
tit. '  Market/  (F.  2.)  Vin.  Abr.  tit- 
Market  (B).  2  Roll.  Abr.  tit.  'Mar- 
ket/ B.  pi.  1. 

(e)  2  Taunt.  133. 
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neU  (a),  it  was  held  that  an  action  on  the  case  for  toll  lies, 
equally  against  the  seller  of  com  by  sample,  as  the  seUer 
of  com  pitched  in  bulk. 

But  it  is  at  least  very  doubtful  whether  the  grantee  of  a 
newly  created  market,  can  maintain  an  action  for  the  disturb- 
ance of  his  franchise,  against  a  person  selling  marketaUe  arti- 
cles in  his  own  shop  within  the  limits  of  the  market  place,  on 
the  market  day  (b). 

It  has  been  adjudged  that  if  a  g^ntee  of  a  market  suf* 
'  fer  another  to  erect  a  market  in  his  neighbourhood,  and  to  use 
it  uninterraptedly  for  three  and  twenty  years,  he  is  barred  of 
an  action  on  the  case  for  a  disturbance  of  his  francluse  (c). 

The  lord  of  a  manor  having  a  grant  of  a  fair  or  market 
generally,  may  hold  it  at  any  place  where  it  can  be  most  con- 
veniently held  (d)  ;  and  if  the  grant  prescribe  a  particular  vill, 
the  lord  may  remove  the  fair  or  market  to  any  situation  within 
the  precinct  of  his  grant ;  and,  after  notice,  may  have  treq>as8 
against  any  person  going  upon  his  soil  in  the  old  market- 
place (e). 

Upon  the  grant  of  a  fair  or  market,  the  lord  shall  have  a 
court  o(  Piepoudre  (or  Pipowders)  as  incident  thereunto  with- 
out any  special  words,  it  being  for  the  advancement  of  justice, 
and  not  of  a  private  interest  (y). 

(a)  2  Taunt.  120.  And  see  Most-  (e)  Curwen  ▼.  Salkeld,  3  East  53a 
ky  V.  Pierson,  4  T.  R.  104.  (/)  2  Inst.  221.  4ib.  271.  Tlie 

(b)  The  Mayor^  &c.  of  Maccles*  court  of  pipowders  is  incident  to  a 

JiM  V.  Pedley,    4  Barn  &  Adolp.  fair  or  market,  as  a  court  baron  is  to 

397-    And  see  Prince  r,  Lewis,  2  a  manor.    It  is>  however,  a  court  of 

Car.  &  Pay.  66.  recoil,  to  be  holden  before  the  stew- 

(c)  Hclcrtfi  y.  Heel,  1  Bos.  &  ard,  and  its  jurisdiction  consisteth  in 
Pul.  400.  these  four  essentials:  1.  The  cause  of 

When  equity  will  interfere  to  en-  action  must  arise  in  the  time  of  the 

force  the  lord's  right  to  tolls,  see  particular  fair  or  market.    2.  It  must 

Mayor,  &c.  of  Reading  ▼.  Winktvorth,  relate  to  things  which  concern  the 

5  Pri*  473*    Duke  of  Norfolk  v.  My-  market,  therefore,  if  one  slander  par- 

er^,  4  Madd.  83.    Antept.  l.p.  633.  ticular  wares  to  the  injury  of  an- 

(d)  Dixon  y.  Robinson,  3  Mod.  other,  previous  to  the  market,  the 
107.  Rex  V.  ColterHl,  1  Bam.  &  Aid.  court  has  no  jurisdiction.  3.  It  must 
67*  su^se  within  the  precinct  <^  the  fitir 
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And  the  right  to  appoint  a  clerk  to  the  fair  or  market,  is 
ako  incident  to  the  franchise,  and  he  will  be  intitled  to  his  rea« 
sonable  fees  (a). 

But  as  a  toll  is  a  matter  of  private  benefit  to  the  lord,  it  is 
not  necessarily  inddent  to  a  fair  or  market,  as  was  adjudged  in 
the  case  of  Northampton  (h),  wherein  it  was  resolved,  that  if 
the  toll  granted  with  a  fair  or  market  be  unreasonable,  the 
grant  of  the  toll  is  void,  and  the  fair  or  market  shall  be  ac- 
counted a  free  fair  or  market : — ^And  the  exaction  of  an  out- 
rageous toll  would  intitle  the  king  to  seise  the  franchise  into 
his  own  hands  (c). 

In  the  late  case  of  Brett  v.  Beales  (d),  Lord  Tenterden 
referred  to  Truman  &  Walgham  (e)  and  other  authorities 
establishing  that  one  may  have  tolUtraverse  by  prescription, 
so  also  toUrthorough  for  some  reasonable  cause  to  be  shown, 
as  to  repair  a  way,  &c.,  but  the  judgment  of ,  the  court  in  the 
principal  case  was,  that  the  repair  by  the  corporation  of  Cam- 
bridge, of  certain  bridges  over  the  Cam,  and  some  of  the 
streets,  was  not  a  sufficient  consideration  to  support  a  claim  of 
toll-thorough  in  all  parts  of  the  town. 

It  has  been  decided  that,  although  every  person  has  a  right 
to  go  into  a  public  market  to  buy  and  sell,  without  paying  any 


or  market.  4.  The  plaintiff  or  his 
attorney  must  take  an  oath  according 
to  the  Stat.  17  £dw.  4.  c  2.  and  ]  R. 
2.  c  6;  bat  this  does  not  conclude 
the  defendant.  Hall  4*  Jonet^s  case, 
cited  4  Inst.  272.  And  see  Hall  v. 
Pyndar,  Dy.  133  a,  and  the  several 
esses  there  referred  to. 

(a)  4  Inst  27a  c.  61. 

{h)  M.  39  &  40  £li2.  car.  regt. 
2  Inst.  220.  S.  C.  {Ueddy  v.  WhetU 
kouse),  Cro.  Eliz.  553.  And  see  The 
Mayor y  4-c.  of  Northampton  v.  Ward, 
28tr.  1239.  S.G.  1  Wils.  115.  Da- 
vaUry  case,  {HoUoway  ▼.  Smith,)  2 
Sir.  1171.  Lowden  v.  Hieron,  1 
Holt,  N.  P.  547.  6  £ast  438.  Com. 


Dig.  Market  F.  1.  7  Bam.  &  Cress. 
50j  in  Mosley  8c  Walker. 

(c)  2  Inst.  219.  1  Wils.  114. 

{d)  10  Barn.  &  Cress.  508.  S.  C.  1 
Moody  &  Malk.  416. 

(e)  2  Wils.  296.  A  special  con- 
sideration need  not  be  shown  to  sup- 
port a  daim  to  toll-traverse.  Rick" 
ards  y.  Bennett,  1  Bam.  &  Cress. 
223 ;  2  Dow.  &  Ry.  389.  See  as  to 
the  evidence  requisite  to  support  toll- 
traverse,  Vines  v.  Reading  Corpora- 
tion, 1  You.  &  Jerv.  4.  4  Bing.  8. 
Persons  interested  in  the  result  may, 
from  necessity,  be  competent  witnesses 
in  an  action  for  toll-traverse.  Lancum 
Y.  Lovell,  9  Bing.  465. 
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toll,  if  none  be  due  by  prescription,  yet  the  owner  is  intiUed 
to  Stallage  and  Piccage,  that  is,  to  a  compensation  for  placing 
a  stall,  and  for  any  breaking  up  of  the  ground ;  and  the  re- 
medy for  this  is  trespass  (a). 

These  franchises  may  be  forfeited  by  non-user  (i),  (which 
would  naturally  induce  the  presumption  of  a  surrender  of  them 
to  the  crown  (c) ;  )  or  by  mis-user,  so  that  should  the  grantee 
neglect  to  perform  the  terms  prescribed  by  the  patent,  it  might 
be  repealed  by  writ  of  scire  facias  (d). 


Free  Chase  or  Park  (^).  (Free  Warren :  Free  Fishery j 
^c.)  Although  these  subjects  are  in  some  degree  connected 
with  the  preceding  considerations  on  manorial  franchises,  I  do 
not  feel  that  they  are  of  a  nature  to  call  for  any  lengthened 
commentary  in  the  present  treatise. 

The  reader,  however,  is  reminded  that  Free  Chases  or 
Parks  were  tracts  of  land  granted  to  a  subject,  under  one  or 
other  of  those  names,  or  grounds  converted  by  the  owner  into 
chases  or  parks,  under  a  license  from  the  crown,  and  were  con- 
sidered as  smaller  forests ;  but  that  they  were  not  subject  to 
the  forest  laws,  the  grantee  having  no  power  to  appoint  officers 
of  the  forest,  or  to  hold  courts  (jf ) : — It  is  also  to  be  recol- 


(a)  The  Mayor,  S^c,  ofNorthamp* 
ton  V.  Ward,  ubi  sup.  And  see  Mo. 
474.  1  Barn.  &  Aid.  71>  in  Rex  y. 
CoUerilL  A  table  placed  in  an  open 
market  is  considered  as  a  stall.  The 
Mayor,  4^.  of  Norwich  v.  Swan,  2 
SirW.  Bl.  1116. 

Both  Stallage  and  Piccage  are  de- 
rived from  the  right  to  the  soil.  See 
as  to  both.  Com.  Dig.  Market  (F.  2). 
2  RoU.  Abr.  123.  15  Vin.  244-^. 

And  the  party  intitled  to  stallage 
may  wave  the  tort  and  bring  assump- 
sit. Mayor,  &c.  of  Newport  v.  Saun* 
ders.    3  Bam.  Sc  Adolp.  411. 


(6)  Leicester  Forest  case,  Cro* 
Jac.  155. 

(c)  Br.  Franchise  10^  26. 

{d)  lb.  14,  22.     12  Mod.  271. 

(e)  A  park  consists  of  vert,  veni- 
son, and  indosure,  and  a  determin- 
ation in  either  of  these  requisites 
amounts  to  a  disparkment.  Sir 
Charles  Howards s  case,  Cro.  Car.  60. 

( /)  4  Inst.  314.  But  it  appears 
that  royal  forests  were  sometimes 
granted  by  the  crown  to  a  subject, 
with  express  authority  fcnr  the  ad- 
ministration of  justice  there.  Leicesm 
ter  Forest  case,  sup. 
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lected  that  these  franchises  can  only  be  claimed  by  grant,  dr  by 
prescription  (a). 

And  I  am  induced  to  avail  myself  of  this  opportunity  of  re- 
ferring the  student  to  Lord  Coke's  4  Inst  [[p,  289,  et  seq.^ 
and  to  Mr.  Justice  Blackstone^s  Commentaries  [[vol.  2.  c.  27], 
for  a  clear  and  interesting  exposition  of  the  forest  laws,  as 
they  existed  in  the  Saxon  aera^  and  as  new  modelled  upon  the 
Norman  conquest ;  and  the  more  so  as  it  will  be  seen  by  the 
legal  authorities  adverted  to,  that  the  arbitrary  and  oppressive 
character  of  the  forest  laws,  was  maintained  by  the  estabUsh- 
ment  of  several  courts  (b),  imitative  of  those  ordained  by  our 

(a)  See  Co.  Lit.  114  b.     11  Co.     most  commonly  four  in  each  forest^) 


87  b.  Lord  Coke,  (4  Inst.  318)  says^ 

"And  it  is  to  be  observed  that  a 

"  man  may  have  a  free  chase  as  be- 

"  longing  to  his  manor^  in  his  own 

"  woods^  as  well  as  a  warren  or  park 

"  in  his  own  grounds ;  for  the  chase, 

"  warren,   and  park,  are  collateral 

'*  inheritances,  and  not  issuing  out 

**  of  the  soil,  as  the  common  doth ; 

**  and  therefore  if  a  man  hath  a  chase 

"  in  other  men's  grounds,  and  after 

"  purchase  the  grounds,  the  chase 

"  remaineth." 

As  to  commonable  rights  and 
other  like  privileges  in  chases  or 
pirks,  (and  which  may  also  exist  by 
prescription  in  forests,)  see  4  Inst. 
298-9,  &c. 

(6)  The  courts  of  the  forest  were, 
1.  The  WoodmoU  court,  or  court  of 
attachments  kept  before  the  verderors 
every  forty  days,  for  the  presentment 
and  inrolment  only  of  attachments  de 
viridi  et  venaiione :  2.  The  court  of 
survey  or  lawing  of  dogs,  held  every 
third  year:  3.  The  Swainmote  Court 
held  thrice  in  the  year  by  the  stew- 
ard (who  acted  ministerially  only) 
before  the   verderors,  (there  being 

VOL.  n. 


as  judges  of  the  court ;  and  at  this 
court  the  attachments  of  the  forest- 
ers were   presented,  and   the   free- 
holders within    the  forest  were   to 
appear  and  make  inquests  and  juries ; 
but  the  court  did  not  follow  up  its 
conviction  by  judgment :  and  4.  The 
court  of  the  Justice,  seat,  holden  be- 
fore the  chief  justice  of  the  forest, 
called  in  the  books  justice  in  eyre, 
and  which  could  not  be  kept  oftener 
than  every  third  year ;  and  only  on 
forty  days'  summons,   one  writ    of 
summons  being  directed  to  the  sheriff 
of  the  county.     And  at  the  sessions 
of  this  Justice  in  eyre  he  was  to  pro- 
ceed on  the  presentments  made  at 
the  Swainmote  courts,  before  a  jury. 
It  should  seem  that  a  presentment  or 
indictment  of  this  court,  previously 
found   in   the  swainmote,  was   not 
traversable,  but  that  an  indictment 
in  the  court  of  the  justice  seat,  not 
found  in  the  swainmote,  might  be 
traversed,  it  having  been  presented 
but  by  one  jury.  4  Inst.  291,  cites  8 
E.  3.    Itinere  Pickering,  147  &•    21 
£.  3.  48.     See  further  as  to  these 
courts.  Com.  Dig.  Chase  (R). 
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Saxon  ancestors/ for  the  more  substantial  and  legitimate  objects 
of  maintaining  the  good  order  of  society,  and  the  relative  rights 
of  its  component  members,  and  of  which  T  propose  to  take  par- 
ticular notice  in  the  introductory  part  of  the  next  and  conclud- 
ing  chapter  (a). 


Free  Warren.  —  The  franchise  of  free  warcen  is  to  be 
claimed  only  by  grant  from  the  crown  or  by  prescription, 
which  supposes  such  a  grant  (b),  and  the  effect  of  it  is  to  vest 
in  the  grantee  a  property  in  such  wild  animals,  or  inferior 
species  of  game,  as  are  deemed  the  beasts  and  fowls  of 
warren  (c). 

If  a  person  having  a  free  warren  alien  the  lands^  the  right 
of  warren  is  extinct,  nothing  being  reserved,  and  the  land  only 
being  granted;  but  a  reservation  of  the  warren  would  be 
good(d). 


(a)  It  appears  almost  unnecessary 
to  remind  the  student  that  by  the 
charter  9  H.  3,  [carta  de  foresta,2 
(the  immunities  of  which  Mr.  Jus- 
tice Blackstone  observes,  ^  were  as 
^  warmly  contended  for,  and  extorted 

*  from  the  King  with  as  much  diifi- 

*  culty,  as  those  of  magna  carta  itself/ 
2  voL  Com.  p.  416,)  many  forests 
were  disafforested,  and  the  penalties 
of  the  forest  laws  greatly  relaxed, 
and  that  by  many  subsequent  statutes 
and  long  disuser,  *  this  prerogative  is 

*  now  become  no  longer  a  grievance 
'  to  the  subject.' 

(6)  11  Co- 87  b.  Co.  Lit- 114  b. 
Br.  Warren,  pi.  1,  cites  3  H.  6.  12. 
Manw.  Warren.  Forest,  pi.  43.  And 
in  trespass  against  the  game-keeper 
of  the  lord  of  the  manor,  it  lies  upon 
the  defendant  to  prove  a  royalty  in 
justification  of  theentry  upon  the  plain- 


tiff's land,  by  showing  a  grant  of  a 
free  warren  from  the  Crown.  Picker* 
ing  V-  Noises,  4  Barn.  &  Cress.  639. 

(c)  See  F.  N.  B.  86-7,  and  the 
notes.  Beasts  and  fowls  of  warren^ 
are  hares  and  rabbits,  pheasants  and 
partridges.  Manw.  95.  In  Co.  Lit. 
(233  a.)  a  roe  is  also  named  as  a 
beast  of  warren,  and  quail,  rail» 
woodcock,  heme,  mallard,  &c  as 
fowls  of  warren.  Grouse  are  not 
birds  of  warren.  The  Duke  of  De- 
vonshire V.  Lodge,  7  Barn,  fc  Cress. 
36.  Beasts  of  park  or  chase  are, 
buck,  doe,  fox,  martron,  and  roe. 
Manw.  94.  Co.  Lit.  233  a.  8  Co. 
138  b.  Beasts  of  forest  or  venary 
are,  hart,  hind,  hare,  boar^  and  wolf* 
Manw.  91.    8  Co.  138  b. 

(d)  Br,  Warren,  pi.  3,  cites  35  H. 
6.55. 
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And  if  a  person  having  a  manor  in  which  there  is  a  free 
warren  should  enfeoff  another  of  the  manor^  with  the  appur- 
knamces,  the  warren  would  not  pass  (a),  for  a  warren  is  not 
neeessarily  appurtenant  to  a  manor^  though  it  may  be  so  by 
prescription  (i). 

The  franchise  of  free  warren  implies  a  sole  and  exclusive  (c) 
power  of  killuig  game  within  the  ambit  of  the  grant,  on  con- 
dition of  preventing  others  from  doing  so,  and  therrfore,  as  Sir 
WUUam  Blaeisione  says  (d\  **  A  man  that  has  the  franchise 
of  warren  is  in  reality  no  more  than  a  royal  game-keeper.'* 

Whether  or  not  a  person  may  have  a  property,  ratione  soli, 
in  such  Jera  nature  as  are  denominated  game,  or  how  far 
such  possible  right  may  be  affected  by  any  manorial  privileges 
m  lords  of  manors,  emanating  from  the  King  and  founded  on 
principles  of  feudal  tenure,  does  not  appear  to  be  a  question  so 
immediately  connected  with  the  subject  of  the  present  treatise, 
as  to  call  for  particular  animadversion  in  this  place  (e) ;  but 


(0)  Br.  Warren,  pi.  7*  And  see 
ib.  pL  5,  citing  14  H.  4.  6. 

(6)  Bmvltion  v.  Hardy,  Cro.  Elis. 
547.  &  C.  5  Co.  104  a.  Bj  prescrip- 
tiim  a  person  may  have  a  warren  in 
a  fonttt,  but  there  must  be  an  allow- 
ance <^  it  in  eyre,  that  is  in  the  court 
of  the  forest.  Sir  Rkkard  Harrison' f 
case,  W.  Jones  280. 

(c)  Bnt  a  free  warren  is  not  neoes* 
aarQy  an  exclusive  right,  for  in  one 
caae  a  preaeription  for  the  lord  of  the 
manor,  hia  tenants  and  £Burmers,  to 
fowl  in  the  warren  of  another,  was 
hdd  good  upon  demurrer.  Davies's 
case,  3  Mod.  246. 

(i)  2  vol.  Com.  39. 

(e)  I  hare  pleasure,  however,  in 
teferiiag  the  reader  for  much  use* 
HI  information  on  the  character  of 
the  gsme  laws  of  this  country,  and 
for  the  means  of  forming  his  own 


judgment  on  the  controverted  right 
of  lords  of  manors^  to  sport  over  the 
grounds  of  others  within  their  re* 
speotive  seigniories,  to  Mr,  Chitty'a 
treatise  on  the  game  laws,  and  to 
Pro&saor  Christian's  notes  to  the 
commentary  of  Mr.  Justice  Black" 
stone,  [2  vd.  Com.  c.  27,^  on  the 
right  of  property  in  such  animals 
fero!  natures,  as  come  under  the  de- 
nomination of  game,  in  which  the 
learned  Professor  opposes  the  doc- 
trine advanced  by  Sir  fF.  BlachsUme, 
that  the  sole  property  of  all  the  game 
in  England,  and,  as  a  consequence, 
the  exclusive  right  of  taking  and 
destroying  it,  is  vested  in  the  King, 
as  the  ultimate  proprietor  of  the  soi]. 
The  reader's  partienkr  attention  is 
also  called  to  a  useful  work  pub- 
lished a  few  years  since,  intitled  "  A 
'^  treatise  on  the  rights  of  manors  as 
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assuming  that  a  right  of  property  may  exist  in  this  species  of 


^*  deduced  from  the  most  ancient  and 
'^  best  authorities^  with  a  report  on 
"  the  game  laws^  and  comment/'  the 
author  of  which  wholly  dissents 
from  the  arguments  of  Professor 
Christian. 

I  am  induced  to  express  my  as- 
sent to  Sir  Wm,  Blackstones  posi- 
tioUj  that  the  sole  right  of  property 
in  all  wild  animals  became  vested  in 
the  Kingj  from  the  period^  at  least, 
of  the  establishment  of  the  feudal 
system  in  this  country ;  and  I  con- 
ceive that  the  right  of  the  lord  of  a 
manor  or  other  royalty^  to  take  and 
kill  game  within  the  confines  of  his 
seigniory,  either  as  an  exclusive  right, 
or  concurrently  with  the  owners  of 
the  soil,  is  founded  on  the  preroga- 
tive title  of  the  King.  Whether  the 
right  be  exclusive  or  concurrent  must 
depend  on  the  words  of  the  grant,  or 
evidence  of  usage,  for  the  right  may 
exist  by  prescription,  which  presup- 
poses a  grant.  But  an  exercise  for 
several  years  of  the  right  of  sporting, 
which  might  be  referrible  to  the  te- 
nant's acquiescence,  will  not  induce 
the  presumption  of  an  ancient  grant. 
Pickering  v.  Nwfes,  4  Bam.  &  Cress. 
639. 

It  is  clear  that  an  ancient  grant 
from  the  Crown  of  the  franchise  of 
taking  and  killing  game  within  a  li- 
mited district,  would  give  the  grantee 
the  power  of  going  over  the  grounds 
of  others,  without  being  considered 
a  trespasser.  Such  a  grant  would  in 
£act  vest  the  franchise  of  a  free  war" 
ren  in  the  grantee,  which  alone  can 
jiistify  a  person's  sporting  on  an- 
other's soil^  or,  indeed,  even  on  his 


own.  2  BI.  Com.  39.  Vide  also  the 
above  case  of  Pickering  v.  Not/es,  in 
which  the  court  of  B.  R.  held  that  it 
was  for  the  defendant,  upcm  the  issue 
joined,  to  prove  first  that  he  had 
such  a  royalty,  and  secondly  that  at 
the  time  in  question  he  was  in  the 
due  exercise  of  it. 

It  does  not  appear  to  me  that  the 
lord  of  a  manor  can  claim  any  right 
of  sporting  over  grounds  not  in  his 
own  possession,  under  the  provisions 
of  the  several  acts  of  parliament  an- 
thorising  lords  of  manors  to  appoint 
game-keepers,  and  empowering  such 
keepers,  for  the  preservation  of  game, 
to  search  for  noxious  animals  and  en- 
gines of  destruction,  and  also  to  kiU 
game  for  the  use  of  the  lord ;  I  ap* 
prehend,  indeed,  that  the  powers  of 
game-keepers   appointed    under  the 
acts  of  parliament  alluded  to,  would 
be  held  to  extend  only  (as  far  as  they 
may  be  protected  by  the  provisions 
of  those  acts  against  an   action  of 
trespass,)  to  such  lands  as  should  be 
in  the  lord's  immediate   possession, 
and  those  perhaps  belonging  to  others, 
over  which  the  lord  had  a  right  to 
sport  under  an  ancient  grant  from 
the  Crown,  or  by  prescription.     The 
case  of  the  Earl  of  Ailesbury  v.  Pat" 
tison,  Dougl.  28,  clearly  shows  that 
the  Courts  of  Law  are  disposed  to 
circumscribe,  as  much  as    possible, 
the  powers  of  the  acts  of  22  and  23 
Car.  2,  and  the  5th  of  Anne,  and 
other  subsequent  statutes,   authoris- 
ing lords  and  ladies  of   manors  to 
appoint  game-keepers;    for  in  that 
case  Lord  Mansfield  held^  that  the 
words  *^  manors  or  other  rojyalties,'' 
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animal,  ratione  soli  (a),  yet  it  is  clear  that  such  right  would 
be  subservient  to  the  franchise  of  free  warren  (i),  and  it  should 
certainly  seem  that  a  free  warren  over  the  lands  of  another 
person^  may  exist  by  prescription  (c). 


in  the  first  mentioned  act,  did  not 
extend  to  a  hundred  or  Wapentake, 
which  wonld  have  heen  expressed,  if 
the  legislature  had  meant  the  act  to 
apply  to  royalties  of  a  higher  nature 
than  a  lordship  or  manor. 

[^But  N.B.    The  provisions  of  the 
act  of  1st  &  2d  W.  4.  c.  32.  have 
aomewhat  extended   the   powers  of 
lords  of  manors  over  game.     The  act 
not  only  authorises  the  lord  to  ap- 
point game- keepers  to  preserve  or 
Jdll  game  within  the  limits  of  the 
manor  for  the  lord's  use ;  but  by  the 
lOth  sect,  the  lord  may  pursue  and 
kill  game  upon  the  wastes  and  com- 
mons, and  give  authority  to  any  cer- 
tificated person  to  enter  upon  such 
wastes  and  commons,  for  the  pur- 
pose of  pursuing  and  killing  game. 
And  by  the  15th  sect,  the  owner  of 
land,  in  Wales,  of  the  clear  annual 
value  of  £500,  not  being  within  the 
bounds  of  any  manor,  may  appoint  a 
game-keeper,    to    preserve    or    kill 
the  game  thereupon .3 

I  would  further  submit,  that  the 
franchise  of  sporting  .over  the  grounds 
of  another,  under  a  grant  to  the  lord 
of  a  manor,  may  be  lost,  as  well  by 
a  conveyance  of  the  demesnes  of  the 
manor  without  reserving  the  fran- 
chise, as  by  non-user,  such  discon- 
tinuance of  the  exercise  of  the  right, 
inducing  the  presumption  of  a  re- 
lease and  extinguishment  of  it,  which 
extinction  seems  to  be  perfectly  con- 
sistent with  established  principles  of 


tenure,  as  between  the  lord  and  the 
owner  of  land  within  his  manor,  (See 
ante,  p.  794,  as  to  the  extinction  of  a 
free  warren.)  But  it  is  probable  that 
on  an  extinguishment  of  the  right  of 
the  grantee  of  the  Crown,  the  pre- 
rogative right,  to  the  extent  of  that 
formerly  exercised  by  the  lord  under 
the  particular  grant,  would  revive. 

(a)  The  case  of  Sutton  4'  Moody, 
Saik.  556;  1  Lord  Baym.  250; 
Comb.  458 ;  5  Mod.  375 ;  12  Mod. 
144,  is  an  authority  that  the  courts 
will  presume  a  right  of  property  to 
game  in  the  owner  of  the  land  on 
which  it  is  killed,  ratione  soli,  as 
against  a  perfect  stranger ;  but  it  is 
a  possessory  property  only.  F.  N.  B. 
87  A.  And  see  12  H.  a  la  11  Co. 
87  b.  4  Inst.  320.  2  BL  Com.  419. 
Post.  p.  798.  n.  (a).   » 

{b)  Sutton  V.  Moody,  sup.  The 
frequency  of  these  grants  is  urged  by 
Sir  fVilliam  Blackslone  in  favour  of 
his  position,  that  the  exclusive  right 
of  taking  and  destroying  game  be- 
longed to  the  King.  2  Com.  417* 

(c)  Br.  Warren,  pi.  2,  cites  34  H. 
6.  28.  lb.  pi.  3.  And  see  Davies's 
case,  ante,  p.  795.  n.  (c).  Rex  v. 
Talbot,  Cro.  Car.  311.  Fowler  v. 
Seagrave,  Bulst.  254.  Sutton  v. 
Moody,  sup.  But  an  alienation  of 
the  land  without  reserving  the  war- 
ren would  extinguish  the  right.  Br. 
Warren,  pi.  3,  cites  35  H.  6.  55. 
Dy.  306.  Ante,  p.  794. 

The  grant  of  free  warren  would 
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When  the  right  of  property  in  wild  animals  can  be  daioded 
ratione  privUegii,  it  nevertheless  continues  only  so  long  as 
they  remain  within  the  limits  of  the  particular  franchise^  ex- 
cept;  indeed,  that  the  property  would  not  be  changed  by  being 
hunted  by  the  owner,  or  even  by  a  stranger,  out  of  the  free 
chase  or  warren,  and  killed  in  the  grounds  of  another  per- 
son («). 


Free  Fishery,  &c. — ^A  free  fishery  in  its  more  ordinary 
acceptation,  means  an  exclusive  right  of  taking  and  killing 
fish  in  an  arm  of  the  sea  (V),  or  navigable  river  (c)  being  an 


seem  to  give  a  right  to  appoint  a 
warrener  to  preserve  the  game,  who 
is  justified  by  andent  usage  in  kill- 
ing dogs,  cats,  and  vermin.  Wad" 
hurst  V.  Damme,  Cro.  Jac.  45. 

(a)  2  Bl.  Com.  419.    The  learned 
judge  there  also  states,  (and  so  the 
law  clearly  seems  to  be,)  that  "  if  a 
man  starts  game  on  another's  prx» 
vaU  grounds  and  kiUs  it  there,  the 
property  belongs  to  him  on  whose 
ground  it  was  killed,  because  it 
was  also  started  there,  the  property 
arising   raiione   soli:    whereas  if 
after  being  started  there  it  is  killed 
in  the  ground  of  a  third  person, 
the  property  belongs  not  to  the 
owner  of  the  first  ground,  because 
the  property  is  local,  nor  yet  to 
^*  the  owner  of  the  second,  because  it 
"  was  not  started  in  his  soil ;  but  it 
vests  in  the  person  who  started  and 
killed  it,  though  guilty  of  a  tres- 
pass  against    both    the    owners." 
And  see  Churchwarden  v.  Studdy, 
14  East  249. 

(6)  There  can  be  no  prescription 
i<a  a  right  to  fish  in  the  sea,  as  an- 
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nexed  to  certain  tenements^  sad  ri^t 
being  common  to  all  the  king's  sub- 
jects. Wardy.CresweU,WiaM^65. 
Kitch.  45,  cites  8  E.  4. 10.  '  If  the 
water  ebb  and  flow  upon  my  land, 
every  one  may  fish  there;'  per 
Choke,  ib. 

Fishing  with  stake  nets  on  At 
sea  coast  near  the  mouth  of  a  river, 
is  not  prohibited  either  by  the  statute 
or  the  common  law  of  Scotland. 
Earl  of  Kintore  AppeL,  Forbes  4* 
oihers  Resp.  4  Bli.  N.  S.  485.  In 
which  case  it  was  held  that  proprie* 
tors  of  fisheries  on  the  sea  coast  in- 
titled  only  by  the  terms  of  their 
grant  to  fish  with  a  net  and  coble, 
cannot  be  restrained  from  fishing 
with  stake  nets  on  the  suit  of  owners 
of  fisheries  in  a  river. 

(c)  Some  of  the  books  aeem  to  ex- 
tend the  term  Jree  JUhery  to  pnUic 
rivers,  though  not  arms  of  the  sea* 
See  2  Bl.  Com.  39.  Per  Lwd  Mmns- 
Jidd,  in  Carter  v,  Murcot,  4  Burr. 
2164.  Per  HoU,  C.  J.,  in.  Warrem,  v. 
Matthews,  1  Salk.  357. 
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arm  of  the  sea  (a),  under  a  grant  from  the  crown  (b),  and  is 
therefore  considered  as  a  rojal  franchise  (c) ;  and  as  the  jea- 
lousy with  which  this  privilege  was  viewed  by  the  people  led 
to  a  declaration  in  King  John's  charter,  [[c.  47J  that  where 
the  banks  of  rivers  had  been  first  defended  in  his  time,  they 
should  be  laid  open ;  and  in  the  charter  of  9  Hen.  3.  c.  16, 
that  no  banks  should  thenceforth  be  defended,  but  such  as 
were  so  in  the  time  of  Henry  his  grandfather  (d),  it  has  been 
suggested  that '  a  franchise  of  free  fishery  ought  now  to  be  at 
least  as  old  as  the  reign  of  Henry  the  2d/  (e) 

Although  it  has  been  supposed  that  a  several  fishery  is  a 
perfectly  distinct  franchise  from  a  free  fishery,  in  that  the  owner 
of  a  several  fishery  '  must  be,  or  at  least  derives  his  right  from, 
the  owner  of  the  soil'/(y*),  wluch  is  not  requisite  in  a  free  fish- 
ery, for  that  term  imports  the  right  to  fish  in  the  waters  of 
another  (g) ;  and  from  a  common  of  piscary,  in  that  the  latter 
does  not  imply  an  exclusive  right  (A) ;  yet  others  have  sUghted 
these  distinctions,  and  considered  a  free  fishery  merely  as  a 
Uberty  to  fish  in  the  several  fishery  of  the  grantor  (e),  and  to 


r 


(a)  River  Bonn  case.  Sir  John 
Davis's  Rep.  55. 

(6)  The  right  must  be  clearly 
proTed,  and  cannot  be  presumed. 
Carter  v.  Muroot,  uW  sup; 

In  a  late  case  where  the  lord 
claimed  the  exclusive  privilege  of 
catting  Bca-weed  (vraic)  from  rocks 
covered  at  ordinary  tides  by  the  sea^ 
and  which  rights  in  the  absence  of 
any  grant  from  the  crown^  could  only 
be  snstained  by  evidence  of  long  and 
undisturbed  enjoyment,  the  evidence 
being  of  a  continued  adverse  claim 
^thout  resistance,  followed  up  by 
«uit,  the  court  of  appeal  (privy  coun- 
cil) set  aside  the  judgment  in  faivour 
of  the  lord.  Benest  v.  Pipon,  1 
Knapp.  (P.  C.)  60. 


(c)  2  BL  Com.  39. 

(d)  See  the  case  of  fVeld  v.  Horn- 
by,  7  East  195. 

(e)  2  Bl.  Com.  39, 417-  1  Campb. 
312  n. 

(/)  2  BL  Com.  39.  And  see  Kitch. 
46,  cites  17  E.  4.  6.  lb.  47,  cites  22 
E.  4. 116. 

{g)  Kitch.  46,  cites  4  E.  3.  Tres- 
pass 222.  7  H.  7. 13.  18  E.  4.  5, 

(A)  Free  fishery  held  to  import  an 
exclusive  right,  equally  with  a  gene- 
ral piscary.  Smith  v.  Kemp,  Salk* 
637.  S.  C.  Carth.  285. 

Common  of  piscary  may  be  pre- 
scribed for  as  appendant  to  land. 
Kitch.  46. 

(i)  2  Sid.  8,  cited  2  BL  Com* 
40. 
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be  synonymous  with  common  of  piscary  (a)  ;  and  others  again 
have  denied  that  ownership  of  the  soil  is  necessarily  included 
in  a  several  fishery  (i). — These  conflicting  opinions  are  ably 
digested  by  Mr.  Hargrave  in  his  learned  note  above  referred  to, 
but  that  very  distinguished  lawyer  thought  proper  to  leave  the 
question  open  to  future  discussion.  It  would  seem,  however, 
to  be  settled  that  a  fishery  in  a  navigable  river  described  in  an 
ancient  grant  '  separalem  piscariam '  is  an  incorporeal  and 
not  a  territorial  hereditament,  but  that  where  the  terms  of  the 
grant  are  unknown,  the  owner  of  a  several  fishery,  would  be 
presumed  to  be  owner  of  the  soil  (c).  And  the  case  of  The 
King  V.  Ellis  (d),  shows  that  particular  privileges  in  the 
grantee,  are  inconsistent  with  a  mere  incorporeal  fishery. 

It  was  decided  in  the  case  of  Scratton  v.  Brown  (e)  that  a 
grant  by  the  lord  ot*  a  manor,  (possessing  the  franchise  of  a  fish- 
ery,)  of  a  messuage,  &c.,  and  certain  sea-grounds,  oyster-layings, 
shores,  end,  fisheries,  with  full  and  free  liberty  tofi^h,  dredge, 
and  lay  oysters  thereon,  did  not  convey  a  mere  privilege  and 
easement  only,  leaving  in  the  grantor  the  general  property  in 
the  soil^  but  the  soil  itself,  and  that  the  operation  of  the  words 
*  sea-grounds'  was  not  qualified  and  restricted  by  the  super- 
added words  '  oyster-layings,'  *  liberty  to  fish,'  &c. 

The  grant  in  the  last-mentioned  case  described  the  sea- 
grounds,  &c.   to  be  bounded  by  the  high  and  low,  water 


(a)  See  2  Bl.  Com.  40.  Upton  v. 
Dawkin,  3  Mod.  9?.  Comb.  11. 
Peak  V.  Tucker,  cited  Carth.  286, 
marg.  But  see  Salk.  637. 

(6)  Co.  Lit.  122  a.  Bract,  f.  208  b. 
And  see  Mr.  Hargrave's  note  [72  ^o 
Co.  Lit.  122  b.  Where  a  person  exer- 
cising the  right  of  fishing  in  the  river 
Severn^  between  certain  limits  within 
a  manor  bordering  on  the  river^  under 
a  grant  from  the  Crown>  also  exercised 
the  privily  of  landing  nets  on  the 
bcach^  and  driving  stakes^  the  court 


of  King's  Bench  considered  that  some 
territorial  right  passed  by  the  grants 
and  -that  the  party  was  therefore 
rateable  under  43  Eliz.^  but  express- 
ed a  clear  opinion  that  a  mere  incor- 
poreal fishery  was  not  within  that 
statute.  The  King  v.  EllU,  1  Man. 
&  Selw.  652. 

(c)  The  Duke  of  Somerset  v.  Fog- 
well,  5  Barn.  &  Cress.  875. 

(d)  Sup.  n.  (b). 

(e)  4  Barn.  &  Cress.  485. 
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marks,  and  the  court  of  B.  R.  held  that  those  words  were  to 
be  construed  with  reference  to  the  rule  of  common  law  upon 
the  subject  of  accretion  (ja),  and  that  as  the  high  and  low  water 
marks  shifty  the  property  conveyed  also  shifts^  for  that  land 
between  high  and  low  water  marks  can  only  vest  in  a  subject 
as  the  grantee  of  the  crown,  and  that  the  crown  by  a  grant  of 
the  sea-shore  would  convey  not  that  which  at  the  time  of  the 
grant  was  between  the  high  and  low  water  marks,  but  that 
which  from  time  to  time  should  lie  between  those  two  terminL 

It  has  been  adjudged  that  every  subject  may  fish  in  navig- 
able rivers,  the  king's  prerogative  right  being  confined  to  whale 
and  sturgeon  (i);  and  that  the  rule  extends  even  to  arms 
of  the  sea  (c),  unless  an  exclusive  right  exists  by  prescrip- 
tion (rf). 

The  reader  is  reminded  that  in  the  case  of  The  Mayor  8f 
Commorudty  of  Orford  v.  Richardson,  Lord  Kenyan  (the  other 
three  judges  of  the  court  of  B.  R.  concurring)  held,  that  there 
may  be  a  prescriptive  right  in  a  subject  to  ?k  several  fishery  in 
an  arm  of  the  sea  (e) ;  and  that  in  the  case  of  Rogers  v. 
AUen  (^/),  Heath,  3.,  held,  that  a  several  fishery  in  a  navigable 
river,  may  pass  as  appurtenant  to  a  manor. 


(a)  This  case  is  therefore  confirm- 
atory of  the  decision  of  The  King  ▼. 
Lord  Yarborougk,  3  Barn.  &  Cress. 
91,  4  Dow.  &  Ry.  790,  ante,  pt.  1. 
p.  40,  that  land  gradually  and  im- 
perceptibly added  to  the  demesnes  of 
a  manor  by  the  aUuvion  of  oose,  sand, 
&C.,  belongs  to  the  lord,  and  not  to 
the  King,  and  so  distinguishable 
from  the  case  of  large  spaces  of  land 
left  by  the  sudden  retirement  of  the 


(b)  Ante,  p.  7B5.  n.  (a).  And  see 
Stat  17  Edw.  2.  c  11,  de  preri^a^ 
/tod  regis* 

(r)  Warren  v.  Matthews,  6  Mod. 
73.  S.  C.  1  Salk.  357.  Anon.  1  Mod. 


105.  Ante,  p.  798. 

(i)  Carter  v.  Murcot,  4  Burr. 
2162.  4  T.  R.  439,  in  The  Mat/or, 
Sfc.  of  Orford  v.  Richardson,  And 
see  Bagott  ▼.  Orr,  2  Bos.  &  Pul.  472. 
In  the  case  of  Chad  8c  Tilsed,  2  Brod. 
&  Bing.  406,  (ante,  p.  785,)  Dallas, 
C.  J.,  observed  that  '  if  the  usage 
had  been  only  of  forty  years'  duration, 
and  had  been  applied  to  establish  an 
exclusive  right  over  an  arm  of  the 
sea,  that  could  not  destroy  the  right 
of  the  subject.' 

(e)  4  T.  R.  439.  Hargr.  Tr.  19. 

(/)  1  Campb.  312.  See  this  case 
on  a  point  of  evidence,  ante,  pt.  1.  p. 
600. 
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When  a  river^  not  navigable^  runs  between  two  manors^  and 
is  the  meet  and  boundary  of  the  manors^  each  lord  has  a 
moiety  of  the  river  and  fishery  (a). 

And  when  no  manorial  franchise  is  claimed  in  an  inland 
river^  not  navigable^  the  right  of  fishery  is  in  the  proprietors  of 
the  land  on  either  side^  as  owners  of  the  soil  or  bed  of  the 
river^  and  generally  extends  adjilvm  medium  aqtuB  (b). 

The  franchises  of  free  chase,  free  warren^  and  free  fishery 
may^  I  apprehend^  like  other  franchises^  be  lost  by  non-user  or 
abuser^  as  well  as  by  surrender  to  the  crown  (c) ;  but  we 
have  seen  that  minor  prescriptive  rights  exercisable  by  the 
lord  of  a  manor^  will  continue^  notwithstanding  die  court  baron 
should  be  lost  (d). 


(a)  Davis's  Rep.  155.  1  Man.  Sc 
Selw.  661,  in  The  King  y. Ellis. 

(6)  Carter  v.  Murcoty  ubi  sup. 
And  see  Davis's  Rep.  155. 

(c)  Cro.  Jac.  155.  12  Mod.  271. 
And  see  as  to  misuser,  ante,  p.  7^2. 
But  the  misuser  of  one  of  several 


franchises,  not  dependent  on  each 
other,  is  not  a  forfeiture  of  the  whole, 
but  of  the  one  only  which  has  been 
mis-used ;  contra,  if  the  one  is  wholly 
dependent  on  the  others.  Br.  Fran* 
chies,  pi.  14. 

{d)  Ante,  pt.  1.  p.  7- 
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Origin  and  Naime  ttf  the  Court  Leet* 

The  leet^  which  is  a  court  of  record  {a),  is  described  as  one  of 
the  most  andent  tribunals  noticed  by  our  common  law  (i)^  and 
is  accounted  the  King's  Courts  for  although  this  franchise  is 
frequently  held  by  the  lord  of  a  hundred  or  manor,  under  a 
grant  from  the  crown,  or  by  prescription,  which  presupposes 
such  grant  {c)^  yet  the  lord  is  intitled  only  to  the  profits  of 
the  court  {d),  and  Qn  legal  phraseology)  the  day  is  to  the 
king  (e). 

The  court  leet  is  by  some  writers  said  to  be  derived  out  of 
the  sheriff's  toura  {J) ;  but  the  observation  may,  I  tlunk,  be 
considered  as  a  mere  ohiter  dictum,  as  far,  at  least,  as  it  may 
tend  to  impugn  the  opinion  of  many  of  our  ancient  law  au- 
thorities, that  the  jurisdiction  and  privileges  of  the  leet  were 
purchased  of  the  crown  by  thanes  or  barons,  and  others  of 
large  territorial  possessions,  in  order  that  the  people  might 
have  justice  rendered  to  them  nearer  to  their  own  homes ;  and 

(a)  Br.  tit.  Leet  6c  Toum,  pi.  39.  R  N.  B.  160-1,  and  the  notes.  Co» 
F.  N.  B.  82.  2  Inst.  143.  4  Inst.     Cop,  s.  31.  Tr.  51. 

263.  Kitcb.  82.  Hetl.  62.  (d)  41 E.  3. 26.  Br.  Leet  4.  Kitch. 

(b)  7  H.  6.  12.  2  Inst.  70.  3  82.  The  lord  of  a  leet  cannot  claim 
Bur.  I860.  And  it  is  said  to  have  the  wastes  by  prescription,  which 
been  ordained  by  king  Alfred.  Mirr.  may  belong  to  one  who  has  a  manor 
c  1.  §  3.  Bullen  v.  Godfrey,  1  Boll,  without  a  leet.  See  9  H.  6.  44. 
Rep.  73.  Judge  Jenkins  in  his  pads  cited,  Br.  Leet,  2. 

amswiium,  written  during  the  Com-         (e)  41  E.  3.  26.  44  E.  3. 10.  Br. 

SMnwealth,  states  (p.  1.)  that  the  Leete,  pL  4.  5.  Kitch.  82.  2  Inst. 

court  leet  was  established  long  be-  140.  Co.  Lit.  117  b« 
Are  the  Conquest.    And  see  Bits.         (/)  4  Inst.  261.  Cromp.  230  b. 

on  Courts  Leet  34.  Shepp.  Court  Keeper's  Guide,  4. 

(c)  2  Inst.  72.  Finch's  Law,  246. 
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whereby  I  conceive  the  power  of  the  sheriff^  in  his  toum,  was 
superseded^  or  at  least  suspended,  to  the  extent  of  the  local 
confines  of  each  particular  grant. 

The  close  resemblance  which  the  leet  jurisdiction  bears  to 
the  Anglo-Saxon  institutions,  beginning  with  Ethelbert  in 
561  (a),  would  seem  fully  to  justify  the  opinion  formed  of  its 
great  antiquity,  but  I  do  not  find  that  the  term  leet  is  men- 
tioned in  any  historical  work  illustrative  of  the  Anglo-Saxon 
jurisprudence. 

The  generic  character  of  the  leet  jurisdiction  may,  perhaps, 
be  best  illustrated  by  a  reference  to  the  territorial  divisions, 
and  to  the  several  independent  communities  established  by  the 
Anglo-Saxon  kings,  and  by  a  brief  sketch  of  the  different  ranks 
of  people,  and  the  mode  of  admmistering  justice  at  that  period 
of  our  history. 

It  is  supposed  that  the  Anglo-Saxon  monarchs  divided  their 
territories  into  shires  or  counties,  and  townships,  in  imitation 
of  their  continental  sub-divisions,  called  by  the  Romans  pagi  et 
vici,  as  such  divisions  are  frequently  mentioned  by  historians 
before  the  end  of  the  heptarchy  {b) ;  and  it  seems  equally 
probable,  that  King  Alfred,  who  has  the  credit  of  that  great 
and  judicial  polity,  was  not  in  fact  the  first  to  introduce  the 
division  of  the  kingdom  into  counties ;  but  our  historians 
certainly  appear  to  \ie  agreed^  that  he  made  a  new  and  more 
regular  division  of  it,  differing  from  that  which  subsisted  under 
the  heptarchy,  and  probably  introduced  the   sub-divisions  of 


(a)  I  submit  that  the  remedial^  if 
not  the  alleged  legislative  character 
of  the  ancient  court  leet^  may  be 
traced  even  to  the  continental  Saxon 
institutions.  The  Gaugrave  held 
his  6auding>  or  Moot^  every  six 
weeks,  and  all  the  tenants  within 
the  Gau  owed  suit  and  service  to 
this  court;  and  presentments  were 
there  made  by  the  Burmeysters  or 
Bailiffs,  similar  to  those  of  the  Court 


Leet,  of  all  who  n^lected  to  appear 
at  the  court,  and  of  bloodshed,  as- 
saults, and  aU  other  crimes  punish- 
able by  loss  of  life  or  limb.  Vide 
Speculum  Saxonicum  ;  and  also  an  in- 
teresting and  erudite  article  in  the 
Edinburgh  Review  of  February, 
1822,  No.  72.  p.  287  et  seq. 

(6)  See  3rd  voL  of  Henry's  Hist, 
of  Great  Britain,  p.  311. 
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shires  or  counties  into  trithings,  or  laths ^  or  rapes  (a) ;  and 
ifithout  doubt  he  has  the  merit  of  the  still  further  subdivision 
of  trithings  into  hundreds,  and  of  each  hundred  into  decen^ 
naries,  tithings,  or  dbtricts^  consbting  of  about  ten  families  {b)» 

The  lowest  orders  of  the  people  among  the  Anglo-Saxons 
were  complete  slaves^  either  by  birth  or  by  forfeiture  of  their 
freedom  by  crimes  or  breach  of  faith,  and  were  incapable  of  any 
office  of  trust  or  honour ;  but  the  introduction  of  Christianity 
led  to  frequent  manumissions,  and  established  another  class  of 
people  cdUled  Jfiloiiin,  and  persons  so  made  free  were  con- 
sidered to  be  in  a  middle  state  only,  between  slaves  and  free- 
men. 

Those  who  were  freemen  from  their  birth  were  called  cearls, 
and  constituted  a  middle  class  between  the  nobUity  and  such 
labourers  and  mechanics  as  were  slaves,  or  descended  from 
slaves ;  and  being  generally  devoted  to  agriculture,  a  ceorl  was 
the  usual  name  for  a  husbandman  or  farmer ;  but  the  acqui- 
sition of  five  or  more  hydes  of  land,  the  attainment  of  priest's 
orders,  or  making  three  voyages  beyond  sea  in  his  own 
ship  and  with  his  own  cargo  (cr),  advanced  a  ceorl  to  the 
dignity  of  a  thane ;  and  his  degree  of  nobility  was  considered 
to  be  higher  than  the  next  description  of  thane  I  shall  notice. 


(a)  lb.  317.  Spdm.  Vita  iElfrida, 
p.  7^  8t.  Amanda  Hist.  Essa^j  p. 
68.  These  intermediate  divisions 
between  Shires  and  Hundreds  still 
subsist  in  England^  the  first  (f.  e. 
Trithings^)  in  the  county  of  York^ 
where^  (as  is  observed  by  Mr.  Just. 
Blackstone  in  his  commentaries^)  by 
an  easy  corruption,  they  are  denomi- 
nated Ridings;  the  second  (».  e. 
Lathet,)  in  the  county  of  Kent ;  and 
the  latter  (i.  e.  Rapes,)  in  the  county 
of  Sussex. 

(5)  The  snbdivision  of  the  king- 
dom by  our  Anglo-Saxon  ancestors. 


and  the  general  character  of  English 
jurisprudence  at  that  period,  bear  a 
strong  affinity  to  the  polity  and  inte- 
gral communities  of  the  Scandinavian 
nations.  The  Hserad  appears  ,to 
have  been  the  primary  division  of 
their  land,  analogous  to  the  Anglo- 
Saxon  Hundred;  and  this  district 
was  usually  subdivided  into  quarters, 
and  occasionally  into  tithings.  See 
Edinburgh  Review  of  February, 
1822,  p.  293. 

(c)  3rd  vol.  Henry's  Hist,  of  G. 
B.  p.  325.  St.  Amand,  p.  73. 
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A  ceorl  who  had  a  propensity  to  arms^  often  became  the 
attendant  of  some  warlike  earl^  and  was  called  his  kuscarle ; 
and  by  obtaining  a  reward  from  his  patron^  in  land  or  warlike 
habiliments^  was  likewise  considered  as  a  thane^  and  this  was 
the  lowest  degree  of  nobility.  The  higher  dass  of  thanes  were 
denominated  kings'  thanes,  and  appear  to  have  been  of  three 
different  degrees. 

The  thanes  were  the  only  nobility  among  the  Anglo-Saxons, 
but  the  princes  or  members  of  the  royal  £Btmilies  were  of  a 
still  superior  rank. 

With  respect  to  the  Anglo-Saxon  jurisprudence,  it  should  be 
premised  that  the  kings  were  considered  as  the  chief  judges  in 
their  respective  territories,  and  frequently  administered  justice 
in  person*  Alfred  the  Great,  we  are  told,  sometimes  anploy- 
ed  both  day  and  night  in  hearing  causes  on  appeal,  with  the 
aid  of  learned  men,  acting  as  assessors,  and  forming  a  supreme 
court  of  justice.  But  after  the  establishment  of  monarchy,  it 
was  found  to  be  necessary  to  appoint  a  Chief  Justiciary,  to  pre- 
side in  the  King's  Court  in  his  absence ;  and  the  first  institution 
of  that  office  is  supposed  to  have  been  at  the  time  of  the  in- 
cursion of  the  Danes. 

The  supreme  tribunal  of  our  Anglo-Saxon  ancestors  was 
the  WiTTBNA-GEMOT  («)  ;  which  was  not  only  a  court  of  civil 
and  criminal  jurisdiction,  but  all  the  affairs  of  state,  political 
and  ecclesiastical,  were  there  debated  and  regulated  (i). 

The  ordinary  assembly  of  the  members  of  this  court  appears 
to  have  been  at  the  festivals  of  Easter,  Whitsuntide,  and 
Christmas,  it  being  the  prerogative  of  the  king  to  appoint 
the  time  and  place  of  their  meetings ;  but  on  very  solenm 
and  important  occa^ons,  all  the  constituent  members  were 
summoned,  who  being  numerous,  and  the  persons  interested 

{a)  Wittena-gemot  or  assembly  of  ry'a  Hist,  of  G.  B.  372.  Turn.  Hist 

yAs/^  men.    Wilk.  L.  Sax.  p.  14>  1%  of  the  Angl.-Sax.  220>  261, 

76-9,  102,  &c     apelm.  Glossu  ia  {b)  3  voL  H^ry'a  Hist,  of  G.  B. 

voc.    Hist.  Ellens,  c.  10. 3  vol.  Hen-i  p.  369« 
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in  their  debates  bemgstiU  more  so,  the  wittena-gemot  was  fre- 
quently hdd  in  the  open  air,  on  some  extensive  plain  (a),  and 
on  the  banks  of  a  river  near  a  large  town,  for  the  benefit  of 
water  and  provisions  (b) ;  and  often  under  a  large  tree,  for 
the  convenience  of  shade  and  shelter  (c). 

The  next  court  in  point  of  importance  of  Anglo-Saxon  in* 
stitution  was  the  Shire-gemot,  which  was  for  the  trial  of 
both  criminal  and  civil  causes ;  and  here  transmissions  of  real 
property  were  recorded,  and  ecclesiastical  affoirs  transacted  (d)^ 
The  shire-gemot  was  held  in  each  county  twice  in  every  year^ 
viz.  in  the  Spring  and  Autumn ;  and  was  attended  by  the 
Ushop  and  clergy  of  the  diocese,  the  aldemum  (e)  of  the 


(a)  1  Tyrr.  Hist.  Engl.  Introd. 
dy.  cv.  Camd.  Brit.  Isle  of  Man. 
Spelm.  Gloss,  voc  Mallobergium« 
Eadmer.  9  &  Seld.  Spidleg.  197. 
Lamb.  Preamb.  Kent.  441-^,  tit 
Eareth.  Mr.  Watkins  in  bis  2nd  vol. 
on  Cop.  [p.  10.3  notices  that  the 
Welch  and  Irish^  and  other  ancient 
astions,  held  also  their  coorts  of  jus-* 
dee  in  the  open  m,  and  generally  on 
the  slope  of  a  hill ;  and  adds,  "  In- 
*'  deed  so  prevalent  was  this  custom 
'*  among  the  Britons,  that  the  top  of 
''a  hill  or  eminence  became,  at 
length,  significative  of  a  court  of 
justioe ;  and  the  names  of  several 
'^  persons  who  had  jurisdiction  were 
''aUusive  to  it;"  {jates  Owen's 
Welch  Diet,  voc  Bre.  Brexyn,  Breyr> 
Crug,  &c.]]  ''  And  vestiges  of  this 
custom  remain  anmng  us  to  this 
day  in  the  Mooi,  or  Mute,  or  Parl^ 
ing  HUUt  still  known  in  various 
parts  of  this  and  the  ndghbouring 
islands."  Jjdtea  Spelm.  Oloss.  v. 
Uallobeigium,  &  Whit.  Manch.  B, 
1.  C.  a] 
(6)  Henry's  Hist.  6.  B.  3rd  vol. 
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p.  373.  For  the  names  of  the  places 
where  the  Wittena-gemots  met,  see 
Hody's  Hist,  of  Convocations,  re- 
fenredtoai. 

(c)  Edda.  Fab.  viii.  North  Antiq. 
vol.  ii.  p«  53  n.  (A.)  1  Tyrr.  HisL 
Engl.  160.  Transl.  Mall.  voL  ii.  p. 
66.  And  see  2  Watk.  on  Cop.  p.  9 
to  16.  Kennet's  Paxoc  Antiq.  61os« 
V.  Francipl^'um. 

(d)  Vide  Turner's  Hist,  of  Anglo- 
Sax.  p.  192,  261.  There  ia  a  le^ 
markable  affinity  to  the  Angk^Sax- 
on  Shire-govesment  In  the  consti-^ 
tution  of  the  Norman  Isles.  See  the 
excellent  article  in  the  Edinb.  Re- 
view of  Feb.  1822,  already  refBrred 
to. 

(e)  The  earldcHrman  [ot  aldccman3 
or,  as  he  was  called  in  the  Danisk 
times,  the  carl,  of  a  shire  or  county, 
was  a  person  of  the  highest  dignity 
and  greatest  power  among  the  Anglo- 
Saxons,  and  this  magisterial  office 
was  generally  enjoyed  by  the  thanea 
of  the  laigest  estates  and  most  an* 
dent  &miUes.  3rd  vol.  Henry's 
Hist,  of  O.  B.  p.  342. 
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shire^  tbe  shiregerieve  (a)  law-men^  magistrates^  and  thanes  (b). 
The  courts  after  a  discourse  from  the  bishop  on  their  relative 
duties  as  Christians^  and  from  the  alderman  or  one  of  his 
assessors^  on  the  laws  of  the  land^  and  the  duties  of  good  sub- 
jects and  citizens,  proceeded  to  try,  first,  the  causes  of  the 
church,  next,  the  pleas  of  the  crown,  and  lastly,  the  contro- 
versies of  private  parties  (c).  The  decision  on  evidence  of 
facts  appears  to  have  been  by  the  votes  of  the  whole  assembly, 
collected  by  the  law-men ;  who,  when  any  question  of  law 
arose,  answered  it  by  the  dome-boc  or  law-book  (d). 

The  shire-gemot  often  continued  for  several  days,  without 
finishing  the  whole  oT  its  business :  so  that  another  court 
called  a  county  court  was  directed  to  be  held  by  the  shire- 
gerieve, from  four  weeks  to  four  weeks,  to  determine  the  causes 
left  undecided  at  the  shire-gemot  (e). 

(a)  The  shiregerieve  was  an  offi- 
cer appointed  in  every  shire^  inferior 
in  dignity  to  the  alderman^  and  who 
acted  as  his  assessor  and  chief  minis- 


ter when  present^  and  supplied  his 
place  when  absent.  3rd  vol.  Henry's 
Hist,  of  G.  B.  p.  344. 

(5)  It  seems  to  have  been  the 
royal  prerogative,  both  before  and 
after  the  establishment  of  monarchy^ 
to  appoint  the  aldermen,  shirege" 
rieves,  domesmen,  and  other  civil  and 
military  officers^  but  this  power  was 
at  length  vested  in  the  Wittena-ge- 
mot.  3rd  vol.  Henry's  Hist,  of  G. 
B.  p.  361 ;  or  in  the  shire-gemot^  see 
ib.  p.  343. 

(c)  3rd  vol.  Henry's  Hist  of  G. 
B.348. 

(d)  It  appears  that  independent 
of  the  wittena-gemot  and  shire-ge- 
mot courts^  a  special  general  placilufn, 
or  plea  of  lahd^  was  frequently  held 
in  different  parts  of  England,  as 
might  best  suit  the  parties  in  the 


cause.  Turner  in  his  Hist,  of  the 
Anglo-Sax.  (p.  193,  &c,  264,)  has 
selected  several  cases  •  oi  the  kind 
from  ancient  documents;  one  in 
which  a  general  placitum  was  held 
first  at  London,  and  in  a  few  days 
after  at  Northampton,  and  subse- 
quently, on  the  death  of  one  of  the  par- 
ties, at  Walmesford,  in  eight  hundreds ; 
and  another  in  which  '  a  great  plod- 
turn  of  the  dtisens  and  hundreds' 
was  held  at  Cambridge. 

A  great  gemot  or  general  placitum 
was  sometimes  convened  from  eight 
hundreds  and  sometimes  from  three. 
3  Gale  469,  473,  cited  Turn.  Hist, 
of  Anglo-Sax.  262 ;  who  also  notices, 
that  by  the  laws  of  Canute  it  was 
ordered  that  there  should  be  two 
shire-gemots,  and  three  burgh-ge- 
mots,  every  year,  and  that  the  bi- 
shop and  earldorman  should  attend 
then,  for  which  is  cited^  Wilk.  p.  136. 
(e)  These  subordinate  county 
courts  appear  sometimes  to  have  been 
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It  was  originally  the  province  of  this  subordinate  or  county 
court,  to  hold  also  an  inquest  or  view  of  frank-pledge  (a),  to 
see  that  every  person  above  twelve  years  of  age  was  in  some 
tything  or  decennary,  and  had  taken  the  oath  of  allegiance,  and 
found  security  to  the  king  for  his  good  demeanor. 

Dr.  Sullivan,  in  his  lectures  on  the  laws  of  England  (b)  ob- 
serves that,  **  since  the  time  of  King  Edgar,  at  least,  this  court 
*'  has  been  divided  into  two,  the  criminal  matters,  both  ecclesi- 
"  astical  and  civil,  and  also  the  view  of  frank-pledge,  were  dis- 
**  patched  in  one  court  called  the  taurn,  that  is,  the  circuit, 
**  from  the  bishop  and  sheriff's  going  circuit  through  the  coun« 
''  try ;  and  the  civil  business  was  dispatched  in  another,  called 
''  the  county  court.  The  law  was,  that  the  sheriff  and  bishop 
"  should  twice  in  the  year  (e)  go  their  circuit  or  tourn,  namely, 

in  the  month  following  Easter,  and  the  month  following 

Michaelmas ;  and  should  hold  their  court  in  every  hundred 
**  of  the  county ;  but  the  view  qfjrank-pledge  was  to  be  taken 
"  only  once  a-year,  namely,  the  tourn  after  Easter.  But  for 
'^  the  more  ready  dispatching  civil  causes,  the  county  court 
''  was  held  once  a  month,  that  is  in  twenty-eight  days,  reckon- 
^  ing  a  month  by  four  weeks,  and  not  by  the  calendar.** 

There  would  appear  to  have  been  several  courts  of  judica- 
ture established  on  the  subdivision  of  shires  or  counties,  pos- 
sessing a  similar  jurisdiction  to  the  shire-gemot,  but  which 
were  nevertheless  subordinate  to  it,  each  court  in  its  order  of 
superiority  having  an  appellant  jurisdiction. 

The  one  which  was  next  in  point  of  importance  to  the 
shire-gemot,  I  apprehend,  was  the  trithing  court,  in  which  the 
trithing-man  or  lathgerieve,  who  was  the  next  magistrate 
below  the  alderman,  and  above  the  hundredary,  presided; 

called  folckmoies,    and    the    sbire-  (a)  See  farther  as  to  this  subject, 

gerievej  the  law-men^  and  the  parties  post.  p.  821,  et  seq. 

and  their  witnesses  in  the  causes  to  {b)  P.  269. 

be  tried,  were  alone  obliged  to  attend  (c)  See  Powell  on  courts  leet,  p. 

them.    See  further  as  to  folckmotes,  13. 

post.  p.  811. 
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and  this  court  was  composed  of  the  members  of  about  three  or 
four  hundreds  within  that  division  of  the  county  which  was 
called  a  trithing,  lath,  or  rape  (a). 

This  court  is  stated  by  our  chroniclers  to  have  been  discon* 
tinned  at  an  earlier  period  than  those  I  am  about  to  mention, 
and  to  have  left  but  few  vestiges  behind  it  (b). 

The  next  court  in  order  of  superiority  was  the  hundred 
court,  and  this  had  jurisdiction  over  ten  tithings,  or  that  divi- 
sion of  a  county  which  was  termed  a  hundred,  and  the  pre- 
siding magistrate  at  this  court  was  called  the  hundredary,  who 
was  generally  a  thane  residing  within  the  hundred,  and  elected 
to  the  office  (considered  to  be  both  honourable  and  lucrative) 
by  the  other  members  (c). 

This  court  usually  met  once  every  month,  and  all  the 
members,  in  imitation  of  their  German  ancestors,  appeared  in 
their  arms  (d),  it  being  a  custom,  at  the  opening  of  every 
meeting,  for  each  of  the  members  to  touch  the  hundredary*s 
spear  with  his  own,  in  token  of  their  submission  to  his  autho- 
rity, and  of  their  readiness  to  fight  under  his  command  (e). 

The  archdeacon,  and  sometimes  the  bishop,  presided  in  this 
court  with  the  hundredary,  and  it  should  seem  that  the  court 
had  no  power  to  condemn  any  person  to  death  or  slavery  (^). 


(a)  Ante^  p.  805.  n.  (a). 

(b)  3rd  vol  Henry's  Hist,  of  G.  B. 
p.  342. 

(c)  3rd  vol.  Henry's  Hist,  of  G.  B. 
p.  339. 

(d)  And  this  obtained  for  it  the 
name  of  the  fVapentac, 

(e)  3rd  vol.  Henry's  Hist,  of  G.  B. 
p.  340,  cites  Wilk.  Leg.  Sax.  203. 

(/)  3rd  vol.  Henry's  Hist  of  G.  B. 
p.  340,  who  also  states  that  the  pro- 
ceedings of  this  court  were  summary, 
and  that  all  questions  were  deter- 
mined by  the  votes  of  the  members 
collected  by  the  hundredary,  who 
could  only  pronounce  the  sentences. 


The  Anglo-Saxon  hundred  court 
seems  to  have  survived  the  trithing 
court,  and  to  have  been  discontinued 
in  the  reign  of  Edward  the  Third ; 
but  there  are  hundred  courts  exist- 
ing at  this  day,  possessing  both  civil 
and  criminal  jurisdiction,  under  the 
title  of  courts  baron  and  courts  leet, 
and  which  probably  were  granted  to 
barons  and  others  of  great  rank  on 
the  decline  of  the  Saxon  jurispru* 
dence.  And  hence,  I  apprehend,  the 
baron's  mote  or  moot  court,  as  distin- 
guishable from  the  court  baron  in- 
cident to  every  manor,  and  which 
latter  courts  as  we  have  seen,  is  not 
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The  chief  court  in  cities  and  tx)wns  appears  to  have  re- 
semhled  the  hundred  court  (a),  and  to  have  been  called  the 
burgemote,  or  folc-gemot,  \jjr  Jhlckmote,^  and  was  composed 
of  all  the  burgesses  (6),  the  presiding  magistrate  being  called 
the  alderman  or  towngerieve,  and  in  sea-ports,  the  port- 
gerieve  (c).  This  court  was  held  monthly,  and  on  particular 
emergencies  the  chief  magistrate  had  authority  to  convene 
special  meetings  by  the  sound  of  the  mot-heU  (d). 

We  have  already  seen  that  each  hundred  division  was  again 
^vided  into  ten  tithings,  each  tithing  consisting  of  about  ten 
families.  One  of  the  most  respectable  members  of  each  tithing 
was  elected  the  chief  magistrate,  and  was  sometimes  called  the 

a  ooart  of  record.  Ante^  pp.  715, 716.  (b)  Mr.  Seijt.  Merewether  in  his 

There  are,  however^  hundred  courts,     very  learned  and  interesting  report 


without  the  appendage  of  a  leet 
franchise,  and  then  they  are  merely 
courts  baron;  the  freeholders  being 
the  only  suitors,  and  being  also  judges 
of  the  court. 

(a)  The  ward  inquest  in  the  city 
of  London  seems  to  correspond  with 
^e  leet  of  the  hundred. 

Lord  Coke  observes  that  the  ward- 
mote in  the  city  of  London  is  derived 
from  ward  and  mote,  that  is,  the 
ward  court,  and  adds ;  ''  In  London 
the  parishes  are  as  towns,  and  the 
wards  are  as  hundreds."  4  Inst.  249. 

No  notice  is  taken  in  Domesday- 
hook  of  the  county  court,  or  the  hun- 
dred court,  nor  does  it  contain  posi- 
tive evidence  of  a  popular  magistracy 
in  ancient  burghs,  but  this  may  be 
accounted  for  by  the  circumstance  of 
the  leet  jury  being  a  common  law 
right  belonging  to  all  burghs,  and  to 
towns  and  manors  held  in  ancient 
demesne,  constituting  independent 
communities.  See  the  article  in  the 
Bdinb.  Review  referred  to,  ante,  p. 
805.  n.  (6). 


of  the  West  Looe  case,  has  urged 
with  great  ability,  that  '  burgess  • 
and  '  inhabitant'  are  synonymous 
terms. 

(c)  In  sea-ports  and  haven-towns, 
the  court  resembling  the  hundred 
court,  was  called  the  porlmote  or 
portmoot  court,  curia  partus.  4  Inst. 
148.  See  the  introduction  to  the 
report  of  the  West  Looe  case  above 
referred  to,  in  which  Mr.  Serjt.  Me- 
rewether observes,  Qp.  39.  n.  b.] 
'^  Port  did  not  in  the  Saxon  times, 
mean,  according  to  its  modern  ac- 
ceptation, only  a  sea-port,  or  a  haven, 
but,  also,  generally  any  town." 

(d)  Wilk.  Leg.  Sax.  p.  204. 
"  Folc-gemots  were  ordered  not  to 
be  held  on  a  Sunday ;  and  if  any  one 
disturbed  them  by  a  drawn  weapon, 
he  had  to  pay  a  wite  of  one  hundred 
and  twenty  shillings  to  the  ealdor- 
man."  Turner's  Hist,  of  the  Anglo- 
Sax,  p.  264,  cites  Wilk.  42.  Vide 
post  p.  820,  as  to  the  leets  of  borough 
and  great  towns. 
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alderman  or  freehurgh,  but  more  commonly  barsholder,  or 
tithingman  {a). 

An  assemblage  of  the  tithing,  with  this  magistrate  at  their 
head,  constituted  a  court  of  justice ;  and  it  was  the  duty  of 
the  borsholder  or  tithingman  to  convene  the  members  of  his 
tithing,  and  to  put  their  sentences  into  execution ;  and  if  not 
submitted  to,  the  cause  was  referred,  by  way  of  appeal,  to  the 
next  superior  court* 

Besides  the  hearing  and  determination  of.  controversies 
arising  among  the  decennaries,  it  was  customary  at  the  tithing 
courts  for  each  member  to  produce  his  warlike  habiliments  to 
be  inspected,  and  at  these  courts  new  members  were  admitted, 
and  testimonials  given  to  those  who  had  occasion  to  remove 
into  other  tithings  (V). 

The  subdivision  of  each  hundred  into  tithings  or  decennaries 
was  admirably  adapted  for  the  preservation  of  the  peace  and 
good  order  of  society ;  for  it  appears  that  all  the  members  of 
each  decennary  or  neighbourship,  (as  it  was  sometimes  called,) 
and  who  were  of  the  same  rank  (c),  were  pledges  or  sureties 


(a)  From  the  Saxon  word  borh,  a 
surety^  and  alder,  a  head  or  chief. 
Spelm.  6I068.  p.  86. 

Lord  Coke  says  '^  of  burghs  some 
be  incorporate  and  some  not;  and 
some  be  walled  and  some  not.  It 
was  in  former  times  taken  for  those 
companies  of  ten  families,  which 
were  one  another's  pledge,  and  there- 
fore a  pledge  is  in  the  Saxon  tongue 
borhoe,  whereof  some  take  it  that  a 
burgh  came ;  whereof  also  commeth 
headborough  or  borowhead,  capilalis 
plegius,  or  chiefe  pledge,  viz.  the 
chiefe  man  of  the  borhoe  whom  Brac- 
ton  caU^li  Jrithburgus;  and  hereof 
also  commeth  burgbote,  which  as 
Fleta  saith,  signifieth  quietantiam  re- 
pataiionis  tnarorum  civitatis  aut 
burgi." 


"  Every  city  is  a  burgh,  but  every 
burgh  is  not  a  city."    Co.  Lit.  109  a. 

The  office  of  constable,  at  the  pre- 
sent day,  seems  to  correspond  with 
that  of  borsholder  in  the  Saxon  lera  ; 
for  the  terms  tyihingman  and  bors* 
holder  are  frequently  used  in  modem 
statutes  as  synonymous  with  conHable 
and  head-borough.  Sometimes  where 
two  constables  are  chosen  at  a  court 
leet,  for  a  particular  township  or  pa^ 
rish,  another  officer  is  elected  for  the 
same  precinct,  called  a  third-borough, 
who  acts  as  an  assistant  constable. 

(b)  3rd  vol.  Henry's  Hist,  of 
G.  B.  p.  334-5. 

(c)  Thanes  were  not  members  of 
any  tithing,  the  family  of  each  thane 
being  considered  as  a  separate  tith- 
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for  the  good  behaviour  and  probity  of  each  other ;  so  that  if 
any  member  committed  a  crime^  the  tithing  or  decennary  by 
which  he  was  pledged^  were  within  one  and  thirty  days  to 
bring  him  forth,  to  answer  for  the  offence ;  and  on  faQure  of 
so  doing,  they  were  compelled  to  pay  the  mulct  prescribed  by 
the  law  for  the  crime  committed;  unless  indeed  they  could 
prove  on  oath  before  a  magistrate,  that  none  of  the  members 
were  accomplices  in  the  crime,  and  also  engaged  to  bring  the 
offender  to  justice  as  soon  as  they  could  apprehend  him.  So 
again  if  any  member  sustained  an  injury  or  loss,  the  rest  con- 
tributed to  redress  or  repair  it ;  and  in  case  of  gross  miscon- 
duct, the  offender  was  expelled  the  decennary,  and  became  an 
outlaw  and  vagabond  (a). 

In  further  support  of  this  admirable  system  of  police,  (and 
upon  patriarchal  principles,)  the  head  of  every  family  was 
under  a  heavy  responsibility,  and  had  great  authority  over  all 
the  members  of  his  family ;  and  became  also  responsible  for  the 
good  conduct  of  every  stranger  stajdng  with  him  for  three  days 
and  nights. 

During  the  Anglo-Saxon  asra,  the  sovereignty  and  the  police 
of  the  country  were  still  further  maintained  by  an  obligation 
imposed  on  every  person  above  the  age  of  twelve  years,  (with, 
perhaps,  all  or  some  of  the  exceptions  I  shall  presently  men- 
tion, in  tracing  the  similarity  of  the  leet  jurisdiction,  and  the 
Anglo-Saxon  toum,)  to  swear  allegiance  to  the  King,  and  sub- 
mission to  the  laws,  before  his  countrymen  in  the  hundred 
court  or  folc-gemot  (b),  on  pain  of  an  imprisonment,  after 
which  he  became  law-worthy,  or  a  legalis  homo ;  and  this,  as 
we  have  already  seen,  was  inquired  of  in  the  division  of  the 

ing,  and  lie  himself  responsible  for  we  also  find  used  by  some  of  our  an- 

all  the  members.  cient  law  authors.     See  Mirr.  c.  1.  s. 

(a)  3rd    vol.    Henry's    Hist,    of  17«     Hence,  probably,  by  a  misprint 

G.  B.  p.  337.   The  members  of  a  de-  or  corruption,  the  terms  dozinerg,  and 

oennary,  were  sometimes  called  de-  doscin, 
ciaers  or  deziners.    The  term  dizein         {b)  2  Inst.  7^* 
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subordinate  shire-gemot  or  county  courts  termed  the  inquest  or 
view  of  frank-pledge  (a). 

It  may  be  difficult  to  determine  at  what  particular  period 
the  court  leet  was  established,  as  an  appendant  juridical  fran- 
chise,  and  whether  before  or  after  the  discontinuance  of  the 
Anglo-Saxon  trithing  and  hundred  courts. 

And  although  the  appendancy  of  the  court  leet  to  a  hundred 
or  manor,  may  be  thought  to  furnish  evidence  of  its  being  of 
feudal  origin,  yet  if  it  be  true  that  the  word  leet  is  of  Saxon 
derivation  (b),  the  affirmance  of  the  existence  of  the  court,  as 
an  appendant  franchise,  even  before  the  conquest  (c),  is  greatly 
strengthened ;  and  it  may  be  proper  to  notice,  that  the  tenure 
of  land  in  England  in  the  Anglo-Saxon  sera,  is  very  far  from 
supplying  an  argument  unfavourable  to  the  supposed  append** 
ancy  of  the  franchise  to  a  hundred  or  manor  at  that  period,  as 
it  appears  that  the  Saxon  tenure  bore  a  strong  affinity  to  the 
free  socage  tenure  existing  in  England  at  the  present  day ;  for 
the  Saxon  lands  in  general  were  allodial,  but  subject  to  nuli- 
tary  services ;  and  were  not  only  descendible  (d),  but  alienable 
Bt  the  pleasure  of  the  owner,  and  devisable. 


(fl)  SulHv.  269.  Ante,  p.  809. 

(b)  Lord  Coke  informs  us  that  lep^ 
leth  or  leet  is  a  Saxon  word,  and 
Cometh  of  the  Verb  3ela})ian  or  3ele- 
])ian  (3  being  added  euphonice  gra- 
tia);  i.  convenire,  to  assemble  toge- 
ther, unde  conventtis,  4  Inst.  261. 
It  is  also  said  to  be  derived  from  the 
Saxon  word  laet,  signifying  censura, 
arbitrium,  "  because  this  court  re- 
dressed wrongs  by  way  of  judgment 
against  any  person  of  the  frank- 
pledge, who  had  done  any  wrong  or 
injury  to  another."  Lex.  Man.  131. 
And  again  it  is  supposed  to  be  de- 
rived from  the  Saxon  leob,  plebs,  and 
to  mean  the  poptili  curia  or  folkmote. 
See  Ritson  on  court  leet,  in  the  in- 


troduction. It  rather  appears  to  me, 
however,  to  be  derived  of  the  Saxon 
word  leb,  to  assign,  Qorgrant,^  being 
a  juridical  franchise  held  by  a  subject 
under  a  grant  from  the  crown* 

(c)  See  Ritson  on  courts  leet  4. 
Per  Lord  Mansfield,  3  Burr.  1860. 
Ante,  p.  803.  And  we  are  told  that 
the  earls  of  each  county,  and  the  lords 
of  each  leet,  and  likewise  representa- 
tives of  towns,  chosen  by  the  bur- 
gesses of  the  town  were  summoned  to 
the  Wittena-gemot.  See  Lamb.  Arch. 
239,  cited  2  Bac.  Abr.  p.  94. 

((/)  The  descent  of  Saxon  lands  was 
to  all  the  sons  equally,  an  gavelkind 
lands  in  Kent,  which  seems  to  be 
a   customary    relic    of   Saxon    law. 
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In  taking  leave  of  the  judicial  polity  of  our  Anglo-Saxon 

ancestors^  and  previously  to  entering  on  an  inquiry  into  the 

coDstitution  and  authority  of  the  court  leet^  as  it  appears  to 

have  existed  from  the  period  of  the  Norman  conquest,  it  should 

be  jmentioned  that  the  Wittena-gemot  court,  and  those  I  have 

noticed  of  a  subordinate  jurisdiction,  would  seem  to  have  been 

continued   for  a  considerable  time   after  the  conquest;    but 

William  the  Conqueror  becoming  jealous  of  the  legislative 

fiinctiohs  of  this  assembly,  establbhed  a  constant  court  in  his 

own  hall  (a),  thence  called  aida  regia,  or  atila  regis  (b).   This 

court  was  composed  of  the  officers  of  the  King's  palace,  of 

which  the  justiciar  [capitalis  justiciaritLS  totitis  Anglite]  was 

the  president;  and  who  was  also  the  principal  minister  of  state. 

The  aula  regis  removed  with  the  King  from  one  part  of  the 

kmgdom  to  another ;  and  all  matters  both  civil  and  criminal,, 

and  regarding  the  revenue,  were  transacted  there  (c). 


and^  like  gavelkind  lands,  they  were 
not  forfeitable  for  felony.  Sulliv. 
278. 

(a)  Aula,  kaUa,  or  haula,  a  liall  or 
chief  mansion  house^  was  the  usual 
appendage  of  a  manor.  Domesd.  torn. 
i.21b.  lb.  285  b.  lb.  286  b.  lb. 
12, 293,  307  b.  308.  lb.  368  b.  lb. 
C3.  lb.  309.  lb.  29  b.  lb.  32  b. 
So  caput  manerii,  }  vol.  11^  26,  166. 
2  vol.  227,  293  b-  See  App.  to  2nd 
Gen.  Rep.  of  the  Comm.  of  Pub.  Rec. 
p.  441  •  So  the  term  hall  is  some- 
times applied  to  a  court  baron;  and 
hence  also  the  totvn-hall,  shire-hall, 
&c  2  Watk.  on  Cop.  18.  Hence 
too  the  Hallmote  courts  in  the  city 
of  London.    4  Inst.  249. 

In  Yardley  Hastings  in  North- 
amptonshire^ and  many  other  places, 
the  manor  court  is  opened  in  an  an- 
dent  hall,  and  then,  from  its  dilapid- 
ated state,  adjourned  to  some  inn,  or 
other  convenient   place   within  the 


manor. 

(b)  According  to  Sullivan,  this 
court  existed  even  in  the  Saxon 
times,  under  the  term  curia  regis* 
See  his  Lect.  on  the  Laws  of  Eng- 
land, p.  271 ;  and  I  apprehend  that 
the  Wittena-gemot  was  a  branch  of 
this  court. 

(c)  The  latter  were  heard  in  the 
Treasury,  called  the  Exchequer  from 
the  chequered  cloth  wherewith  that 
table  was  covered ;  but  all  criminal 
matters  were  heard  only  in  the  hall ; 
the  civil  pleas  were  heard  in  either 
court.  This  was  the  sovereign  court 
of  the  kingdom,  QMad.  c.  8.,]  where 
justice  was  administered  by  the  King 
himself  and  his  officers;  consisting  of 
the  justiciar,  the  chancellor,  ^who 
formed  all  patents,  and  had  the  cus- 
tody of  the  seal  both  for  writs  and 
patents,]]  the  treasurer  or  auditor, 
l^who  presided  in  matters  relating  to 
the  revenue,]]  the  constable  and  m^r- 
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In  some  cases  of  very  great  importance^  as  upon  the  kvying 
of  war^  or  raising  an  escuage,  it  was  customary  to  summon  to 
the  anda  regis  those  who  held  of  the  King  in  capite,  and  this 
is  considered  to  have  been  the  foundation  of  the  English  parlia- 
ment>  as  far  as  regards  the  jurisdiction  of  the  Upper  House, 
but  whether  the  Commons  of  England  made  part  of  that  as- 
sembly, or  at  what  period  the  lower  house  was  instituted  on  its 
present  representative  system,  does  not  clearly  appear  (a) ;  the 
more  general  opinion,  however,  is  that  barones  majores(b\ 
were  alone  summoned  to  the  curia  regis,  and  that  the  barones 
nUnares  first  sat  by  representation,  in  the  reign  of  Henry  the 
Third  (c),  the  overwhelming  influence  of  the  greater  barons  in- 
ducing the  institution  of  this  popular  assembly  (d). 

And  it  is  generally  supposed  that  about  this  period,  or  as 
some  say  about  the  twenty- third  Ed.  1.,  the  crown  was  induced, 
as  a  further  check  to  the  power  of  the  barons,  to  create  a  oer- 


shaU,  [who  determined  aU  matters  of 
war  and  peace^  according  to  the  law 
of  nations  and  of  arms^^  the  series-' 
chid  or  siervard  &  marskaU,  |[who  de- 
termined all  quarrels  between  the 
King's  menial  servants^  and  had  the 
charge  of  the  prisoners^  and  the  con- 
trol of  the  King's  hoasehold,^  &iid 
the  chamberlain,  [[who  had  the  charge 
of  the  King's  money  issued  out  of  the 
treasury.^ 

(a)  The  Commons  of  England  cer- 
tainly appear  to  have  formed  part  of 
the  Wittena-gemot  courts^  or  parlia- 
mentary assemblies^  in  the  Saxon  lera. 
And  it  is  a  natural  conclusion  that 
the  parliament  is  not  a  feudal  insti- 
tution^ but  has  resulted  from  the 
concentration  of  the  remedial  and  ju- 
dicial authorities  of  the  kingdom. 
Ante^  p.  814.  n.  (c). 

(6)  Ante,  p.  715.  n.  (a). 

(c)  Brady's  answer  to  Petite  133* 


Camd.  Britt.  13.  Dugd.  Orig.  Jar. 
18.  But  see  4  Inst.  2,  where  Lord 
Coke  says  that  lords  and  commons  of 
ancient  times  sat  together^  and  refers 
to  Rot.  Pari.  5  £.  3  nu.  3. 

And  it  is  by  no  means  improbable 
that  after  the  greater  barons  were  al- 
lowed to  alienate  their  lands  in  he, 
those  holding  of  them  by  subinfeuda- 
tion, and  termed  the  barones  minoret, 
were  summoned  to  conyocation  for  a 
time,  and  that  these  afterwards  con- 
stituted the  knights  of  the  shire,  or 
representatives  of  counties,  in  the 
lower  house. 

(</)  Spelm.  Gloss.  69.  Seld.  tit. 
Hon.  692.  Selden  does  not  deter- 
mine the  point,  but  Q>.  764.  ib.3 
says  that  it  was  attempted,  17  John, 
to  bring  in  the  barones  minores,  as 
appears  by  the  great  charter  granted 
by  him  at  Runnymede. 
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tain  number  of  free  boroughs  (a),  conferring  the  privilege  of  re- 
taming  two  of  their  burgesses  to  share  with  the  knights  of  the 
shire,  the  l^^slative  powers  of  the  third  estate  of  the  high 
court  of  parliament.  It  is  observable,  however,  that  these 
grants  were  quite  distinct  from  charters  of  incorporation,  which 
came  into  use  about  the  reign  of  Henry  the  Fifth,  and  in  some 
of  which,  particularly  those  granted  after  the  reign  of  Henry 
the  Sixth,  the  common  law  right  of  voting  was  altered,  and  in 
others  not  so.  But  the  greater  proportion  of  lay  corporations 
appear  to  have  been  created  in  and  subsequently  to  the  reign 
of  Queen  Elizabeth. 

The  power  of  the  justiciar  (b\  and  of  the  barons  becoming 
equally  a  subject  of  jealousy  with  the  crown,  it  was  deemed  ne- 
cessary to  introduce  a  new  judicial  policy,  which  gave  rise  to 
the  courts  as  they  now  exist  in  Westminster  Hall.  And  to 
obtain  countenance  to  this  division  of  the  courts,  the  King 
himself  sat  in  person  in  the  Court  of  King's  Bench,  and 
hence  the  power  which  that  court  still  retains  over  other  juris- 
dictions, and  the  idea  of  the  king  being  always  present  in 
it  (c). 


(a)  Vide  Mr.  Serj.  Merewether's 
observation  in  his  pre£BU»  to  the  Re- 
port of  the  West  Looe  Case,  that  it 
was  not  in  consequence  of  their  being 
trading  towns  that  the  boroughs  were 
summoned  to  send  representatives  to 
parliament,  as  advocated  by  Dr. 
Brady  and  others,  though  at  an  early 
period  of  our  history  burgesses  were 
summoned  by  special  writs  for  spe- 
cial purposes,  as  to  settle  the  staple, 
&C.  And  see  2  Pryn.  B.  P.  R.  95. 
et  acq.  4  Pryn.  P.  W.  186.  et  seq. 
So  also  port  towns,  some  not  being 
bcuroughs,  and  others  which  were  then 
representative  boroughs,  were  sum- 
moned by  a  writ  to  send  three  or  four 
masters  of  vessels,  or  others  of  the 


town  if  there  were  not  sufficient 
masters  of  vessels,  to  a  council  at 
Westminster,  to  treat  with  the  King, 
or  with  others  of  his  council,  upon 
certain  matters  relating  to  the  King 
and  his  honour,  and  the  defence  and 
preservation  of  the  realm,  and  the 
shipping  thereof.  See  the  above  pre- 
face of  Mr.  Serj.  Merewether,  p.  5. 

(6)  This  power  is  represented  by 
Sir  WUHam  Blackstone  to  have  in- 
duced King  John  to  consent  to  that 
article  which  forms  the  1 1th  chapter 
of  Magna  Charta,  and  enacts  that 
communia  placiia  non  sequaniur 
curiam  regis,  sed  teneantur  in  aU-- 
quo  loco  certo"  3d  vol.  Com.  p.  39. 
(c)  Bacon.  Abr.  2  vol.  95. 
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When  the  courts  of  Westminster  Hall  began  to  draw  to 
themselves  the  jurisdiction  of  the  courts  existing  under  the 
Anglo-Saxon  jurisprudence,  and  after  this  important  change  in 
the  administration  of  justice  had  introduced  the  offices  of 
justices  errant,  or  itinerant  (a).  Justices  qfassisie  and  of  gaol 
delivery,  and  of  the  peace,  with  the  courts  of  quarter  sessions, 
&c.  the  jurisdiction  of  the  county  court  was  restrained  to  pleas 
of  debt  under  40^.  and  all  pleas  of  land  were  discussed  in  the 
higher  tribunals ;  and  in  course  of  time  the  various  mote  or 
moot  courts  of  which  we  have  spoken,  fell  altogether  into  disuse. 
Nor  was  it  likely  that  the  leet,  so  analogous  in  its  juridical 
character  and  powers,  to  that  branch  of  the  county  court  which 
is  called  the  Sheriff's  Tourn,  should  long  survive  the  shock  of 
this  great  innovation,  and  hence  may  be  traced  the  very  mould- 
ering state  of  that  once  venerable  fabric,  the  Court  Leet. 

It  is  clear,  however,  that  the  ancient  powers  of  the  leet  are 
but  little  circumscribed  by  any  legislative  ordination ;  on  the 
contrary,  that  they  have  been  recognized  and  enlarged  by 
several  acts  of  parliament :  I  shall  now  therefore  the  more  un- 


(a)  The  proceedings  of  the  court 
of  the  justices  in  E^re  pn  itinere^ 
show  that  it  was  in  effect  nearly  the 
same  as  the  Saxon  Shire-gemot.  See 
the  MS.  formerly  belonging  to  Sir 
M.  Hale  in  Lincoln's  Inn  Library. 
Mr.  Ritson  in  his  treatise  on  courts 
leet,  Q).  7»  n.  u,]  in  adverting 
to  the  practice  among  our  ancestors 
of  administering  justice  in  the  most 
public  manner,  and  generally,  for  the 
convenience  of  the  suitors,  in  the  open 
idr,  (see  ante,  p.  807,)  and  as  a 
curious  illustration  of  that  principle, 
observes  "  that  the  justices  itinerant 
"  in  the  time  of  Edward  the  First, 
^*  sat  at  the  Stone-cross,  (opposite  the 
"  Bishop  of  Worcester's  house,  now 
"  Somerset-place,)  in  the  Strand. 
"  This  Venerable  monument,  which 


€€ 


€€ 


was  even  then  ancient,  (Pat.  4. 
E.  2.  pi.  2  m.  15  d,)  is  mentioned 
by  Stow  as  standing  headless  in 
"  1698,  The  justices  probably  in 
''  bad  weather  sometimes  sat  in  the 
"  bishop's  house ;  as  the  steward  or 
"  bailiff  of  a  leet  would,  for  the  same 
'*  reason,  occasionally  do  in  the 
*'  church,  where,  notwithstanding  a 
''  canon,  (1  Burn.  E.  L.  361,)  it  is  in 
"  many  places  still  held."  And  in 
another  part  (p.  15.)  the  same  author 
observes,  *'  Dr.  Hickes  thought  that 
justices  itinerant  were  originally 
instituted  by  Henry  II.  Dis.  Epis. 
p.  8.  48;  but  Mr.  Madox  has  pnn 
"  duced  evidence  of  their  existence 
''  in  the  reign  of  King  Stephen. 
''  (Hist.  Ex.  p.  100)." 
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hesitatingly  proceed  to  a  further  illustration  of  the  constitution, 
and  to  an  inquiry  into  the  present  practice,  of  this  relic  of 
Saxon  jurisprudence. 


Appendancy  of  the  Leet{a). 

It  will  necessarily  be  inferred  from  the  preceding  observa* 
dons  on  the  nature  and  origin  of  the  court  leet,  that  it  may  be 
appendant  to  a  hundred  (ft),  or  to  a  manor  (c).  And  although 
there  possibly  may  be  instances  of  leet  jurisdictions  existing 
by  prescription  {d\  as  separate  and  unappended  franchises,  yet 
as  the  court  was  instituted  under  the  powerful  influence  of  the 
ancient  thanes  or  barons,  to  invest  them  with  precisely  the  same 
judicial  character  as  the  sheriff  in  his  tourn,  and  for  the  ease 
of  their  tenantry,  (who  were  thereby  excused  from  attending 
the  tourn,  held,  perhaps,  at  some  distant  part  of  the  hun- 
dred (e),)  it  is  very  possible  that  such  franchises,  if  any  do  exist, 
were  originally  granted  by  the  crown,  with  reference  to  some 
manorial  possessions^  over  which  the  grantee  exercised  baronial 
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(a)  The  style    of  the   court   is 

The  court  leet  with  vieir  of  frank 

pledge  of    E.  C  Knight,    held, 

&€."  and  if  appendant  to  a  manor 

and  held  with  the  court  baron,  it 

may  be  thns^  ''  The  court  leet  with 

view  of  frank-pledge,   and  court 

baron,  of  E.  C.  Knight,  for  the 

''  manor  of  S.  &c.'' 

{b)  And  sec  8  H.  7-  1.  Mar.  75. 
Lard  Norris  v.  Barret,  Mo.  426. 
Lamson  ▼•  Hare,  2  Leo.  74.  2  Inst. 
122.— but  Kitch.  (p.  73)  says  that  a 
leet  is  of  necessity  incident  to  a  hun- 
dred, and  cites  the  above  case  from 
the  year  book  (8  H.  7- 1) ;  and  see 
Br.  Leet.  23,  citing  13  H.  7.  19. 
Tet  it  has  been  held  that  a  leet  is  not 
incident  to  a  hundred,  as  one  Uberty 
cannot  be  incident  to  another ^  but  that 


a  leet  may  be  appendant  to  a  hun- 
dred, 12  H.  7. 16.  Br.  Leet.  pi.  24. 
lb.  Incidents,  pi.  18. 

(c)  33  H.  6.  4.  18  H.  6.  11. 
Br.  Incidents,  pi.  2,  29.  1  Leo. 
218.  Where  three  coparceners  were 
seised  of  a  manor  in  fee,  to  which  a 
leet  was  appendant,  and  the  King 
purchased  two  parts  of  the  manor,  it 
was  adjudged  that  the  leet  was  still 
appendant  to  the  third  part  of  the 
manor.  Bendl.  11,  pi.  45.  1  And. 
26.     Dy.  30  b.  pi.  209. 

(J)  A  title  to  a  leet  may  clearly 
be  made  by  prescription  only.  Co* 
Lit.  114  b.  2  Inst.  72.  Ante,  p. 
803.  But  it  gives  no  title  to  the 
wastes.  Br.  Leet,  2.  Ante^  p.  803, 
n.  ((/). 

(<?)  Ante,  p.  803-4. 
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powers ;  though  the  fact  is  incapable  of  being  established  at 
this  far  distant  period,  in  the  absence  of  the  original  grants,  and 
also,  perhaps,  of  the  more  ancient  court  rolls. 

A  leet  may  also  be  appendant  to  a  vill,  or  to  an  ancient 
messuage  (a),  but  it  cannot  be  prescribed  for  as  appendant  to  a 
church  or  chapel  (ft). 

It  frequently  happens  in  chartered  boroughs  that  the  corpo- 
ration are  lords  of  a  manor,  purchased  under  a  license  of  mort- 
main, extending  over  the  precincts  of  the  borough,  to  which 
V  manor  a  leet  jurisdiction  is  appendant,  and  in  those  instances 
the  franchise  exactly  accords  with  the  leet  of  a  private  person. 
In  other  boroughs  and  large  towns  which  have  not  received 
a  charter  of  incorporation,  the  mayor  or  bailiff,  or  other  chief 
municipal  officer,  is  chosen  at  the  court  leet  appended  to  the 
manor  of  some  private  lord,  whose  jurisdiction  encompasses  the 
particular  borough  or  town  (c) ;  and  those  places  may  there- 
fore be  said  to  have  no  other  local  magistracy  than  the  com- 
mon law  officer  of  the  court  leet.  And  even  in  some  corporate 
places  the  common  law  election  of  a  chief  magistrate  is  still 
imitated  {d). 

Ancient  leets,  indeed,  were  equivalent  in  all  respects  to  cor- 
porate jurisdictions ;  and  all  corporations,  and  their  powers, 
have  been  superinduced  upon  the  leet,  the  capital  burgesses  in 
corporate  towns  corresponding  with  the  members  of  the  leet 
jury  of  ancient  boroughs  (e). 

When  a  leet  exists  in  a  borough  or  town,  and  the  powers  of 
the  court  are  exercisable  by  the  mayor,  or  other  chief  magis- 
terial officer,  and  there  is  no  trace  of  its  original  institution,  it 
is  not  devoid  of  probability  that  the  jurisdiction  does  not  exist 


(a)  18  H.  6.  11.  Br.  IncidenU 
29.  For  it  may  be  presumed  that 
the  house  is  the  site  of  a  manor.  See 
Gitlins  V.  Cowper,  2  Brownl.  217. 

(b)  10  E.  3.  5.     18  H.  6.  11. 
Fitz.   Leet  8.     Br.   Incidents  29. 
Tyrringkam's  case,  4  Co.  37  a.     2 
Brownl.  200,  in  Rowlei  &  Mason. 


(c)  See  post  p.  830.  n.  (a.)  p.  842. 

(d)  As  at  Yarmouth  and  Bridge- 
north.  Vide  also  the  case  of  the 
borough  of  Holt,  {Rea:  v.  Rowland^ 
3  Barn.  &  Aid.  130,  post  p.  842.  n.  (b). 

(<?)  See  Mr.  Serj.  Merewether's 
preface  to  the  Wat  Looe  case  already 
referred  to. 
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under  a  grant  from  the  crown,  as  an  appendant  franchise,  but 
that  it  is  a  more  immediate  vestige  of  the  Anglo-Saxon  juris- 
prudence, the  term  leet  now  used  in  the  style  of  the  courts 
having,  in  the  adaptation  of  modem  terms  to  ancient  institu- 
tions, succeeded  to  that  of  folcmote  (a). 

When  the  Court  Leet  is  to  be  held. 

By  Mag^a  Charta,  c.  35,  no  sheriff  or  his  bailiff  shall  keep 
his  tourn  in  the  hundred  but  twice  in  the  year,  once  after 
Easter,  and  again  after  the  feast  of  Saint  Michael  (b),  and  the 
view  of  Jranh-pledge  (c),  shall  be  at  the  feast  of  Saint  Michael, 
'  so  that  every  man  may  have  his  liberties  which  he  had  or 
'  used  to  have  in  the  time  of  King  Henry  our  grandfather,  or 
'  which  he  hath  purchased  since  ;'  but  this  clause  of  the  above 
statute  is  to  be  understood  of  the  leet  of  the  tourn,  and  not  of 
other  leets  (d) ;  at  least  not  to  such  as  were  granted  to  pri- 
vate persons  previously  to  that  statute ;  but  some  think  that 
Magna  Charta,  so  far  as  regards  the  time  for  holding  toums 
and  leets,  was  introductive  of  a  new  law  (e). 


(a)  Aiite>  p.  811. 

(6)  And  by  31  E.  3.  c.  15.  every 
sheriff  shall  make  his  tourn  yearly 
one  time  within  the  month  after 
Easter,  and  another  time  within  the 
month  after  Saint  Michael;  and  if 
hdd  in  any  other  manner  it  is  void. 
Fits.  Tourn,  pi.  2,  cites  38  H.  6.  7* 

(c)  Meaning  that  part  of  the  bu- 
naess  of  the  tourn  which  related  to 
the  taking  of  sureties.  AntCi  p.  809. 
Co.  Lit.  115  a.  n.  10. 

(d)  6  H.  7.  2.,  8  H.  7.  1.  24  H. 
a  2  Inst.  72.  N.  1 1 .  Co.  Lit.  1 15.  a. 
And  see  Br.  Leet,  21,  23.  1  Roll. 
Bep.  201.  2  Leo.  74,  per  Rhodes, 
in  Lawson  &  Hares.  Fitz.  Toume, 
pL  2.  But  there  are  authorities  to 
the  contrary*     Kitch.  88.    Per  Pe- 


riamy  2Leo.  75.  2  Hal.  Hist  P.  C.  71- 
W.  Jones,  290.  Dakin's  (or  Dacon's) 
case,  2  Saund.  290.  S.  C.  1  Vent. 
106.  This  was  a  case  in  the  manor 
of  the  mayor,  &c,  of  the  city  of 
London,  called  the  King's  manor,  in 
the  Borough  of  South  wark. 

{e)  See  2  Hawk.  P.  C.  56,  where 
it  is  said  "  it  seems  that  no  court  leet 
granted  since  the  statute,  can  be 
holden  at  any  other  time  than  what 
is  limited  by  it,  because  every  such 
court  is  derived  out  of  the  tourn : " 
Co.  Lit.  115  a.  n.  12.  But  as  to  the 
reason  given  in  Hawk.,  see  ante,  p. 
803. 

Whether  there  is  any  distinction 
in  this  respect  between  leets  claimed 
by  grant  and  those  claimed  by  pre* 
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A  leet  held  by  charter^  must  be  kept  on  the  day  or  days 
mentioned  in  the  charter,  and  when  held  by  prescription, 
it  is  to  be  kept  on  such  certain  day  or  days  as  may  have 
been  the  immemorial  usage  (a);  and  a  court  leet  may  be  held 
even  oftener  than  twice  in  the  year,  by  prescription  (b) ;  and 
when  the  established  period  is  a  month  after  some  certain  feast, 
it  is  to  be  accounted  a  lunar  month,  twenty-eight  days(c). 
But  the  court  cannot  be  held  t)n  a  Sunday  (d), 

A  court  leet,  it  should  seem,  may  be  adjourned  if  the  busi- 
ness of  the  particular  court  require  it,  and  this  should  be  done 
by  three  proclamations  (e). 

Where  to  he  held,  and  of  the  proper  notice. 

The  leet  of  the  toum,  or  sheriff's  frank-pledge  is  by  the  sta- 
tute of  Magna  Charta,  c.  35,  to  be  kept  in  certo  loco  ac  deter* 
minaio  within  the  precinct  (^)  ;  but  it  should  seem  that  courts 
leet  of  lords  of  hundreds  or  manors  may  be  held  in  any  place 
/  within  the  precinct,  where  the  lord  shall  please  {g),  and  they 
I    are  sometimes  held  in  the  church  or  chapel.     There  is,  however, 
\  a  canon  prohibiting  the  keeping  of  temporal  courts,  leets,  or  lay 
juries,  in  the  church,  chapel,  or  church-yard  (A). 

It  is  usual  for  ^the  bailiff  to  give  fifteen  days'  notice  of  the 
court  leet  (i),  by  virtue  of  a  precept  from  the  steward  of  the 


8cription>  see  Porter  v.  Grai/,  Cro. 
Eliz.  245.  And  note  that  "The 
King  hath  power  to  make  and  create 
a  leet  anew^  where  none  was  before." 

1  Brownl.  36. 

(a)  2  Inst.  72.  Kitch.  88.  Br. 
Leet  32.  And  once  or  twice  a  year 
on  reasonable  warning,  if  a  court 
have  been  kept  at  uncertain  times. 

2  Inst.  72. 

.  (b)  Edwards  v.  Hughs,  Gilb.  Eq. 
Rep.  209.  8  Mod.  297-  (Morgan's 
case).  I  Roll.  Rep.  201.  Partridges 
case,  2  Leo.  28,  75.  W.  Jones,  290. 
The  Queen  ▼.  JenningSj  11  Mod.  228. 


Keilw.  148.  Gilb.  Ex.  Rep.  209.  Co. 
Lit.  115  a. 

(c)  Cro.  Jac.  167. 

(d)  2  Saund.  291.  1  Vent.  107- 

(e)  Scroggs  26.  And  see  Kitch.  11. 
(/)  Scroggs  83.    Co.  Cop.  s.  31. 

Tr.  50. 

(g)  Br.  Court  Baron  8,  cites  8  H. 
7.  3.  Ow.  35.  Per  Bryan  Kitch.  88, 
citing  8  H.  7*  4. 

(A)  1  Burn.  E  L.  361.  (Can.  Sa) 
Ante  p.  818.  n.  (a). 

(i)  "  About  fourteen  days."  Jenk. 
Pac.  Cons.  2, 3.  ''  Six  or  more  days." 
Serous  13*    But  in  the  absence  of 
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manor^  which^  in  the  more  ordinary  form,  commands  the  bailiff 
to  warn  the  tenants  and  resiants  to  appear  at  the  place  and 
time  appointed  for  holding  the  courts  and  to  summon  twenty^ 
four  honest  and  la^^ful  men  of  the  hundred  or  manor^  to  inquire 
for  the  King  6f  all  matters  appertaining  to  the  leet,  and  the 
bailiff  to  attend  with  the  names  of  the  persons  he  may  have 
summoned. 

I  apprehend  that  notice  of  the  court  leet  need  not  be  person- 
ally served  on  the  suitors^  but  that  it  may  be  given  in  the 
church  or  market,  according  to  the  general  usage  of  the  parti- 
cular place,  though  if  it  be  not  an  ancient  leet  {a),  personal 
notice  is  said  to  be  necessary ;  and  clearly  no  person  could  be 
amerced  for  non-attendance,  unless  the  accustomed  warning  had 
been  given  (A). 


1 


Suit  Real.  Prior  to  the  statute  of  Marlborough  (c),  (as  may 
be  collected  from  the  preceding  observations  illustrative  of  the 
Anglo-Saxon  jurisprudence,)  all  persons  of  whatever  rank  in 
life,  both  men  and  women  (rf),  servants  (e)  as  well  as  masters, 
from  the  age  of  twelve  to  sixty  years  (y ),  were  compellable  to 


an  established  usage,  three  or  four 
4ays'  notice  only  would  seem  to  be 
aofficient.  Oreenw.  of  County  courts, 
&C.,  p.  283,  in.  his  instructions  for 
holding .  the  sheriff's  toum  or  court 
loet,  s^yB  ''Let  the  sheriff  (or  stew- 
ard) m^ke  a  pirecept  unto  the  bailiffs 
to  summon  the  court  by  a  i^easonable 
time,  to  wit,  fifteen  or  sixteen  dayq 
before  the.court  be  kept  (if  it  be  less 
time  it  is  sufficient  in  law).  And  see 
Br.  Action  upon  the  case  75.  Bits, 
on  Courts  Leet,  4L 

[a)  Brook  v.  Hustler^  11  Mod.  76. 
Ante,  p.  821. 

(6)  Br.  Action  upon  the  case  75, 


cites  38  H.  6.  16. 

(c)  52  H.  3,  c  10. 

(d)  But  women  were  never  sworn 
to  allegiance  in  tourns  or  leets.  Co. 
Lit.  122.  b.  Br.Leet,  &c.38:— forwo- 
men  and  infiemts  under  twelve  years,  are 
equally  out  of  the  law.  F.  N.  B.  161.  A. 

(e)  Fitz.  Lete  et  Hundr.  5,  cites 
2  H.  4.  16.  A  custom  for  servants 
to  be  sworn  before  the  constable  and 
portreeve,  who  have  no  power  to  hold 
a  leet,  is  not  good.  Br.  Leet  10,  cites 
2  H.  4. 15. 

(/)  Britt.  c.  29.  Flet  1. 2.  c.  62. 
Mirror,  c.  1.  s.  17*  2  Inst.  120-1. 
Br.  Incidents  28. 
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attend  the  toum  in  which  they  had  been  commorant  or  con- 
versant for  a  year  and  a  day  (a),  with  the  exception  only  of 
clergy  having  cur  am  ammaram  (b) ;  but  by  that  statute,  arch- 
bishops, bishops,  abbots,  priors,  earls,  barons,  religious  men  and 
women,  are  excused  from  attending  toums,  '  unless  their  ap- 
'  pearance  should  be  especially  required  thereat  for  some  other 
'  cause  (c);'  and  persons  having  tenements  in  different  hun- 
dreds, are  by  the  same  statute  excused  from  attending  any 
tourn^  but  in  the  bailiwick  where  they  dwell  (d). 

We  have  seen  that  Lord  Coke  was  of  opinion  that  the  sta- 
tute of  9  Hen.  3.  c.  35,  extended  only  to  the  leet  of  the  toum, 
and  not  to  the  leets  of  private  persons  (e) ;  but  we  learn  that 
he  put  an  opposite  construction  on  the  above  statute  of  52  H. 
3,  and  thought  that  the  exemption  of  the  latter  act  extended 
not  only  to  the  King's  view  of  frank-pledge,  but  to  the  views  of 
frank-pledge  of  other  lords  (jT).  It  is  difficult,  however,  to  re- 
concile this  distinction  with  the  language  of  the  two  statutes. 
The  first  expressly  limits  the  period  of  holding  the  view  of 
frank-pledge  to  the  feast  of  Saint  Michael,  and  then,  having 
used  a  term  equally  applicable  to  the  franchises  of  individual 


(a)  7  E.  2.  204.  8  E.  2.  276-7- 

(6)  2  Inst.  121. 

(c)  Britt.  c.  29.  2  Inst.  120-1. 
But  the  exemption  is  personal^  and 
therefore  the  proprietor  of  lands 
which  are  parcel  of  a  dissolved  mo- 
nastery^ held  in  frank-almoign,  and 
discharged  of  secular  services^  is  not 
exempt  from  attending  the  court  leet. 
jyacre  y.  Nixcniy  2  Roll.  R^p.  56. 

Tenants  in  ancient  demesne  are 
also  exempt  from  suit  to  the  sheriff's 
toum ;  and  probably  from  suit  to  any 
leet,  except  that  of  the  particular 
manor  to  which  they  are  tributary 
and  of  which  the  tenants  were  consi- 
dered in  ancient  times  to  form  an  in- 
dependent community.  Ante  p. 
692^    n.  (c).     And  see  Br.  Leet> 


&c.  38.  And  I  imagine  that  a  bar- 
rister or  attorney^  whose  attendance 
is  required  in  the  King's  courts  at 
Westminster^  could  not  be  amerced 
for  not  doing  suit  at  the  leet.  1  Vent 
16,  29.  And  see  1  Mod.  22,  ca.  60. 
1  Sid.  431,  ca.  19.  Aliens  are  inca- 
pable of  being  sworn  in  leets.  Palm. 
14.  Viner  Alien.  (A.  3.)  Br.  Deni- 
zen, pi.  2.  Mirror,  c.  1.  s.  17 ;  but 
the  better  opinion  seems  to  be,  that 
they  are  not  exempt  from  attending 
the  court  leet.  Mirr.  c  5.  s.  1.  1 
Hale,  H.  P.  C.  64.   2  Inst.  121. 

{d)  2  Inst.  122.     Fitz.  Lete  et 
Hund.  1. 

(e)  Ante,  p.  821. 

(/)  2  Inst.  121-2. 
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persons^  it  excepts  all  existing  liberties  of  the  like  nature  (a) ; 
but  the  latter  statute^  it  is  to  be  observed,  speaks  only  of  the 
toums  of  sheriffs,  and  of  hailimchs  within  which  such  tourns 
were  held,  and  does  not  use  the  term  frank-pledge. 
\  It  is,  at  all  events,  the  better  opinion  that  no  man  can  be  of 
two  leets  (&).  So  if  a  man  hath  a  house  within  different  leets, 
he  shall  be  taken  to  be  conversant  where  his  bed  is  (e).  And 
if  a  leet  jusisdiction  be  annexed  to  a  manor  within  a  hundred 
to  which  a  leet  is  also  appendant,  the  lord  of  the  hundred  has 
not  even  a  concurrent  jurisdiction  with  the  lord  of  the  manor, 
for  the  one  jurisdiction  is  as  high  as  the  other  {d). 

Suit  to  the  leet  is  due  by  reason  of  resiancy,  and  has  no 
reference  to  tenure ;  it  is  therefore  called  suit  real,  and  not  suit 
service  (js). 

Suit  real  cannot  be  done  by  attorney  (^),  the  statute  of 
Merton,  20  Hen.  3.  being  confined  to  suit  service  by  free- 
holders (^);  nor,  as  it  should  seem,  can  suit  real  be  released  (Ji) ; 
but  the  attendance  may  be  essoigned  (i),  which  is  generally 
done  by  the  payment  of  a  penny,  or  some  such  nominal  sum. 

And  the  non-performance  of  suit  real  is  to  be  punished  by 
amercement,  ''  because  for  suit  real  no  distress  can  be  taken, 
but  for  the  amercement  in  default  thereof. "  (Jc) 


ft  ■ 


& 


(a)  And  see  in  the  Appendix 
the  act  of  1  Ed.  4.  c.  2.  interdicting 
sheiifis,  &c.  in  their  toums  or  law 
days  from  fining  and  imprisoning 
upon  any  indictment  or  presentment, 
and  which  expressly , excepts  oat  of 
the  operation  of  the  act^  persons  hav- 
ing liberties  or  franchises  by  grant  or 
prescription. 

{b)  P.  N.  B.  159.  n.  c.  lb.  160. 
A.  Kitch.  65-«,  cites  18  H  6. 13. 

(c)  2  Inst.  122.  And  see  The 
Kng  y.  Adlard,  4  Bam.  &  Cress. 
780,  where  Abbott,  G.  J.,  in  quoting 
this  passage  from  Lord  Coke,  said 
**  This  is  a  plain  authority  that  the 

VOL.  U. 


word  Inhabitant,  when  the  view  of 
firank-pledge  is  spoken  of^  cannot 
mean  an  occupier." 

{d)  Br.  Leet.  pi.  13,  cites  21  E. 
3.3. 

(e)  12  H.  7.  15.  7  E.  2.  204. 
Kitch.  82,  cites  45  E.  3.  23.  lb. 
145.    lb.  291.   2  Inst.  99,  104,  120. 

(/)  Kitch.  145.  F.  N.  B.  25  C. 

(g)  2  Inst.  104.  Ante,  p.  736. 

(h)  Tott  V.  Ingram,  1  Brownl. 
186.  But  see  Fitz.  Abr.  Avow.  21 1, 
212.     Br.  Incidents,  pi.  28. 

(t)  Mirr.  c.  1,  s.  17«  See  as  to 
essoign,  ante,  pt.  1.  p.  431. 

{k)  2  Inst.  118.     And  see  Gilb. 

M 
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Cert-money  ;  Common  Fine.  It  should  seem  to  have  heen 
the  practice  for  the  lord  of  a  hundred  or  manor^  who  had  a 
sufficient  influence  with  the  crown  to  obtain  the  grant  of  a  leet 
franchise,  to  claim  from  his  tenants  a  certain  annual  sum  pro 
serto  lette,  as  a  mean  of  fixing  them  with  a  contribution  to- 
wards the  purchase  of  the  franchise,  which  secured  to  them^ 
not  only  an  exemption  from  attending  the  sheriff's  toum,  as 
we  have  already  noticed,  but  likewise  the  advantages  of  a 
summary  redress  in  all  matters  within  the  jurisdiction  of  the 
leet  (a). 

The  money  thus  paid  to  the  lord  was  in  some  places  called 
cert  or  certainty  money,  and  in  others  cMef  or  King^s  stiver; 
and  in  others  again,  as  some  suppose,  camnum  fine,  or  head 
money,  or  head  pence  ;  but  it  has  been  thought  that  the  com- 
mon fine  was  originally  a  payment  to  essoign  the  appearance 
of  all  the  suitors,  except  the  chief  pledges  (&). 

The  proper  remedy  for  this  payment  is  action  of  debt(c); 
but  where  the  cert-money  is  to  be  paid  at  the  day  of  the  leet, 
the  defaulters  may  be  amerced,  yet  as  it  is  for  the  private  ad- 
vantage of  the  lord,  he  cannot  distrain  for  cert-money  or  chief 
silver,  without  he  can  also  prescribe  in  the  distress  {d).  And 
this  is  the  only  matter  of  a  private  nature  where  a  prescriptioa 
to  amerce  is  allowable  (e). 

Dis.  13.  F.  N.  B.  159  D.  (n.  a.)  161  tertain    a   bill   for  law-day   sarer. 

D.  (n.  a.)  Thornkagh  v.  HarUhom,  Bunb.  237* 

(a)  BuUen's  case^  6    Co.   77  b.  (J)  Godfrey's  case,  11  Co.  44  b. 
Scroggs  2.  1  RoU.  Abr.  211.  (A.  2.)   (C.  2.), 

(b)  Ritson  on    Courts    Leet>    p.  cites  13  H.  4.  9. 
120.  (e)  Scroggs  2. 

(c)  A  court  of  equity  will  not  en- 


» 


t 
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•  Maandamus  to  enforce  a  court :  Forfeiture  of  Leet. 

As  the  leet  was  originally  granted  for  the  more  convenient 
administration  of  justice,  the  lord   is  compellable  to  hold  a 
court  by  writ  of  mandamus  (a) :  and  a  leet  is  forfeitable  by 
non-user,  and  by  acts  of  abuser  (i). 
j  A  long  disuser  of  the  franchise  will  induce  the  suspicion  of  a 

defect  in  title : — So  in  Darell  (or  The  King)  v.  Bridge  (c),  on  a 
motion  for  an  information  in  nature  of  quo  warranto  for  holding  a 
court  leet,  there  appeared  to  have  been  a  grant  from  the  crown 
in  14  Jac.  l.toR.  M.,  his  heirs  and  assigns,  of  the  privilege 
of  holding  courts  leet,  and  a  court  was  held  by  the  defendant 
in  1740,  claiming  under  a  conveyance  of  the  manor  of  S.  with 
all  courts,  &c.  in  1739,  wherein  courts  leet  were  expressly 
mentioQed,  but  there  were  no  mesne  conveyances  between  the 
original  grant  of  the  leet  and  1702,  when  and  previous  to 
1739  conveyances  were  made  of  the  manor, '  teitk  all  courts 
thereunto  belonging;*  and  the  court  of  B.  R.  observed,  that  as 
there  appeared  to  have  been  no  exercise  of  the  grant  till  1740, 
there  was  strong  suspicion  of  some  defect  in  title,  and  there- 
fore it  must  go  to  be  tried  by  a  jury. 

The  usurpation  of  a  leet  is  indeed  accounted  so  great  a 
grievance  to  the  people,  as  to  have  been  adjudged  to  be  an  in- 
dictable offence  (d). 

By  the  opinion  of  some,  a  leet  is  forfeited  by  the  neglect  of 
appointing  an  able  steward,  or  of  electing  such  officers  as  are 
essential  to  the  exerdse  of  justice,  as  constables,  aleconners,  &c. 
or  of  providmg  particular  instruments  of  punishment,  as  pillory, 

(a)  Rex  T.   Willis,   Andr.   279-  totlersalts   case,    W.    Jones    283. 

Com.  Dig.  Mandamus  (A).    ^  RolL  Cro.  Jac.  165.    F.  N.  B.  100.  A.  (n. 

Bep,  107.  d.)  9  Co.  50.  Scroggs  3,  4. 

.   (i)  2  Hawk.  P.  C.  c.  11.  $  5.  (c)  1  Sir  W.  BL  4?. 

&0,  Ahr.    Franchise^   pi.  10,  26.  {d)  6  Mod.  183. 
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tumbrel^  stocks^  &c.  (a) ;   and  clearly  the   franchise  may  be 
seised  quousque  for  any  such  neglect  (d). 


SECT.  II. 

Of  the  Steward  of  the  Court  Leet,  (and  herein  of  his  author- 
ity to  impose  fines)  ; — And  of  the  Office  of  Bailiff. 

Whether  the  steward  of  a  court  leet  is  to  be  considered  as 
judge  of  the  court,  not  only  in  the  absence  of  the  lord,  but 
also  in  his  presence,  or  whether  he  is  to  be  deemed  an  assistant 
judge,  assessor,  or  lawgiver  only,  when  the  lord  happens  to  be 
present,  (analogous  to  the  shiregerieve  in  the  Anglo-Saxon 
shire-gemot  court,)  the  office  of  steward  of  a  leet  court  b  ob- 
viously one  of  very  high  importance,  and  such  as  ought  only 
to  be  filled  by  a  person  of  considerable  legal  learning,  and  of 
sound  judgment  and  discretion  \c). 

I  have  already  ventured        opinion,  that  the  steward  pre- 
sides in  a  customary  court  <.  representative  character  only. 


(a)  SteverUm  y.  Scrogs,  Cro.  ELc. 
G&8.  S.  C.  Mo.  573,  6O7.  ToUer- 
salts  case,  ubi  sup.  Per  Popham, 
Cro.  Elis.  125,  in  Partridge's  case. 
Kitch.  24.  Br.  Quo  warranto,  pi.  8. 
And  see  Keilw.  138^  &c.  But  as  to 
stocks,  see  Carter  29^  in  Davis  v. 
Lomden,  where  Bridgman,  C.  J.  dis- 
tinguished between  stocks  and  pil- 
lory, &c  and  said  that  the  former 
were  originally  not  to  punish,  but 
only  as  .the  constable's  gaol,  to  keep 
men  in  hold,  but  that  as  to  pillory 
and  tumbrel  the  lord  was  bound  to 
find  them,  and  not  the  inhabitants. 

It  should  seem  that  for  the  neglect 
of  providing  stocks,  a  vill  is  punish- 
able by  amercement  in  leet,  and  that 
any  of  the  inhabitants  may  be  dis- 


trained for  the  amercement.  Stever^ 
ton  V.  Scrqgs,  sup.  So  also  as  to  pil- 
lory and  the  like  instruments  of 
punishment,  if  a  prescription  be  al- 
leged, lb. 

(b)  Lex.  Man.  25. 

(c)  4  Inst.  261,  &c.  The  steward 
of  the  court  leet  ought  to  be  a  bar- 
rister. Per  C.  J.  Holt,  Serous  33. 
Ante,  pt.  1.  p.  134. 

In  a  recent  case  the  court  of  B.  R^ 
adverted  to  the  necessity  of  a  stew- 
ard's possessing  legal  knowledge,  and 
considered  the  charges  of  an  attorney 
for  holding  a  court  leet,  as  charges 
made  in  his  professional  character* 
and  therefore  taxable.  Luxmore  ▼. 
Letkbridge,  4  Bam.  &  Aid.  898. 
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prindple  of  law  to  prevent  the  lord  of  a 
his  own  customary  court  in  person  (a), 
'ould  aeem  to  extend  to  a  court  baron, 
■■  judges  of  the  court.     But  in  a  court 
leen  is  a  juridical  francluae  held  under  a 
I  grant  from  the  crown,  and  not  necessarily  inddent  to  a  hun- 
dred or  manor,  the  steward  appears  to  me  to  be  an  essential 
I   officer,  filling  exactly  the  same  judicial  character  as  the  sheriff 
/    m  bis  toum,  and  not  inaptly  described  as  a  man  *  indifferent 
'  between  the  lord  and  the  law.'  (A) 

A  condition  appears  to  have  been  annexed  to  every  grant 
of  a  leet  franchise,  that  the  lord  should  appoint  an  able  stew- 
ard (c),  and  this  drcumstance  b  much  in  favour  of  the  more 
geDeral  opinion,  that  the  lord  cannot  hold  his  own  court  leet. 
To  this  may  also  be  addedj  the  dedsion  in  Ckohnely  &  Mor- 
ton (d),  that  the  mayor,  if  owner  of  a  fair,  cannot  be  a  good 
steward  of  it.  And  we  find  it  laid  down  in  various  books, 
that  the  court  leet  u  held  before  the  steward,  and  that  he 
is  the  judge  in  it  (e) ;  nor  am  I  aware  that  it  is  stated  in 
any  book  of  authority,  that  the  lord  or  steward  presides  as 
judge  of  that  court,  though  the  expression,  as  referrihle  to  a 
customary  court,  is  by  no  means  unfrequent  (J"). 

(o)  Ante,  pt.  1.  p.  145.  1  Mood^  &  Malk.  52;  post,  p.  840. 

(6)  Poiirell  on  the  jurisdiction  of  n.  (a), 

worts  leet,  p.  43.    It  h  there  said  (c)  Ante,  p.  82?. 

that  the  lord  cannot  sit  as  judge  in  ('O  ^  ^^'^  1^- 

hkimncaart,  in  regard  thai  Iht  pro-  (e)  4  Inst  361.     6  Go.  12,   in 

JlU  of  the  court  accrue  to  him  ;  but  Jattleman't    case.  Com.   Dig.  Leet, 

this  reasoning  would  eqnally  apply  (M.   1).     And    see  Hj.   70  b,   in 

to  the  disqualification  of  the  sheriff  WUktra  v.  Itekam. 

in  his  tonm,  if  the  statement  be  cor-  (y)  Co.  Lit.  58  a.  4  Co.  26  b.  Co. 

rect  that  be  is  intltled  to  the  profits  Cop.  s.  45.  Tr.  102.  But  it  is  proper 

of  the  court-  See  Com.  Dig.  Leet  (A.)  to  notice,  that,  in  the  case  of  the 

"Tbe  theory  was  said  to  be  that  Queen  &  Jenmngt,    11   Mod.    215, 

taiXan  only  were  judges  in  county  C.  J.  HoU  is  stated   to.,  have  said, 

courta,  but  late  decisions  have  mled  "  tbat  in  a  private  leet  the  lord  may 

the  sheriff  to  be  judge  also."     Per  sit  as  judge,  and  exclude  the  stew- 

Bagt^,  J.  Durham  Summer  Assises,  ard,"  to  which  is  added,  (but  I  von- 

1830.     And  see  Tinthy  t,  Naaau,  ceire  as  an  observation  only  of  the 
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Previously  to  the  discussion  of  the  general  authority  of  the 
steward  of  the  court  leet^  it  may  be  expedient  to  take  a  brief 
view  of  the.  relative  powers  and  duties  of  the  steward  and 
bailiff^  more  particularly  as  regards  the  mode  of  impfini^lUng 
the  leet  jury,  for  this,  with  reference  to  the  highly  important 
functions  connected  with  the  elective  franchise  of  some  few 
ancient  boroughs  (a),  may  be  thought  to  involve  a  great  con- 
stitutional question,  and  is  a  subject  which  in  abler  hands,  and 
unrestrained  by  the  limits  necessarily  prescribed  to  a  work  like 
the  present,  could  not  fail  to  excite  very  considerable  interest 

the  authority  for  it  is  to  be  idled 
upon)  mu8t>  I  think,  be  held  to  ex« 


reporteri)  '  Qucere,  If  so  in  a  pub^ 
Uck  leet.' 

I  cannoty  however,  bring  my  mind 
to  the  conclusion  that  the  lord  can 
preside  as  judge  even  in  the  court 
leet  of  a  manor,  situate  within  a 
hundred  to  which  a  leet  jurisdiction 
is  also  appended,  and  there  are  many 
aneh  instances ;  vide  Keen^s  case,  I 
Freem.  348 ;  the  Queen  y.  Jennings, 
ubi  sup.  Rexv.King,  3  Keb.  197,230, 
251 ;  Loader  v.  Samuel  et  aL  Cro. 
Jac.  551 ;  Cook  r.  Siuib,  lb.  583. 

The  sheriff's  toum  is  frequently 
designated  by  the  ancient  law  writers, 
the  leet  of  the  hundred,  from  the  cir- 
cumstance of  the  toum  having  been 
held  in  each  hundred ;  but  when  a 
leet  jurisdiction   is   appended  to  a 
hundred,  it  is  as  much  a  private  leet, 
as  the  leet  of  a  manor;  and  there 
would  seem  to  be  no  other  distinction 
between  the  two  franchises  than  this, 
namely,  that  the  hundred  leet  has 
jurisdiction  over  such  matters  as  the 
manor  leet  should  omit  to  inquire  of, 
just  as  the  sheriff  in  his  toum,  has 
jurisdiction  over  any  matters  omitted 
to  be  inquired  of  in   the  hundred 
court  leet,  or  in  the  manor  court  leet, 
when  no  hundred  leet  exists : — The 
dictum  therefore  of  €•  J.  HoU  (if 


tend  to  courts  leet  generally. 

In  addition  to  the  reasons  already 
given  for  supposing  that  the  lord 
cannot  hold  his  court  leet  in  person, 
see  the  language  of  the  act,  4  Ed.  4. 
c.  1,  and  the  several  other  statutes 
subsequently  extracted  in  the  Ap« 
pendix,  authorising  stewards  of  courts 
leet  to  inquire  of  various  offences. 
Vide  also  the  act  of  1  Eliz.  c.  17> 
post.  p.  833-4. 

(a)  See  the  portreeve  of  Yeovils 
case,  2  Roll.  Rep.  82.  Peterborough 
case,  Heyw.  B.  SQ.  Milborne  Port 
case,  lb.  57,  63-9.  St.  Mitchell  case, 
lb.  378.  "  At  Newport,  in  Cornwall, 
**  which  has  never  had  a  charter  of 
''  incorporation,  the  officers  called 
"  vianders  are  annually  elected  at 
"  the  lord's  leet,  and  are  jointly  the 
''returning  officers  for  the  year." 
^'  At  St.  Michael  a  portreeve  chosen 
by  a  jury  of  the  chief  inhabitant^, 
out  of  the  six  principal  tenants, 
who  are  called  deputy  lords  of  the 
"  manor,  makes  the  return.**  lb.  60. 
And  see  the  borough  of  Powey  ca8e> 
1  Peckw.  512.  Append.  3  Bam.  & 
Cress.  683-5,  in  Rex  v»  Mayor,  &c  of 
West  Looe. 
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(As  ^  gieneral  propositoon  ji(  must,  \  ^hink,  be  allowed,  from 
considerations  founded  equally  on  principle  and  practice,  that 
the  itewaard  6f  a  coiirt  leet  presides  there  wholly  in  a  judicial 
cbracter,  and  that  every  ministerial  act  is  to  be  executed  by 
the  bedell  or  biuliff  of  the  court  (a),  sworn  to  a  due  perform- 
ance of  his  duty  (b).  This  opinion  cannot  appear  as  a  mere 
hypothesis  to  those  who  have  contemplated  the  organic  struc- 
ture of  the  leet  jurisdiction,  and  are  familiar  with  the  language 
of  our  ancient  statutes,  and  text  Writers,  and  the  general  sys- 
tem of  court  keeping. 

'  Wd  haVe  s^n  that  the  toum  of  the  sheriff  is  a  branch  of  the 
tticient  shire-gemot  court,  over  which  the  alderman  (ealdorman 
or  earl)  presided,  and  that  the  shiregerieve  (ov  sheriff),  the  next 
officer  in  raiik  in  the  shire,  supplied  his  place  when  absent,  and 
acted  as  his  assessor  when  present ;  and  that  the  decision  on 
questions  between  party  and  pefrty,  was  by  the  votes  of  the 
whole  assembly,  collected  by  the  lawmen,  and  regulated,  as  to 
any  legal  points  that  might  arise,  by  a  reference  to  the  dome- 
hoc,  or  law  book  (c). 

These  lawmen  (lahmen)  were  the  first  students  or  professors 
of  law,  some  of  whom,  after  the  accustomed  previous  examina- 
tion, were  appointed  assessors  to  the  aldermen,  shiregerieves, 
&C.,  and  others  acted  as  pleaders.  Three  appear  to  have  been 
the  number  at  ^  first  appomted  to  assist  the  alderman,  &c.  m 
judgment,  but  the  number  was  afterwards  increased  to  seven, 
and  then  to  twelve.  These  assessors,  or  assistant  judges,  were 
sworn  to  a  faithful  discharge  of  their  duties,  and  not  to  suffer 
any  innodent  man  to  be  condemned,  nor  any  guilty  person  to 
1  he  acquitted.  The  institution  of  assessors  would  seem  to  hav6 
been  even  earlier  than  the  reign  of  Alfred  the  Great  (d). 

(a)  Co.  Lit.  234  b.  But  a  custom  (c)  Ante,  p.  808. 

for  the  steward  of  a  court  leet  to  no-  (j£)  Some  are  of  opinion  that  the 

minate  the  persons  to  be  summoned  lahmen  {and  rwcUboran)  of  the  An- 

by  the-bailiif  as  jurors,  is  good.    The  glo  Saxons,  were  the  same  witl^  the 

r-             King  y,  Joiiffe,  2  Bam.  &  Cress.  54  jurors  of  more  modem  times.    But 

r               And  see  Crane  v.  Holland,  Cro.  Car.  this  opinion  is  open  to  very  strong 

138.    Post  p.  844.  objections.    S^  3  vol.  Henry's  Hist. 

(&)  Switch.  9L  Scroggs  99,  of  6.  B.  346-7*    Sed  vide  Turneir > 
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It  is,  I  submit,  but  a>  natural  inference  that  the  sheriff,  in  lus 
toum,  acted  in  the  same  judicial  character  as  he  was  wont  to 
fill  in  the  parent  court,  the  shiregemot,  in  the  absence  of  the 
ealdorman ;— «nd  equally  so  that  on  the  introduction  of  the 
trial  by  jury  (a),  the  judicial  and  ministerial  characters  in  the 
sheriff's  toum  were  not  blended,  but  that  the  office  of  im- 
panelling the  jury  devolved  on  a  subordinate  officer  of  the 
court,  corresponding  with  the  bedell  or  bailiff  of  the  court  leet, 
und  in  exact  accordance  with  the  ministerial  duty  of  the  sheriff 
at  the  present  day  (h).     That  this  was  the  practice  in  the 
tourn,  and  that  this  was  originally,  and  as  a  constitutional  prin- 
ciple, the  practice  also  in  the  leet,  may  be  thought  to  appear 
by  the  few  references  I  propose  to  make  to  our  statute  law, 
and  to  the  combined  theoretical  and  practical  works  of  several 
very  eminent  lawyers. 

In  the  Appendix  to  the  first  part  of  this  treatise  will  be 
found  an  extract  from  an  act  of  parliament  passed  in  the  reign 


Hist,  of  the  Anglo-Sax.  1.  II.  c  9. 
p.  270.  et  seq. 

See  the  article  in  the  Edinb.  Re- 
view, referred  to  ante^  p.  804.  n.  (a) 
where  it  is  stated  that  the  leet 
jury  of  the  Anglo-Saxon  Hundred 
was  constituted  of  the  twelve  eldest 
Thanes,  who  were  to  go  out  with  the 
Reeve,  and  to  swear  on  the  halidome, 
that  they  would  neither  say  forth  re- 
specting the  innocent,  nor  conceal  the 
guilty,  and  that  these  corresponded 
to  the  twelve  men  of  the  RaflBt- 
naempd  of  the  Swedish  Haerad,  but 
that  in  this  assembly  the  tithing- 
men  were  absent,  and  all  criminal 
proceedings  must  have  been  appeals 
at  the  suit  of  individuals,  except 
where  the  Neempdamen  could  make 
presentment  of  their  own  personal 
knowledge. 

(a)  It  is  not  disputed  that  this 
institution  existed  in  the  time  of  the 


Conqueror :  indeed  it  is  supposed  by 
some  to  have  been  introduced  into 
this  country  in  his  reign.  The  prin- 
ciple of  the  trial  by  jury  may  be 
traced  to  the  Anglo-Saxon  custom  of 
allowing  a  party  to  dear  himself  of 
an  accusation  by  compurgators,  gene- 
rally twelve  in  number,  who  were 
to  swear  that  they  believed  him  in- 
nocent of  the  charge.  But  these 
juratores  appear  to  have  been  origin- 
ally named  by  the  party  accused, 
though  afterwards,  perhaps,  by  the 
court,  [SuDiv.  275,]  and  their  func- 
tions seem  to  accord  more  with  the 
principle  of  our  wager  of  law,  than 
with  that  of  the  trial  by  jury. 

(6)  It  may  be  right  to  mention, 
that  the  sheriff  is  in  some  cases  con- 
stituted judge  by  act  of  parliament, 
as  in  re-disseisin  by  the  stat.  of  Mer- 
ton,  c.  3.  'All  his  proceeding  by 
'  force  of  that  act  is  of  record,  and  a 
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of  Richard  the  Third  (a),  which  is,  I  submit,  conclusive  evi- 
.|  deuce  that  the  sheriff  acted  judidally  anhf  in  the  leet  of  the 

j!  toum^  and  that  the  jury  were  impanelled  by  the  bailiff  or  other 

1^1  minirterial  officer*     The  preamble  of  the  above  act  is  in  these 

;  ^ords :  « Forasmuch  as  divers  great  mconveniendes  and  per- 

^  juries  do  daily  happen  in  divers  shires  of  England  by  untrue 
,  "  verdicts  given  in  inquisitions  and  inquiries  before  sheriffs  in 

,^  '^  their  toums,  by  persons  of  no  substance  nor  behaviour,  nor 

"dreading  God,  nor  the  world's  shame,  by  reason  whereof 
*'  divers  and  many  of  the  King's  lieges  of  divers  parts  of  Eng- 
"  land,  by  exciting  and  procuring  of  their  evil  willers  be  wrongs 
"  fully  indicted,  and  other  that  ought  of  right  to  be  indicted, 
^  by  such  excitation  and  procuring  oftentimes  be  spared,  con- 
'^trary  to  common  right  and  to  good  conscience."  And  it. 
then  enacts,  that  no  baUiff  nor  other  officer  should  from  thence^ 
forth  return  or  impanel  any  such  person,  in  any  shire  of  Eng- 
land, to  be  taken  or  put  in  or  upon  any  such  inquiry  in  any  of 
the  said  toums,  but  such  as  wer6  of  good  name  and  &me,  and 
had  lands  and  tenements  of  freehold,  within  the  same  shires,  ijo 
the  clear  yearly  value  of  20s.  at  the  least,  or  of  copyhold,  to  the 
dear  yearly  value  of  26^.  8dL  at  the  least :  and  that  if  any  bailiff 
or  other  officer  within  the  said  counties  should  thereafter  re- 
turn or  impanel  any  person  contrary  thereunto,  he  should  lose 
for  every  person  that  he  so  impanelled  and  returned,  not  be- 
ing of  the  sufficiency  aforesaid,  as  often  as  he  so  offended,  40^. : 
and  the  sheriff  other  40«.  the  one  half  to  the  King  and  the 
other  half  to  the  person  suing;  and  that  every  such  indict* 
ment  before  any  sheriff  in  his  tourn  otherwise  taken  should  be 
void. 

By  1  Eliz.  c.  17.  '  for  the  preservation  of  spawn  and  fry  of 
fish/  it  is  enacted,  [s.  8,  9,  &  10,]  that  the  lord  of  every  leet 
should  have  full  power  and  authority  to  inquire  of  all  the  of- 
fences contrary  to  the  purport,  tenor,  and  form  of  that  statute 

*  writ  of  error  lies  on  a  judgement     s.  10.  inM.    2  Bam.  &  Cress.  58. 
'  giren  against  him/  6  Co.  12  a.  citing         {a)  1  R.  3.  c  4. 
44  £.  3. 10.     And  see  1  Elijs.  c.  17* 
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ViUian  the  precinct  of  Aeir  said  leet :  such  inquiry  to  he  had 
in  manner  and  form,  and  after  such  sort  as  common  amercia- 
ments/ or  othc^r  tMng^  inquirable  in  their  court  leet,  were'  law^ 
fully  used  and  accustomed  to  be  had 'and  made:  atid  that  upon 
erery  such  presentment  had  in  any  court  or  leeC,  by  the  oath  df 
twelve  men  or  more,  as  aforesaid^  of  any  offence  or  offences 
made  contrary  to  ^e  tenor  of  that  statute ;  then  all  such  for- 
feiture above  in  that  statute  limited  and  appointed  for'  subh  of- 
fence, should  be  unto  the  lord  of  the  said  leet  for  the  time  being, 
to  his  own  use  for  ever,  and  should  be  levied  in  such  manner 
and  «)rm,  as  ameraaments  for  affrays  committed  within  the 
precinct  of  such  leet  were  used  and  accustomed  to  be  levied : 
andthat  if  any  leet  after  the  first  day  of  June  then  next  should 
be  kept,  and  the  steward  of  the  isaid  leet  for  the  time  being,  or 
other  for  him,  did  not  charge  the  jury  sworn  in  such  leet,  to 
inquire  of  all  the  offences  done  within  the  precinct  of  the  said 
leet,  contrary  to  the  tenor  and  form  of  that  statute ;  then  the 
steward  of  the  said  leet  to  lose  and  forfeit  forty  shillings  ;  the 
one  moiety  to  the  Queen,  and  the  other  moiety  to  the  person 
suing  for  the  same ;  and  that  if  any  jury  sworn  in  any  leet,  and 
being  charged  to  inquire  of  the  ofiences  committed  within  the 
precinct  of  that  leet,  did  wilfully  and  willingly  conceal  and 
make  de&ult  in  presentment,  or  did  not  present  the  offence  and 
offenders ;  that  then  it  should  be  lawful  to  the  steward  or 
hai^oi  the  leet,  or  his  or  their  deputy  for  the  time  being,  to 
impanel  one  other  jury  within  the  said  leet,  and  to  inquire  of 
sudi  concealment,  default,  or  non-presentment  (a) ;  and  that 
upon' such  concealment,  &c.  found  and  presented,  every  of  the 
said  jurors  which  so  did  conceal,  make  default  or  not  present, 
should  lose  and  forfeit  for  every  such  offence  twenty  shillings 
to  the  lord  of  the  said  leet,  the  same  to  be  levied  in  manner 
and  form  aforesaid^  for  the  other  offences  therein  expressed. 

(a)  See  reference  to  this  stat.  per  ''  impanel  a  second  jury,  to  inquire 

BeH^  J.  in  The  King  ▼.  Joliffe,  2  **  into  the  ooncealmejits  of  the  first. 

Bam.  &  Cress.  64.  Scroggs^  [p.  16^^  **  and  fine  them,"  cites  this  stat.  & 

sajs  ''  In  some  cases  the  steward  may  33  H.  8.  c.  6.    And  see  Kitch,  p.  3L 
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By  the  year  b6ok;  1  H.  6.  12  b.  if  the  bailiff  of  the  court 
or  other  officer  refbse  to  make  a  panel  to  inquire,  &c.  upon 
the  command  of  the  steward,  or  refuse  to  execute  his  office,  he 
may  be  finedw  1  RoU.  Abr.  ai9  ( Y)  pL  2.  642*  (Y)  pL  3.  Br. 
Leet.  14. 

Kitchin,  ui  tracing, this  origin  of  the  court  leet  \jp.  6^,  says, 
"  It  is  called  the  view  of  frank-pledge,  for  that  the  King  there 
may  be  certified  by  the  view  of  the  steward,,  how  many  people 
are  within  every  leet ;  and  also  to  have  aocount  and  view  by  the 
steward,  oi  their,  good  government  and  manners  in  every  feet.'' 

Again  [|p»  S2S}  -  ^*  Where  one  hath  a  leet  he  hath  but  the 
amercements,  and  die  day  is  ito  the  King,  and  for  that  the 
steward  represents  the  person  of  the  -King^  cites  41  £•  8.  27«'^ 
(And  jsee  S.  P.  Powell^  p.  S3,  citing  41  .£.  8.  31.)  Again 
[p.  82.]]  Kitchin  says,  **  If  the  steward,  of  the  Leet  command 
the  bailiff  to  impanel  a  jury  to  inquire  for  the  King  upon  pain 
of  jf40,  and  he  refuse  to  do  it»  he  may  put  upon. him  ther  pain 
of  j^40,  and  at  the  second  time  ^50,  or  more ;  and  note,,  that 
upon  all  pains  the  lord  may  have  an  action  of  debt,!*  cites  7  H. 
I  6.  13. 

Again  [^p.  280.^  ^'  The  lord  of  a\  leet  shall  not  prescribe  to 

^\  amerce  the  petty  jury,  for  their  false  verdict,  the  same  being 

found  by  the  grand  jury ;  for  it  is  no*  good  custom,  but  they 

may  be  amerced  fpr  concealing  of  any  thing  which  is  presents 

able,  there,  and  thia  is  by  custom.  M.  9.  H.  6.  42.  Custom." 

G^reenwood  [[on  County  Courts,  &c.)3  in  adverting  to  the 
institution  of  the  court  leet  [[p.  275^]]  observes,  *^  This  court  is 
a  court  of  record  in  all  things  that  appertain  to  the  toum  or 
leet,  and  the  sheriff  of  the  toum,  or  steward  of  the  leet,.  are 
therein  judges  of  record.  For  whosoever  hath  the  leet,  hath 
the  same  ^authority  within  the  precinct,  as  the  sheriff  hath 
witlua  the  tourn*"  Again  Cp.  9.]  *'  Every  bailiff  of  fran* 
chises,  deputy  and  clerk  of  every  sheriff^  and  under-sheriff  and 
every  other  person  which  hath  authority,  or  takes  upon  him 
to  return  any  inquest, 'jury,  or  tales,,  or  to  intermeddle  with 
the  execution  of  process,  in  any  court  of  ^  record^  are,  as  well  ad 
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the  undernsheriff,  to  take  the  oath  mentioned  in  that  statate 
for  the  due  execution  of  their  office^  or  forfeit  j?40,  27  Eliz. 
c.  12." 

ScroggSf  in  his  instructions  for  holding  a  court  leet,  after 
noticing  the  usual  form  of  proclamation,  and  that  the  suit  roll 
should  be  called  over,  and  the  constables,  &c.  questioned  as  to 
their  compliance  with  the  orders  they  received  at  the  previous 
courts,  says,  [[p.  15.]]  ^  Then  choose  a  jury,  and  name  a  fore- 
man, whose  oath  is  as  follows  : — You  shall  well  and  truly  in- 
quire, and  true  presentment  make,  of  all  such  articles,  matters^ 
and  things,  as  shall  be  given  you  in  charge ;  the  King's  coun- 
sel, your  companions',  and  your  own,  you  shall  keep  secret  and 
undisclosed.     You  shall  present  no  man  for  envy,  hatred,  or 
malice,  nor  spare  any  man  for  fear,  favour,  or  affection,  or  any 
hope  of  reward ;  but  according  to  the  best  of  your  knowledge, 
and  the  information  you  shall  receive,  you  shall  present  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you 
God." 

Kitchin  in  his  general  directions  for  holding  a  court  leet 
[^p.  12.3  says,  '*  After  this  ^viz.  calling  the  suit  roll,  and  enter- 
ing the  essoins]]  the  jury  shall  he  empanelled,  and  first  one 
shall  be  sworn,  and  after  three  or  four  together,  and  the  oath 
shall  be  as  followeth : — You  shall  inquire  and  faithfully  make 
presentment  of  all  thirigs  which  I  shall  give  you  in  charge ; 
your  companions'  counsel,  the  King's,  and  your  own,  you  shall 
keep,  and  you  ought  to  present  the  truth,  and  nothing  but  the 
truth,  so  help  you  God. "  (a) 

Agam  [[p.  130  *'  ^^  ^^7  stranger  be  there,  if  there  be  not 
sufficient  reiddents  there  to  he  impanelled^  the  steward  may 
impanel  a  stranger  there,  for  that  it  is  to  inquire  for  the 
King,"  &c.  cites  3  H.  7.  4.  Again  Cp.  224.^  *"  If  there  be 
not  twelve  to  he  sworn,  the  steward  may  swear  a  stranger 
which  comes  within  the  view  to  be  sworn  in  leet ;"  cites  S.  C. 

(a)  In  terminating  the  charge  to  of  your  charge^  and  when  jon  are 
the  jury  (p.  40),  Kitch.  says,  "  Go  agreed,  I  shall  be  ready  to  take  yonr 
together  and  inquire  ye  of  the  matter     verdict." 


•^^^^ 
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And  again^  [[p.  89.^  ''  If  there  be  not  twelve  to  be  sworn^  the 
lord  (a)  may  cause  strangers  to  be  of  the  enquest ;"  cites  2  H. 
7.4. 

In  the  Coart  Keeper's  Companion,  printed  in  1717,  after, 
pomting  out  that  the  court  leet  is  to  be  opened  by  the  bailiff, 
by  three  proclamations,  requiring  the  attendance  of  the  suitors, 
and  that  the  resiant  roUs,  to  be  delivered  in  by  the  constables 
or  tithing-men,  should  then  be  called  over,  the  following  direc- 
tion is  given  [j>.  3.]] : — "  The  resiants  of  each  tithing  being 
called  over,  proceed  to  impanel  your  juries,  by  calUng  upon 
the  iaUiff^  or  titMng-man  for  the  return  of  the  court  leet 
jury ;  and  after  proclamation  made,  say :  You  good  men  that 
are  returned  on  the  jury,  to  inquire  for  our  sovereign  lord  the 
King,  in  this  court  leet, — Answer  to  your  names,"  &c. 

A  very  useful  work  intitied  '  The  Compleat  English  Copy- 
bolder/  printed  in  1735,  in  the  instructions  given  to  stewards 
of  courts  leet,  says  [j).  348.]],  ^*  The  steward  must  call  on  the 
reeve  or  bailiff^ for  a  return  of  the  jury  ^  which  must  consist  of 
twelve  at  least,"  and  '*  having  made  choice  of  a  foreman,  he  must 
call  over  the  jury,  [^and]]  fine  those  that  do  not  appear,"*  &c. 

In  Fitzherbert's  Nat  Brev.  under  the  titie  ^  Writ  pro  exo- 
neratUme  secta  ad  curiam  com*  vel  haronl  it  is  said — 

'  And  if  a  man  have  lands  within  the  precinct  of  several  leets, 
'  or  in  one  county,  and  he  dwell  within  the  precinct  of  one  of 
'  them,  and  he  be  distrained  to  come  unto  another  leet  within 
'  the  precinct  of  which  he  dwelleth  not,  then  he  shall  have  a 
'  writ  unto  the  sheriff,  or  hmliffs  of  the  court,  &c.  that  they 
'  do  not  distrain,  him  to  come  to  that  leet,  within  the  precinct 
'  whereof  he  dwelleth  not ;  and  the  writ  is  such : 

'  The  King  to  his  bailiffs  of  the  honour  of  C.  in  the  county 
'  of  Lincoln ;  or,  to  the  bail^of  A.  of  B.  in  tiie  county  of,  &c. 

(a)  Unless  tbis  word   be  meant  bis  own  court  leet,  contrary  to  tbe 

only  to  express  tbe  power  of  the  more  general  opinion,  and  to  which  I 

ocMurt,  or  be  a  misprint,  an  inference  have  assented  in  tbe  beginning  of  tbe 

might  be  drawn  from  the  observation  present  section, 
that  the  law  permits  th^Iord  to  bold 
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^  greeting :  Whereas  by  fJie  common  council,  &c.  that  they 
^  >who  liave  lands'in  divers  hundreds  hare  no  necessity  to  come 
^  to  the  view  of  frank-pledge,  except  in  the  bailiwick  where 
'  they  shall  be  iweXimg^  we  command  you,  that  you  distrain 
f  not  ^;  to  Qome  to  i;he;view  of  frank*pledge  in  your  court,  or 
^  in  the  court  of  your  iord  of  the  honour  aforesaid  in  the  county 
f  aforesaid,  against  the  form,  8ic*.  and  the  distress,  if  any,  &c. 

''  And  it.  c^peareth.  that  if  the  party  be  distrained,  after  that 
*:  he  hath  sued  the  writ  ^directed  unto  the  sheriff  or  buIiflEs,  that 
'  they  do  iBot  ^trdn  him, /that  he  jhaU  hare  an  attachment 
^against  them :  but  it  seems  reasonaUe,  that  firsts  he  hate  an 
'  attachment  9gainst  the  sheriff- or  against,  the  haulms,  who  dis- 
'  trained  idm  to  come  to  the.leet  in  the  hundred  where  he  is 
'  not  dwelling,  if  he  be  dwelling,  within , the.  precinct  of  another 
'  leet,  because,  the  statute  of  Marlebridge  is  ar  prohibition' in  it- 
'  seUy  and^he  who.doth  contrary  to  the  statute  doth  wrong  unto 
^  the  party,  upon  whioh  -he  may  have  an  attachment,  without 
^  suing  forth  any  writ.^ 

'  Note,  That  men  or  women  who  have  entered  into  religion, 
^  ought  not  to  come  unto  the  shenflTs  toum,  (»r  unto  the  leet 
^  of  any  other  without  g^eat  cause ;  and  if  they  be  distrained  to 
^  come,  they  may  have.u  writ  out  of  .the  Chancery  to  discharge 

*  them,  which  shall  be  such :.      . 

'  The  King  to  the  Sheriff^  ftc.:   Whereas  by  the  common 

*  counc^  &c«  that  mea  who.  have  entered  into  religioa  have  no 
^  necessity  to  come  to  the  sheriff's  toum^  &c.  or  tjbus,  to  tke 
^  tiew  qf /rank-pledge,  unless  their  presence  be  required  fer 
^  aome  special  cause ;  jwe. command  you,  that  you  distrun  not 
^  the  abbot  of  /.  to.  come  to  your  toum ;  or  thus,  to  the  view 
^  of  frank-pledge  in  your  hundred  of  F.  against  the  form  of  the 
f  provision  aforesaid,  and  the  distress,  &c. 

'  And  the  abbot  shall  have  such  a  writ  unto  the  bailiffs  of 
^  another  lord,  that  they  do  not  distrain  him  to  come  to  his 
'  leet; 

The  ancient  form  of  precept  from  the  steward  to  the  Imliff 
on  assembling  a  court  leet  was  as  follows : 


■■^ 
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>  IF.  jS.  gent.  Steward  of  the  hnndoed  \\}t  manor]]  of /SI  To 
the  hmliff  of  the  same  hundred  \j>n  manor)]  greeting.  You  are 
hereby  required  to-wam  ^he  leet  to  be  kept  ^by  your  hundred 
[[or  manor^.  [^or  leet  and  court  baron  to  be  kept  for  the  hun* 
dred  of  iS.  and  manoc  of  ^.^  the  first  day  of  April,  &c.  by  nine 
of  the  dock  in  the  forenoon  of  the  same  day,  at  the  usual  place 
there  [[or  at  the  now  dwelling  house  of,  &c.  as  the  case  is.]] 
Given  under  my  hand,  &c.'  (a).-^Or  thus : 

'  J.  K.  steward  to  the  bailiff  thereof  health :  I  command 
likewise  and  appoint,  that  dUigently  you  give  to  understand 
the  view  of  frank-pledge,  of  the  court  there  to  be  held  against 
the  Thursday,  that  is  to  say,  the  sixteenth  day  of  October  next 
coming,  after  the  date  of  these  presents,  and  have  there  this 
command  :  And  as,  &'c.  Dated  under  my  seal  the  first  day 
of  this  nM)nth  of  October,  &c/  (&).— Or  thus  > 

^  A.  B.  gent,  steward  of  the  manw  or  hundred  or  leet  afore- 
said. To  the  bailiff  thereof,  greeting :  I  command  you,  that 
you  summon  and  warn  all  the  tenant  of  the  said  manor,  as 
weQ  residents  as  not  residents,  and  all  customary  tenants  of 
the  manor  aforesaid,  that  they  be  before  me  at  JET  aforesaid, 
OQ  Thursday  the  26th  day  of  March  next  coming,  to  do  then 
suit  unto  the  view  of  frank-pledge,  and  all  things  thereunto 
belonging,  &c.     Dated,  &c.'  (c). 

The  form  of  precept  to  the,  bailiff  for  assembling  the  court, 
given  in  Scroggs  [[p.  13.]],  (and  the  same  form  is  given  in  the 
book  called  The  Compleat  English  Copyholder,  p.  346.)  is  as 
foQows : 

^  A  precept  to  warn  the  tenants,  and  summon  a  jury  at  a 
Goortleet.  ..... 

To  the  bailiff,  &c. 
-  Manor  of  S.  These  are  to  will  and  require  you  to  give 
public  notice  within  the  said  manor,  that  the  court  leet  and 
view  of  frank-pledge  for  the  same  manor,  (with  the  court 
baron  of  A.  B.  esquire,  lord  of  the  said  manor,)  will  be  holden 
at  the  ,  on  Monday  the  — —  day  of ,  at  ^pn  of 

(a)  Shepp.  25.  (c)  Jenk.  Pac.  Cons.  3. 

{h)  Kitch.  11.  Oreenw.  284. 
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the  clock  in  the  forenoon ;  and  that  you  warn  all  the  tenants  of, 
and  resiants  within  the  said  manor,  that  do  owe  any  suit  or 
service  at  the  said  court,  that  they  and  every  of  them  per- 
sonally be  and  appear  at  the  time  and  place  aforesaid,  then 
and  there  to  do  and  perform  the  same*  And  likewise  that  you 
summon  twenty  and  four  honest  and  lawful  men  of  the  said 
manor,  to  be  and  appear  at  the  time  and  place  aforesidd,  to 
inquire  for  our  sovereign  lord  the  King,  of  all  such  matters  as 
to  the  said  courts  do  appertain ;  and  that  you  yourself  be  then 
and  there  also  personally  present,  and  have  you  there  the 
names  of  such  persons  as  you  shall  have  so  summoned,  and 
this  precept.     Given  under  my  hand  and  seal,  &c/ 


It  is,  I  think,  but  a  fair  conclusion  from  the  foregoing 
observations  and  references^  that  the  bailiff  of  a  leet  juris* 
diction  is  an  indispensable  officer,  possessing  functions  of  no 
trivial  importance,  and  bearing  a  very  close  resemblance  to  the 
sheriff  in  his  present  ministerial  character,  as  far,  at  least,  as 
respects  the  criminal  branch  of  his  office  (a). 

The  remark  of  C.  J.  Abbott  in  the  case  of  Hohroyd  & 
Breare,  already  cited  at  some  length  (6),  that  the  steward  of 
a  court  baron  is  not  a  minister  of  that  court,  but  a  constituent 
and  essential  part  of  it,  appears  to  me  to  sustain  the  analogy 
between  the  sheriff,  at  this  day,  and  the  bailiff  of  a  court 
leet. 

No  mandate  (observed  his  lordship)  is  directed  to  the  stew- 
ard, but  he  makes  his  mandate  to  the  bailiff,  and  (added  the  Ch. 
J.)  there  is  this  material  distinction  between  the  mandate  of 
the  sheriff  and  that  of  the  steward  of  a  court  baron ;  in  the 
former,  the  sheriff  commands  the  bailiff  to  make  the  levy,  and 
concludes,  *  So  that  /  may  have  the  same  before  the 
court,  &c/   but  in  the  warrant  of  the  steward,  the  bailiff  is 

(a)  But  the  sheriff  is  a  constituent  ments  of  the  court.     Tinsleg  y.  Nas^* 

part  of  the  county  court,  so  that  he  is  iau,  1  Moody  &  Malk.  62.   Ante  p. 

not  responsible  for  the  acts  of  his  829.  n.  (b). 
bailiff  done  in  execution  of  the  judg-         (6)  Ante,  p.  722  et  seq. 
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directed  to  levy,  so  that  he  (the  bjuliff,)  may  have  the  same 
before  the  court  on  the  day  appohited. 

It  is  true  that  in  the  particular  case  the  question  arose  upon 
the  execution  of  the  process  of  the  court,  v^hich  was  a  court 
baron,  where  the  suitors  are  the  judges,  but  if  the  steward  of 
that  court,  possessing  at  most  a  qualified  judicial  character,  is 
not  responsible  for  a  ministerial  act,  it  is  no  easy  task  to  recon- 
cile that  irresponsibility  with  the  execution  of  a  ministerial  duty 
by  the  steward  of  a  court  leet,  who  presides  as  judge  of  the 
ooart,  with  reference  more  particularly  to  the  justly  admired 
principles  of  the  trial  by  jury,  ingraflted  by  act  of  parliament, 
or  usage,  on  the  Anglo-Saxon  jurispru()ence ;   nor  does  the 
difficulty  seem  to  be  diminished  by  any  supposed  amenability  of 
the  steward  for  a  violation  of  his  judicial  functions. 

In  the  case  of  the  King  v.  Harrison  (a),  a  motion  was  made 
in  the  court  of  B.  K.  for  an  information  in  nature  of  a  quo 
warranto  against  the  steward  of  a  court  leet,  (which,  according 
!  to  a  MS.  note  of  the  late  Mr.  Serjt.  Hill,  in  the  margin  of  the 
t  report  of  this  case  in  my  possession,  was  the  court  of  Birming- 
ham,) and  against  the  bailiff  and  constables,  for  impanelling  a 
jury  not  duly  summoned,  the  bailiff  being  alleged  to  be  the 
proper  officer  to  summon  the  jury,  who  shotdd  be  alljree^ 
holders.  It  appeared  that  six  persons  stated  to  have  no  right 
were  sworn,  and  that  six  freeholders  who  were  present,  and 
who  had  not  been  summoned,  refused  to  be  sworn  to  act  vnth 
them,  and  thereupon  the  steward  swore  six  more,  and  the  jury, 
so  constituted  by  the  steward,  chose  the  bailiff  of  the  manor  and 
constables.  A  rule  was  obtained  for  the  defendant  to  show 
cause  why  an  information  should  not  go  against  liim.  On 
showing  cause  he  relied  on  the  refusal  of  the  six  freeholders  to 
be  sworn,  and  the  constant  course  of  choosing  such  officers, 
urging  that  it  would  be  dangerous  to  make  a  precedent  of  try- 
ing the  right  of  such  choice  by  a  quo  warranto. — The  court 
observed,  that  there  was  no  room  for  any  complaint  against  the 

(a)  8  Mod.  135. 

N 


842 


OF   THE   JURISDICTION 


[part  hi. 


constables  or  bailiff,  but,  if  any,  it  was  agunst  the  steward, 
and  a  rule  was  made  for  him  to  attend,  and  to  show  cause  why 
an  attachment  should  not  go ; — the  rule  for  the  rest  was  in  the 
meantime  enlarged. 

With  the  principal  and  more  important  duties  of  the  bailiff 
of  the  court  leet,  I  am  disposed,  therefore,  to  class  that  of  im- 
panelling the  Jury  (a),  and  without  any  distinction  in  the  office 
when  the  lord  of  the  leet  possesses  only  an  ordinary  jurisdic- 
tion, and  when  a  leet  franchise  exists  in  a  borough  or  town,  of 
which  the  head  municipal  officer  is  elected  by  the  jury  of  the 
court  leet  (b). 


{a)  It  should  seem  that  peculiar 
eustoms  exist  in  particular  places  on 
the  point  adverted  ta  I  infer  from 
the  M8.  note  of  Mr.  Serjt.  Hill> 
just  referred  to^  that  a  custom  of  this 
nature  was  relied  upon  in  the  King 
4*  Harrison.  And  it  is  settled  that 
by  custom  the  steward  may  nominate 
the  persons  to  be  summoned  as  jurors. 
The  King  v.  Joliffe,  ante,  p.  831.  n, 
(a).  In  that  case  Abbott,  C.  J.  said, 
''  The  leet  jury  is  rather  in  the  na- 
"  ture  of  a  grand  jury." 

(6)  See  The  King  y.  JoUfe,  sup. 
Sometimes  the  Jury  merely  present, 
in  writing,  the  candidate  who  may 
have  the  most  votes,  but  have  no 
control  over  the  poU.  In  The  King 
T.  Rowland,  3  Bam.  and  Aid.  130, 
the  plea  to  a  quo  warranio  against 
the  defendant,  as  Mayor  of  the 
Borough  of  Holt  in  Denbighshire, 
after  stating  an  immemorial  court 
leet,  and  view  of  frank-pledge,  holden 
within  the  Borough,  set  out  a  char- 
ter of  13  H.  4,  confirmed  by  letters 
patent  of  Queen  Elizabeth;  and  a 
by-law  that  the  Mayor  and  Burgesses, 
or  such  of  them  as  chose  to  attend, 
should  assemble  at  the  court  leet. 


held  within  one  month  after  Michael- 
mas, and  should  dect  one  of  the 
Burgesses  to  be  Mayor  for  the  enra- 
ing  year;  and  that  since  the  by-law 
the  usage  had  been  conformable  to 
it,  and  the  court  in  part  holden  in 
the  morning  and  in  part  in  the  even- 
ing, the  one  being  celled  the  mom- 
ing  and  the  other  the  evening  court; 
and  that  the  custom  had  been  to 
elect  the  Mayor  at  the  morning  court, 
which  Burgess  was  sworn  into  office 
by  the  steward  of  the  Lordship,  or 
his  deputy.  It  then  stated  that  oa 
the  27th  October,  1818,  a  court  leet 
was  held  before  C.  W.  W.  W.  Esq. 
the  steward,  in  the  morning,  which 
was  duly  adjourned  to  the  evening  of 
the  same  day ;  and  that  the  defend- 
ant was  duly  elected  at  the  mondag, 
and  sworn  in  at  the  evening  court. 
The  replication,  after  tendering  issues 
on  the  different  facts  allied  in  the 
plea,  denied  that  the  mode  of  elec- 
tion had  been  according  to  the  sup* 
posed  by-law,  or  that  the  defendant 
was  duly  sworn. 

At  the  trial  at  the  Shrewsbury 
Summer  Assizes,  1819,  the  mode  of 
dection  set  out  in  the  defendant's 


CH.XXI.3 


OF  COURTS  LEET. 


843 


Sometimes^  indeed,  the  bailiff  of  a  leet,  when  appended  to  a 
manor  or  borough,  is  chosen  hy  the  jury  qf  the  court  (a),  and 
po^esses  a  clear  prescriptive  right  to  exercise  a  discretionary^ 
power  m  impanelUng  the  jury,  and  in  the  case  of  the  King  v. 
BiMgham  (b).  Lord  Ellenbarough  deemed  that  very  import* 
aDt  function  a  sufficient  ground  for  an  information  in  nature  of 
a  quo  warranto,  calling  upon  the  defendant  to  show  by  what 
aathcnrity  he  claimed  to  be  bailiff  of  the  manor  and  borough  of 
Gosport  in  the  county  of  Southampton.  His  lordship's  obser- 
Tadon  was,  that  he  did  not  doubt  that  the  office  as  appendant 
to  a  court  leet,  was  such  for  which  the  information  would  lie, 
and  noticed  particularly  tlie  argument  that  the  bailiff  was  an 
officer  having  a  discretionary  power  as  to  the  persons  whom  he 


plea  was  proved^  with  the  addition 
that  the  custom  had  been  to  swear 
the  jury  of  the  leet  at  the  morning 
omtrtj  and  then  to  take  the  poll  for 
Maj^r ;  and  that  at  the  evening  court 
the  jury  used  to  make  a  written  pre- 
sentment of  the  person  who  had  the 
majority  of  votes  to  the  Steward  to 
be  sworn  in.  The  jury  had  on  this 
occasion  presented  to  the  steward  the 
candidate  opposed  to  the  defendant^ 
bat  the  latter  having  the  majority  of 
l^al  votes^  the  steward  swore  him 
into  the  offio^  of  Mayor.  The  jury 
did  not  appear  ever  to  have  exercised 
any  discretion  over  the  poll. 

It  was  contended  for  the  Crown 
that  the  presentment  by  the  jury 
should  have  been  stated  in  the  plea. 
•Ko/ncyrf,  J.  over-ruled  the  objection^ 
hut  with  liberty  to  enter  a  verdict 
fiv  the  Crown^  if  the  Court  of  B.  R. 
ihoiiU  be  of  a  different  opinion. 

A  rule  nUi  having  been  moved  for 
accordingly,  the  above  objection  was 
urged  on  the  part  of  the  Crown,  and 
judgment  asked  at  aU  events,  on  the 


issue,  "  not  duly  sworn."  But 
Abbott,  C.  J.  observed,  that  all  that 
was  alleged  in  the  defendant's  plea, 
was  proved,  and  that  the  present- 
ment  was  merely  ministerial  on  the 
part  of  the  Jury.  That  it  was  their 
duty  to  present  the  person  having 
the  majority  of  legal  votes,  and  they 
had  no  discretion  on  the  subject ;  and 
that  the  presentment  was  as  an  entry 
by  a  Town  Clerk,  and  not  forming 
a  material  part  of  the  appointment, 
it  was  not  necessary  to  allege  it  in 
the  defendant's  plea.  Holroyd,  J. 
added,  that  if  the  presentment  were 
an  essential  part  of  the  custom,  it 
would  put  it  in  the  power  of  the  jury 
to  defi^t  any  election?  and  that  the 
foundation  of  the  mode  of  election 
was  the  by-law,  which  was  wholly 
silent  as  to  any  presentment. 

(fl)  Sec  The  King  v.  Jdiffe,  post. 
844-5. 

(6)  2  East  308.  It  appeared  also 
in  this  case  that  the  bailiff  was  sworn 
in  with  the  other  officers  chosen  by 
the  jury. 

n2 
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should  select  for  the  jury ;  adding^  that  the  bailiff  having  no 
fees  annexed  to  his  office^  there  was  no  other  convenient  civil 
mode  of  trying  the  right  to  it. 

The  general  practice  and  forms  of  court  keeping  appear  to 
me  also  to  be  favourable  to  the  opinion^  that  all  ministerial  acts 
in  a  court  leet  are  to  be  executed  by  the  bailiff;  and  so  far^  at 
least,  as  my  own  experience  extends,  the  steward  of  the  court 
is  totally  ignorant  even  of  the  names  of  the  jurors,  until  the  de- 
livery to  him  by  the  bailiff,  of  the  list  of  persons  summoned  as 
jurymen,  together  with  the  resiant  roll,  or  names  of  those  who 
are  liable  to  perform  suit  to  the  lord  at  the  particular  court. 

But  I  have  suggested  that  the  general  practice  for  the  bailiff 
to  exercise  an  uncontrolled  power  of  impanelling  the  jury  of  a 
court  leet,  may  posiibly  be  opposed  by  a  special  custom  pre- 
vaiKng  in  some  few  manors,  and  that  such  a  custom  would  be 
good  (a). 

The  case  of  Crane  v.  Holland  (b)  would  seem  to  have  estar 
blished  the  legality  of  such  a  custom,  for  it  was  there  held 
that  one  may  be  judge  and  officer,  diversis  respectibus.  In 
that  case,  which  was  error  of  a  judgment  in  Northampton, 
where  the  court  is  held  before  the  mayor  and  two  bailiffi,  the 
error  assigned  was  because  the  baili£&  being  judges  of  the 
court,  could  not  also  be  officers  to  whom  process  should  be 
directed,  ^  there  being  no  custom  that  can  maintain  any  to  be 
both  officer  and  judge.* — But  the  court  of  B.  R^  held  that  it 
might  be  good  by  custom. 

And  in  the  case  of  the  King  v.  JoUffe  (c),  which  was  a 
quo  toarranto,  calling  upon  the  defendant  to  show  upon  what 
authority  he  claimed  to  exercise  the  office  of  mayor  of  the 
borough  of  Petersfield,  it  appeared  by  the  defendant's  plea  that 
at  the  court  leet  of  the  borough,  the  jury  presented  a  fit 
person  to  be  mayor  of  the  borough  for  a  year,  and  that  the 
person  so  presented  had  always  been  sworn  in  at  that  court 
before  the  steward,  and  that  the  defendant  had  been  presented 

{a)  Ante,  p.  842.  n.  (a).  Cress.  63. 

{b)  Cro.  Car.    138.   2    Barn.   &         (c)  2  Bam.  &  Cress.  54. 
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i&d  BWOTU  m  as  mayor  according  to  that  usage.     And  by  the 
elgbth  reptication  it  further  appeared^  that  the  court  leet  had 
immemorially  presented  a  fit  person  to  he  bailiff,  who  was 
always  attendant  upon  the  court ;  and  that  at  the  court  men-- 
tioned  in  the  plea,  the  steward  nominated  the  fourteen  persons 
who  served  on  the  jury,  and  issued  his  precept  to  the  bailiff 
to  summon  those  persons,  and  that  the  bailiff  did  accordingly 
sunomoQ  them,  whereas,  (as  it  was  alleged  in  the  replication,) 
*  by  the  law  of  the  land,  the  steward  should  have  issued  his. 
'  precept  to  the  bailiff  to  summon  a  jury,  and  the  particular 
'  persons  should  have  been  selected  by  the  bailiff.'     Rejoinder 
that  from  time  immemorial  the  steward  had  been  used  to 
nominate  the  jurors :  and  issue  thereon.     At  the  trial  the  de- 
fendant proved  that  for  more  than  twenty  years  the  precept  to 
the  bailiff  had  always  contained  a  list  of  persons  whom  the 
steward   directed  him  to  summon  as  jurors.      The  learned 
judge,  (Mr.  J.  Burroughs  told  the  jury  that  slight  evidence, 
if  uncontradicted,  became  cogent   proof ;  and  they  found  a 
verdict  for  the  defendant.     A  rule  nisi  for  a  new  trial  was 
obtuned  on  the  ground  that  there  was  not  sufficient  evidence 
to  warrant  the  finding  of  the  jury ;  or  to  enter  judgment  for 
the  crown,  non  obstante  veredicto,  on  the  groimd   that   the 
custom  set  out  in  the  rejoinder  was  bad  in  law.     On  cause 
being  shown  against  the  rule,  the  court  held  that  there  was 
no  ground  for  a  new  trial,  but  that  the  observations  of  the 
judge,  and  the  verdict  of  the  jury,  were  well  warranted  by  the 
evidence. 

Abbott,  C.  J.,  expressed  an  opinion  that  there  was  nothing 
in  the  usage  proved  to  contravene  the  public  policy,  or  any 
known  rule  or  principle  of  law.  And  that  in  reference  to  the 
passage  in  Hawk,  P.  C.  b.  2.  c.  10,  §  15.  which  had  been 
relied  upon  as  showing  that  the  bailiff  was  to  select  the  jury, 
because  the  sheriff  might  fine  him  for  not  making  a  panel, 
there  was  nothing  inconsistent  in  saying  that  it  is  the  bailiff's 
duty  to  make  the  panel,  although  the  sheriff  decides  upon  the 
persons  to  be  named  in  it.     His  lordship  added  that  there  was 


846 


OF  THE  JURISDICTION 


[? ART  ni. 


also  another  answer  to  the  argument,  viz.  that  the  passage 
might  refer  to  jthe  traverse  jury,  and  not  to  the  grand  inquest. 
I  submit,  in  conclusion  of  these  observations,  that  it  is  most 
difficult  to  suppose  that  the  steward  of  a  court  leet  is  capable 
of  discharging  any  ministerial  or  subordinate  duty,  either  in 
or  out  of  court,  as  being  wholly  inconsistent  with  his  judicial 
character,  and  with  those  organic  principles  of  the  leet  jttri&- 
'diction,  which,  even  in  its  present  faded  form,  are  not  whoUy 
screened  from  the  searching  eye  of  the  antiquary  (a). 


We  will  now  proceed  to  a  more  general  consideration  of  the 
duties  and  powers  of  the  steward  of  a  court  leet. 

It  has  been  said  that  the  Steward  of  a  leet  may  take  a  recog^ 
nizance  of  the  peace  (b),  and  not  only  fine  but  imprison,  and  it 
is  the  better  opinion  that  he  may  fine  for  a  contempt  of  court, 
and  commit  the  person  guilty  of  the  act  of  contempt,  until  the 
fine  be  paid  (c),  and  also  that  the  steward  may  award  a  person 
to  prison  for  a  gross  misdemeanour  in  face  of  the  court  (d) :  and 
again  it  is  said  that  in  matters  within  the  province  of  the  leet, 


{a)  It  certainly  would  not  be  easy 
to  reconcile  the  performance  of  a 
ministerial  daty  by  the  steward  of  a 
court  leetj  with  the  notion  that  he  is 
a  man  '  indifferent  between  the  lord 
'  and  the  law/  Ante,  p.  829.  "  It 
is  of  the  greatest  consequence  to  the 
law  of  £ngland,  and  to  the  subject, 
that  the  powers  of  the  judge  and 
Jury  are  kept  distinct,"  &c.  Per 
Hardfoicke,  C.  J.  in  Rex  y.  Poole, 
Com.  Dig.  'Enquest.'  (A.  1.) 

(6)  7H.6.12.  10  H.  6.8.  11  H. 
6.  7.  4  Inst.  263-4.  Powell  of  Leet 
32-3.  Br.  Leet  29.  But  this  has 
been  denied.     Shepp.  9. 

(c)  But  that  course  would  be  very 
unadvisable,  as  an  action  of  debt  lies, 
post.  p.  849. 

(rf)  31  H.6.  Pitz.  Abr.  Lete  11. 


Earl  of  Lincoln  v.  Fisher,  Ow.  113. 
13H.  4.  12.  lOH.  6.  7.  21  H.  7. 
32.  Cromp.  J.  P.  92  b.  130  b. 
These  authorities  are  strengthened 
by  the  act  of  1  £d.  4.  e.  2.,  (see 
Appendix^)  declaring  that  sheriffs  in 
their  tourns  or  law-days,  should  not 
have  power  to  fine  or  imprison  on 
indictment,  or  presentment  there,  in 
which  act  there  is  an  express  excep- 
tion of  persons  holding  liberties  and 
franchises  by  grant  or  prescription. 
But  the  steward's  power  to  imprison 
has  been  denied.  Godfreifi  case, 
11  Co.  43  b.  And  see  1  Roll.  Bep. 
35,  74.  Scroggs  5,  16.  Shepp.  9. 
Kitch.  81,  says,  Qi^asre  of  commit- 
ting a  tenant  to  prison  since  Magna 
CharU,  c,  29. 
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die  steward  hath  powov  equal  with  the  Justices  of  the 
Bench  (a). 

In  one  particular  instance,  indeed,  it  should  seem  that  he  has 
a  still  greater  power,  for  if  there  are  not  sufficient  suitors  present 
to  constitute  a  jury,  he  may  compel  a  stranger  passing  by  to 
be  sworn  (b) ;  and  oonsequendy  impose  a  fine  on  him  for  his 
refusal  (c). 

We  shall  presently  see  that  all  felonies  are  inquirable  at  the 
oourt  leet,  those,  at  least,  which  were  so  at  common  law,  and 
diose  of  whidi  the  leet  has  express  jurisdiction  by  statute 
law : — ^this  is  to  be  done  by  indictment  or  inquisition  by  roll  in- 
dented under  the  seals  of  the  jurors  consisting  of  not  less  than 
twdre  persons,  whereof  one  part  is  to  remain  with  the  person 
indicting,  and  the  other  part  with  the  steward,  to  be  certified 
by  him  to  the  King's  justices  at  the  next  gaol  delivery  (d),  and 
persons  against  whom  such  charges  by  indictment  or  inquisition 
are  found  may  be  committed  by  the  steward  to  prison  (e) ;  but 
the  leet  cannot  arraign  and  deliver  the  persons  indicted  (y )  :-^ 
And  except  for  febny  the  steward  hath  no  power  to  inquire  by 
indictment  or  inqubition,  therefore  an  indictment  in  leet  of 
assault  and  battery  without  bloodshed  is  not  good,  for  such  in- 
dictment before  the  sheriff  in  his  toum  was  adjudged  void  (g) ; 
nor  can  a  steward  in  leet  take  indictment  of  robbery  out  of  his 
precinct  (h).  * 


(a)  Br.  Leet  14  cites  7  H.  6.  12. 

(6)  7  H.  6.  12.  12  H.  7.  15. 
Br.  Leet  14,  24.  Kitcli.  13.  lb. 
89^  cites  2  H.  7-  4.  lb.  224,  cites 
3  H.  7.  4.  1  Roll.  Abr.  642  (Y), 
pL  1,  cites  7  H.  6.  13.  "  This 
power  must,  however,  be  confined 
to  those  courts  in  which  it  is  the  usage 
to  swear  and  discharge  the  jury  in 
the  course  of  the  day."  Bits.  6.  n. 
See  post.  sect.  5. 

(c)  7  H.  6.  12.    Shepp.  8, 9. 

{d)  See  further  on  this  subject, 
post.,  sect.  5. 


(e)  Kitch.  81,  says  '  The  steward 
may  send  a  prisoner  taken  for  felony 
to  the  gad,'  cites  13  H.  4.  12. 

(/)  Cromp.  J.  P.  151,  cites  8  H. 

4.17. 

(g)  Dy.  233  b.  pi.  14,  cites  13  E. 
4.10. 

{k)  Br.  Corone,  pi.  194,  where  it 
mentions  that  a  capias  was  awarded 
against  the  lord  of  the  leet  and  his 
steward  for  taking  such  an  indict- 
ment, cites  41  ass.  30.  lb.  Leet  18, 
cites  S.  C. 


848 


OF   THE   JURISDICTION 


[part  III. 


It  is  generally  supposed  that  the  steward  of  a  court  leet  may 
be  retained  by  parol  (a) ;  except  in  the  case  of  the  King  or  a 
corporation^  when  it  is  certain  that  a  patent  or  deed  is  essen- 
tial (b). 

The  better  opinion  is  that  the  office  of  steward  of  a  court 
leet^  being  a  judicial  appointment^  is  not  grantable  in  rever- 
sion^ even  in  the  case  of  the  King  (c) ;  and  that  such  office  is 
forfeitable  for  non-user  or  mis-user  (rf). 

It  would  clearly  appear  that  a  mandamus  lies  to  restore  the 
steward  of  a  leet  (e).  And  we  have  seen  that  an  information 
in  nature  of  a  quo  warranto  has  been  granted  against  a  person 
for  exercising  the  office  of  steward  of  a  court  leet  (y ).  But  I 
have  also  shown  that^  in  one  instance,  it  was  refiised,  as  being  a 
private  right  (g). 


Deputy-steward. — It  does  not  appear  to  have  been  decided 
whether  the  steward  of  a  court  leet  can  exerdse  the  office  by 
deputy,  but  at  all  events,  as  it  has  been  doubted  whether  even  a 
general  steward  of  a  manor  can  act  by  deputy  in  the  absence  of 


(a)  Co.  Lit.  61  b.  Dy.  248  a. 
Scroggs28.  But8eeScroggs35.Comb. 
285.  It  is  better  to  retain  the  stew- 
ard of  a  coart  leet  by  deed : — and  cer- 
tainly is  essentialif  the  appointment  be 
for  life  or  years ;  or  to  enable  the  stew- 
ard to  recover  his  salary  by  writ  of 
annuity.    Ante^  pt.  1.  pp.  135^  143. 

(6)  Com.  Dig.  Cop.  R.  5.  lb. 
Leet,  M.  1.  19  Vin.  tit.  '  Steward 
of  Courts,'  P.  11  Co.  4,  in  Curias 
case.    Ante,  pt.  1,  pp.  134, 135. 

(c)  Curie's  case,  1 1  Co.  4.  Howard 
V.  Wood.  T.  Jones  126-7.  S.  C. 
1  Freem.  473.  S.  C.  2  Lev.  245. 
S.  C.  2  Sho.  21.  Co.  Lit.  3  b. 
Ante,  pt.  1.  p.  141.  Ante,  p.  7^6. 
But  it  has  been  thought  that  a  judi- 
cial office  could  be  granted  in  rever- 
sion by  usage,  W.  Jones  311.  Hardr. 


357.  2  Vent.  188.  And  that  the 
King  may  so  grant  without  usage. 
Savage^s  case,  cited  Mar.  42.  4  Mod. 
280.  Co.  Lit.  3  b.  n.  5.  Ante,  pt«  1. 
p.  142. 

{d)  9  Co.  50  a.  Per  Chock,  Br. 
forfeit,  de  terr»,  pi.  54. 

(e)  lU's  cas^,  1  Vent.  153.  The 
King  V.  the  Churchwardens  afKings^ 
cleere,  2  Lev.  18.  Stamps^  case, 
1  Sid.  40.  Sir  T.  Raym.  12.  But 
see  12  Mod.  666.  Rex  v.  Canuy 
T.  10  &  11  G.  2,  Andr.  14. 

(/)  The  King  v.  Hulston,  1  Str. 
621.  The  King  &  Medlicoat,  i 
Barnard.  B.  R.  222.  Ante,  tit. 'Court 
Baron.'  p.  725,  n.  (c). 

(g)  Rex  V.  Cann,  Andr.  14.  Ante^ 
p.  725,  n.  (c). 
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an  express  power^  or  an  established  custom,  I  must  suppose  that 
the  steward  of  a  court  leet,  who  presides  there  in  a  judicial  cha- 
racter, could  not  depute  a  person  to  perform  the  duties  of  the 
office  for  him,  unless  an  authority  of  that  nature  should  be  con- 
tained in  his  patent  or  deed  of  appointment,  or  he  could  show 
an  established  custom  for  it  (a). 


What  fines  may  be  imposed  by  the  Steward  of  a  Court  Leet. 

The  steward  may  set  a  fine  on  any  man  for  a  contempt  or 
disturbance  in  court  (d),  and  such  fine  is  recoverable  in  an 
action  of  debt(c) ;  but  the  fine  must  be  reasonable  (d),  though 
it  should  seem  that  the  reasonableness  need  not  be  averred  (e) ; 
nor  need  the  fine  be  afieered,  as  in  the  case  of  an  amerce- 
ment (y). 

In  an  action  of  debt  for  a  fine  imposed  on  the  defendant  at  a 
court  leet  the  plaintiff  set  forth  in  his  declaration  that  he  had  a 
leet  within  his  manor  of  H.,  to  which,  &c.,  and  that  at  a  court 
held,  &c«  before  J.  S.,  his  steward,  he  the  said  steward  told 
the  defendant  that  he  was  a  suitor,  and  ought  to  be  sworn  to 
inquire,  &c.,  who  replied  '^  in  saying  so  thou  liest,*'  and  for 
those  words  the  steward  set  a  fine  of  20^.,  for  which  the 
action  was  brought  The  case  was  at  issue  upon  a  plea  of  nil 
debet,  and  a  verdict  was  given  for  the  plaintiff.  It  was  moved 
in  arrest  of  judgment,  that  this  was  not  a  contempt  for  which 


(a)  Sec  Scambltr  v.  Waters,  Cro, 
Elii.  637.  The  Earl  of  Rutland  & 
Spencer's  eaae^  4  Leo.  243-4.  Cro* 
Car.  50,  279, 556.  Vide  also  Scroggs 
36-7.    Ante,  pt.  1.  pp.  145-6. 

An  infant  cannot  preside  either 
as  steward  or  deputy-steward  in  a 
coart  leet.  Scamhler  v.  Waters, 
Cn».  Eliz.  637.    Ante,  pt.  1.  p.  136. 

(6)  Griesletfs  case,  8  Co.  38  b. 
Dy.  233  b.  pi.  14.    Kitch.  82,  86. 


Action  upon  the  case  will  lie  by 
the  lord  of  the  leet  against  a  person 
disturbing  his  steward  in  holding  a 
court  leet.  38  H.  6. 16.  Br.  action 
on  the  case,  pL  75. 

(c)  Br.  Leet  29.  Kitch.  81-2, 
86,  dtes  7  H.  6. 13.  10  H.  6. 7. 

{(I)  Grtesley's  case,  sup.  2  East 
59,  in  Davidson  ▼.  Moscrop. 

(e)  Co.  £nt.  571-2.    2  East  59. 

(/)  Kitch.  83>  cites  10  H.  6.  7- 
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n  fine  ought  to  be  imposed^  "but  the  court  decided  otherwise^ 
and  that  the  action  was  well  brought  (a). 
•  And  where  the  defendant  had  put  on  his  hat  in  contempt  of 
the  courts  and  on  being  admomshed  by  the  steward  of  the  im- 
propriety, he  replied  that  he  did  not  value  what  he  (the  steward) 
could  do  to  him,  whereupon  the  steward  set  a  fine  of  40^.,  for 
which  the  lord  of  the  leet  brought  an  action  of  debt,  and  it  was 
adjudged  that  the  action  lay(&)  :  But  in  a  case  where  the  obser- 
vation only  implied  a  doubt  of  the  right  of  holding  the  court  in 
{he  particular  place,  it  was  adjudged  that  the  steward  was  not 
justified  in  setting  a  fine  of  5/.,  for  the  words  spoken  (c). 

The  refusal  to  make  a  presentment  is  a  contempt,  for  which 
the  steward  may  assess  a  fine  on  the  jury  (jd) ;  but  the  fine 
must  be  set  severally  (e),  and  so  in  all  cases,  except  only  where 
there  is  an  incertainty  of  persons,  as  in  a  fine  on  a  town  for 
the  escape  of  a  felon  (J*) :  and  if  any  suitor  present  in  court 
refuse  to  be  sworn  on  the  jury  (jg),  or  if  any  of  the  jury  depart 
without  giving  their  verdict  (A),  or  give  it  before  all  are 
agreed  (i),  they  may  be  fined  by  the  steward. 

The  steward  is  also  authorised  to  set  a  reasonable  fine  on 
any  person  elected  by  the  jury  to  fill  the  office  of  constable  or 
tithing-man,  who  being  present  should  refuse  to  be  sworn  (Jk) ; 
and  on  a  constable  or  tithing-man  refusing  to  make  present- 
ment (I). 


(a)  Earl  of  Lincoln  ▼.  FUker, 
Cro.  Eliz.  58L  S.  C.  Ow.  US. 
S.  C.  Mo.  470. 

(6)  Bathurst  v.  Cox,  Sir  T.  Raym. 
68.    Scroggs  150-1. 

(c)  BerringtoH  v.  Brooks,  T. 
Jones  229. 

{d)  10  E.  3.  (or  E.  4.)  4.  PoweU 
38.  Kitch.  82. 

(e)  BuUm  t.  Godfrey,  I  RolL 
Bep.  73.  11  Co.  43.  Dy.  2U  b.  pi. 
31. 

(/)  11  Co.  43  b,  in   Godfrey's 


{g)  10  H.  6.  7.  39  E.  3.  44  E.  3. 
15.  Kitch.  82.  lb.  86,  cites  13  H. 
6.  Leet  11.  And  see  Swan  y.  Mcr^ 
gan.  Lex  Man,  App.  80. 

(h)  Griesley's  csise,  9  Co.  38  h. 

(»)  40  Ass.  10.  1  RolL  Abr.  219. 
(Y)  pL  4. 

(k)  Fletcher  y.  Ingram,  Sa\k.n5. 
8.  C.  5  Mod.  130.  S.  C.  1  Lord 
Raym.  70.  S.  C.  8kin.  635.  2  Hawk. 
P.  C.  64. 

(/)  Griedey*e  caae>  sup.,  cites  10 
H.  6*  7'  1^ 
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.    We  have  also  geen  that  the  bailiflTa  refusal  to  ^xecifle  hii 
office  is  an  offence  fineable  by  the  steward  of  a  court  leet  (a). 

But  a  fine  for  contempt  can  only  be  set  when  the  offence  is 
committed  in  court,  so  where  in  replevin  the  defendant  jus- 
tified the  taking  a  distress  for  a  fine  set  on  the  plaintiff  by  the 
steward  of  the  leet,  for  that  he  (the  plaintiff)  did  not  appear 
at  the  court  to  do  suit  and  service  there :  upon  demurrer  to 
this  plea  the  plaintiff  had  judgment,  the  court  holding  that  the 
oflence  ought  to  have  been  presented,  and  the  plaintiff  amerced ; 
and  Periam  said  '  if  the  steward  shall  assess  the  fine,  he  will 
'  assess  it  too  grievous,  and  so  the  party  shall  have  no  remedy, 
'  but  for  amercements  a  moderata  misericordia  lieth/  citing 
10  H.  6.  7.  (b) ;  but  this  writ,  as  it  should  seem,  only  lies 
where  a  person  is  amerced  in  a  court  baron  or  other  court 
which  is  not  a  court  of  record,  and  not  even  there,  if  the 
amercement  be  affeered  (c). 


Q/*  Amercements. 

An  amercement  is  generally  considered  to  be  the  act  of  the 

jury  (rf),  and  a  fine  the  act  of  the  court  (e),  though  it  has  been 

(a)  Ante,  p.  835.  plaintiff  ahoald  find  sufficient  person 

(b)  Hall  V.  Turbell,  Cro.  Elis.  to  serve  for  him,  not  giving  him  li« 
241.  And  see  Lukin  v.  Eve,  Mo»  berty  to  serve  for  himsdf.  Escourt  v« 
8&-9.     8  Co.  41  a.    This  applies  Siokes,  1  Keb.  416. 

equally  to  a  constable  not  present  at  (c)  F.  N.  B.  7^  A.  lb.  76  D,  and 

the  time  of  his  election,  whose  re*  n.  (a).     Stuhbs  v«  Flower,  1  Bulat. 

fiisal  is  to  be  presented  at  the  next  125. 

court,  and  then  he  shall  be  amerced.  (d)  7  H.  6. 12,  cited  Br.  Leet  12. 

Fletcher  v.  Ingram,  ubi  sup.  lb. '  Fine  pur  contempts,'  44     lb. 

In  replevin  the  defendant  avowed  Amercement  65.  8  Co.  41.  Palm.  7« 

iw  distress  for  pain  assessed  in  leet  3  Keb.  362,  in  Culler  v.  Creswick. 

for  not  serving  as  constable,  nor  find-  Morgan'*  case,  8  Mod.  300.    S»  €L 

iBg  sufiicient  deputy,  according  to  Gilb.  £q.  209.  2  East  59. 

the  custom  that  he  that  is  chosen  {e)  See  Br.  Abr.  as  in  the  last  note, 

must  serve  per  se  or  another*    And  Keilw.   65.  pi.  5.     Godfreif't 

it  wafr  held  on  demurrer  that  the  pre-  11  Co.  43  b.  2  East  59. 
•entment  was  ill,  being  that  the 


1 
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iaid  thai  the  amercement  is  the  act  of  the  court,  and  the  afi^r- 
ment  the  act  of  the  jury  (a). 

We  have  just  seen  that  for  not  appearing  at  the  court  leet 
the  suitor  is  to  be  amerced,  as  a  fine  can  only  be  set  by  the 
steward  for  an  offence  in  court  (b),  and  the  jury  are  to  present 
that  the  party  ought  to  do  suit  at  the  particular  court  (c). 
But  it  is  not  necessary  to  prove  notice  on  the  suitors  (d). 

No  person  can  be  amerced  in  leet  for  a  private  trespass 
done  to  the  lord  (e) ;  nor  could  the  right  be  upheld  even  by 
custom  (y ),  though  this  was  formerly  doubted  (g).  But  a  de- 
ciner  may  be  amerced  for  non-payment  of  the  cerium  lette,  if 
a  presaiption  be  shown  for  it,  but  clearly  not  without  (h). 

An  amercement  in  a  court  leet,  as  in  a  court  baron,  should 
be  reasonable  (i),  and  must  be  affeered  (le) ;  and  yet  it  has 
been  said,  that  if  the  jury  will  amerce  in  a  certain  amount 
there  needs  not  any  affeerment  (/)• 

The  affeerment  of  an  amercement  must  be  in  open  court 
by  two  or  more  persons  appointed  by  the  steward  and  sworn 
for  that  purpose,  and  not  by  the  jurors  at  large  (wi) ;  but  the 

(a)  See  8  Co.  406,  in  Griesley't  Lawley, 

case,  2  Keb.  613,  in  Rex  v.  Dicken-^  (e)  1  Roll.  Abr.  211  (C)  pi.  1, 

son.  1  Sho.  62,  in  Matthews  v.  Cary.  cites  12  H.  4.  8  b.     Rex  v.  Dicken^ 

Stephens  v.  Houghton,  2  Str.  847-  son,  1  Saund.  136.  S.  C.  2  Keb.  606, 

Vide  also  the  case  of  an  amercement  613.    Rex  v.  Aiders,  2  Keb.  139.    3 

for  not  appearing  at   the  sheriff's  Keb.  644.  Sir  T.  Rajm.  160» 

tonm,  where  the  assessment  of  it  was  {f)  Wood  v.  Lovatt,  6  T.  R.  511, 

considered  to  be  a  judicial  act,  Grijif"'  (g)  12  H.  4.  8,  cited  Br.  Leet  12. 

^h  y.  Biddle,  Cro.  Car.  275.     The  lb.  Custom  16.   lb.  Amercement  la 

jury  are  to  amerce,  and  the  sum  as-  (A)  Ante,  p.  826. 

sessed  is  to  be  affeered  by  officers  (0  Co.  Lit.  126.  2  Inst.  27*  Ante, 

elected  by  the  steward.    Evelin  v«  p.  743,  et  seq. 

Dames,  3  Lev.  206.    Wilton  y.  Har-  {k)  Mirr.  c.  5.  «.  1.    Br.  Amer- 

dingham.  Hob.  129.     Per  BMin,  J.  ciament  50,  cites  10  H.  6.  7.    8  Co. 

1  Sho.  62,  in  Matthews  y.  Cary*     8  39  b.    Sup.  n.  (a). 

Mod.  29a  (0  Per  HoU,  C.  J.  in  Matthews 

(6)  HaU  y.    Turbett,  Cro.  Eliz.  y.  Gary,  1  Sho.  62;  &  11  Mod.  76, 

241.  in  Brook  y.  Hustler. 

(c)  lb.  (m)  Evelin  y.  Davies,  3  Ley.  206* 

(d)  lb.    Skin.  393,  in  George  y.  Lex  Man.  13.  App.     Sup.  n.  (a). 
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affeerors  may  be  selected  from  the  jury ;  and  this  is  the  con- 
stant practice  {a). 

The  reasonableness  of  an  amercement  once  afieered  cannot 
be  questioned  in  a  writ  of  error^  nor  shall  the  party  have  a 
maderata  misericordia  (b) ;  the  latter  writ,  indeed,  is  only 
applicable  to  courts  that  are  not  courts  of  record  (c). 


Of  the  Remedies  for  Fines  and  Amercements. 

We  have  seen  that  a  fine  set  by  the  steward  in  leet  is  re- 
coverable m  an  action  of  debt  (d).  It  may  also  be  recovered 
by  distress  (e),  even  without  a  custom,  a  distress  being  in- 
cident to  a  court  leet  of  common  right  {/) ;  and  the  lord  may 
sell  the  distress  (g) ;  but  when  the  fine  is  not  of  common 
right,  or  when  it  is  for  a  private  advantage  of  the  lord,  it 
cannot  be  distrained  for,  without  a  prescription  (Ji). 

An  amercement  in  a  court  leet  is  recoverable  either  by  action 
of  debt  (i),  or  by  distress ;  and  though  it  is  said  in  some  of 
the  books  that  a  man  may  prescribe  for  amercement  in  leet  to 
distrain  and  sell  the  distress  (Ji),  yet  it  should  seem  that  the 

And  it  must  be  made  at  the  same  .  (jg)  Br.  Leet  20.    lb.  Distress  40, 

court,  and  be  so  pleaded.     Cutler  v.  7%  cites  3  H.  7*  4. 

Creswlck,  3  Keb.  363.  (h)  11  Go.  44  b,  in  Godfrey'*  case. 

(a)  Ante,  tit.  '  Court  Baroxi/  p.  (t)  Br.  Dette  180,  cites  10  H.  6. 

744.  7.  KeUw.  66  b.   8  Go.  41  b.   Kitch. 

(6)  Siubbs  V.  Fiofvery   1    Bulst.  86.    And  wager  of  law  was .  not  al- 

125.  Crompton  of  Courts,  225  b.  lowed  even  before  the  stat.  of  3d.& 

(c)  F.  N.  B.  76  A.  Ante,  p.  851.  4th  W.  4.  c  42,  (ante,  p.  746). 

(d)  Ante,  pp.  849,  850.  And  see  Kitch.  188.  Br.  Ley  Gager  99,  cites 
Doe  Y.  Ball,  Lex  Man.  85,   App.  10  H.  6.  7- 

Keilw.  66  b.  Kitch.  86.  (k)  Br.  Leet  34.   lb.  Prescrip.  40, 

(e)  Swan  ▼•  Morgan,  Lex  Man.  cites  21  H.  7.  40.  '*  The  lord  may 
80,  App.  Keilw.  66  b.  **  sell  the  distress  taken  for  an  amer- 

(/)  1  RolL  Abr.  668.  F.  pi.  2,  3.  '^  ciament  in  leet,  as  the  King  may 

Pierson  v.  Ridley  (or  Ridge),  2  Keb.  '^  seU  the  distress,  for  that  it  is  the 

701,  739,  745.    Sir  T.  Raym.  204.  '^  King'*  court,  3  H.  7.  f.  4."  Kitch. 

1  Vent.  105.    Godfrey's  case,  11  Co.  85.  Br.  Distress  73. 
45  a. 


I 


854 


OF   THE  JURISDICTION 


[PAJtT  in. 


remedy  by  distress  is  of  common  right,  equally  as  for  a 
fine  (a). 

And  the  distress  may  be  taken  in  any  place  within  the  pre- 
cinct of  the  ket  (b) ;  even  in  the  common  street  (c).  But  the 
cattle  of  a  stranger  cannot  be  taken,  as  in  a  distress  for  non- 
performance of  suit  (d). 

In  justifying  a  distress  for  an  amercement,  the  defendant 
must  show  that  the  offence  was  committed  within  the  jurisdic- 
tion of  the  leet ;  and  for  this  purpose  he  ought  to  plead  the 
bounds  of  the  leet  with  certainty  (e) ;  and  it  is  requbite  aiso 
to  show  in  what  sum  the  plaintiff  was  amerced,  or  rather  the 
particular  sum  set  by  the  affeerors  (y). 

The  bailiff  in  justifying  the  distress  for  an  amercement  may 
plead  the  amercement  without  averring  the  fact,  but  this  is  in 
trespass  only;  in  replevin  it  is  otherwise,  for  there  he  must 
recover  on  the  merits,  as  he  makes  a  title  for  the  return  of  the 
goods  (g). 

It  has  been  said  that  the  bailiff  of  a  court  leet  cannot  distrain 
for  an  amercement  without  a  special  warrant  from  the  steward^ 
not  even  by  command  of  the  lord  of  the  manor  (h). 


(a)  1  BoU.  Abr.  666.  F.  pL  2. 
1  BTOwnl.36.  Kitch.85,  cites  10  H. 
7«  1^9  and  other  cams  from  the  year 
bookt.  Griedetfi  caae^  8  Co.  41. 
Godfrey**  case,  11  Co.  45  a.  Br.  Dis- 
tress 45.  lb.  Prescriptioii  61 ,  cites  9 
H.  7.  22.  Scroggs  145.  Oilh.  Dis. 
12, 13.  Tlie  power  of  distress  is  sus- 
pended by  the  possession  of  the  King. 
Br.  Leet  8.  Kitch.  85-7*  Ante,  p. 
853.  n.  (f ). 

(&)  Br.  Leet  28,  cites  2  H.  4. 

24.  Kitch.  86,  cites  8  R.  2.  Avowry 
194. 

(c)  Kitch.  86,  cites  34  £.  2.  19 
£.  2.  Avowry  221. 

(rf)  Goosey  T.PotyOw.  146.  The 
Prior  of  TindaFs  case,  41  £.  3. 26. 


Br.  Leet  4.  Scroggs  146.  Bat  see 
Kitch.  86. 

(e)  George  v.  Lawley,  6^n.  393. 
Wilion  v.  Hardmgham,  Hob.  129. 

(/)  Evelin  v.  Davies,  3  Lev.  206. 
Wilton  y.  Hardingham,  sup.  Brook 
y.  Hustler,  1  Salk.  66. 

(g)  Stephens  ▼•  Houghton,  2  Stra. 
847.  Lamb  y.  MiUs,  Skin.  687. 
S.  C.  4  Mod.  378.  Matthews  y. 
Carey,  Carth.  73.  S.  C.  3  Salk.  52. 

(A)  Carth.  75,  in  Matthews  y. 
Carey.  And  see  Lmti^  y  Mills,  snp. 
^  Not  without  an  especial  warrant 
from  the  steward  or  lord,'  per  Pop' 
ham,  in  Steverton  y.  Scrogs,  Crou 
Eliz.  698.  '  The  bailiff  may  distrain 
for  lawful  amercements,  by  reason  of 
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In  debt  for  an  amercemoit  tbe  dedaration  ought  to  express 
the  names  of  tbe  a£feeron,  or  it  shall  be  intended  to  be  done 
by  tbe  steward  (a) ;  and  it  should  abo  aver  that  the  afieer- 
ment  was  made  at  the  same  court  as  the  amercement  (£). 

And  in  Momiop  v.  Thomas  (c),  upon  a  distress  for  aa 
amocement  in  leet,  it  was  held  that  the  issue  irhether  C.  and 
H.  were  afferratorea  cnrue  prtedicttt  ought  to  hare  been  tried 
by  the  record. 

In  an  avowry  for  an  ameroemeot  in  leet  it  is  not  sufficient 
to  say  prtuetUaiam  ftiU  at  the  leet,  that  the  plmnti£f  did  such 
■n  act,  but  he  must  aver  the  act,  and  not  rely  upon  the  pre- 
sentment (i^). 

And  in  debt  for  an  amercement  in  leet  the  dedaratton  must 
■bo  aver  inhabitancy,  as  well  at  the  time  of  tbe  amercemmt  aa 
of  the  ofience,  but  this  will  be  cuiod  by  verdict,  ibr  it  must  be 
proved  at  the  tri^  (e). 

Where  in  debt  for  amercement  the  declaration  stated  it  to 
bare  been  afieeted  at  a  court  holden  before  the  steward,  but 
b  ippeared  in  evidence  that  the  court  was  really  hotden  befete 
die  deputy  steward,  the  variance  was  held  to  be  &tal  (y). 
And  where  in  debt  for  an  amercement  the  declaration  stated 
that  the  defendant  was  summoned  to  serve  on  the  jury  of  the 
cmrt  leet  and  court  haron,  but  the  summons  was  to  8«ve  on 
ttie  jury  of  tbe  leet  only,  the  plaintiff  was  nonsuited.  Lord 
Maa^ld  observing  that  this  was  a  matter  of  strict  law,  and 

Uteofiee/per  Gamdg.  lb.  distress,  see  Keilw.  52,  pi.  3.    lb. 

It  ihould  aeem  that  the  bailiff  of  a  66  b. 

liberty  of  the  Duchy  may  distrain  ex  (a)  8  Co.  40  b,  ia  GrietU^t  case. 

o^Cro,  fiH-  fines  and  amercements  iar  Culler  v.  Cretniict,  3  Keb.  362-3. 

Ae  King,  and  keep  the  tame  fifteen  Keilw.  66  a. 

d^  and  that  wdi  dirtreai   1017  (6)  Cutler  v.  Crtimici,  snp. 

then  be  aold,  unless  the  party  enter  (c)  Cn>.  Eliis.  660. 

inte  bond  or  show  goed  crqm,  but  {d)  Sir  T.  Bsym.  337. 

HmX  he  cannot  replevy.   See  Hits,  on  (e)  Bui.  N.  P.  167,  cites  /Ficiw 

Cmrta  Lieet,  121  n.   ■        ■  &  Norru,  8  O.  2. 

Whether  the  bailiff  is  ponishahle  (/)  Wgvitl  t.  Shepherd,  1  H.  Bl. 

if  thoe  be  any  iiregukrity  in  tlie  162. 
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the  plaintiff  was  bound  to  prove  the  averment  in  the  dedara- 
tion^  which  the  summons  did  not  prove  (a). 

It  should  seem  that  in  debt  for  amercement  in  leet  for  not 
abating  a  nuisance,  it  is  npt  necessary  to  allege  notice  of  the 
order,  for  the  party  being  within  the  jurisdiction  of  the  leet,  is 
to  take  notice  of  it  at  his  peril  (b),  and  this  rule  applies  equally 
to  an  amercement  for  breach  of  a  by-law  (c). 

The  defendant  may  traverse  the  fact  of  the  presentment  in 
debt  for  amercement  in  leet  (d) : — But  where  an  amercement 
had  been  estreated  mto  the  duchy  court  of  Lancaster,  and 
paid,  the  court  of  B.  R.  would  not  grant  a  certiorari  to  re- 
move the  record  and  proceedings  out  of  a  court  leet,  in  order 
to  inquire  into  the  propriety  of  an  amercement.  Rex  v.  Hear 
tan  (e).     The  case  was  this^-The  manor  and  liberty  of  the 
Savoy  is  parcel  of  the  possessions  of  the  Duchy  of  Lancaster. 
Previous  to  the  Easter  court  the  steward  issues  his  warrant  to 
the  chief  bail^,  requiring  him  to  summon  all  resiants,  &c.  to 
appear  and  do  suit  and  service,  and  also  to  warn  a  suffideid; 
number  of  resiants  to  be  upon  pain  to  serve  offices,  &c.; 
whereupon  the  chief  bailiff  issues  his  precept  to  the  deputy  to 
sununon  them  accordingly.     Heaton  had  been  so  summoned 
to  attend  the  court  at  twelve  o'clock  on  the  3d  May,  1787; 
he  came  accordingly  at  the  exact  time,  and  waited  a  few  mi- 
nutes at  the  court  house,  but  the  steward  not  being  there,  he 
desired  one  of  the  officers  present  to  take  notice  that  he  had 
duly  attended,  and   that   being  elsewhere  engaged,  he  was 
obliged  to  go  away.     Though  it  was  the  -practice  to  issue  the 
summonses  for  twelve  o'clock,  it  had  not  been  usual  to  open 
the  court  till  near  one  o'clock,  and  this  was  generally  known. 
The  court  was  opened  on  this  occasion  at  the  usual  time,  and 
Heaton  not  appearing,  the  jury  presented  him,  and  amerced 

(«)  Gery  v.  Whealley,  1  H.  BL  (c)  Ante,  p.  749. 

163  n.  {d)  Carth.  74-  1  Loid  Raym.  470. 

{h)  Lee  v.  Boothhtf,  M.  11  Car.  Bui.  N.  P.  167*    See  farther  as  to 

B.  B.  Vin.  Abr.  Incroadnnent,  pL  2.  traverse^  post.  sect.  5. 

lb.  Condition  (B.  d.)  pL  6.  (e)  2  T.  R.  184. 
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Urn  for  his  default  in  the  usual  sum  of  £5,  and  the  amerce^ 
ment  was  duly  affeered.  In  Trinity  term  following,  the 
amercements  were  estreated  by  the  steward,  and  the  estreat 
loU  deHvered  by  him  upon  oath  into  the  court  of  the  duchy 
chamber  of  Lancaster ;  in  consequence  of  which  the  usual  writ 
of  levarijhcias  et  capias  issued,  under  the  duchy  seal,  to  the 
bailiff  of  the  liberty  (a),  into  whose  hands  Heaton  paid  the 

A  rule  was  obtained  in  the  court  of  B.  R.  calling  on  the 
steward  of  the  manor  and  liberty  of  the  Savoy  to  show  cause, 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  that 
court  the  record  and  proceedings  of  the  court  leet,  held  as 
above  mentioned,  in  order  that  the  same  might  be  quashed  for 
irregularity :  And  it  was  urged  against  the  rule,  that  Heaton 
had  no  claim  to  this  indulgence,  his  attendance  being  merely 
illusory,  and  a  certiorari,  being  originally  a  prerogative  writ, 
was  never  granted  of  course ;  and  that  in  point  of  law  it  was 
a  decisive  objection  to  the  application,  that  the  fine  had  been 
estreated  and  paid ;  that  the  records  and  proceedings  of  the 
leet  were  become  part  of  the  records  of  the  duchy  chamber, 
and  could  no  more  be  removed  than  the  presentments  and  fines 
of  any  other  inferior  court,  after  they  were  estreated  into  the 
Exchequer  (b) ;  nor  was  Heaton  without  remedy,  for  he  might 
liave  applied  to  the  duchy  court  to  remit  or  mitigate  the  fine 
[^amercement]]  according  to  equity.     In  support  of  the  rule  it 
was  contended,  first,  on  the  merits,  that  Heaton  having  at- 
tended as  above  stated,  had  thereby  showed  his  respect  to  the 
court,  and  that  on  a  certiorari  he  would  be  intitled  to  traverse 
the  presentment  itself  (c);  and  secondly,  on  form,  the  party 
being  intitled  to  his  certiorari  if  the  presentment  appear  on 
the  face  of  it  to  be  informal  (^).     And  that  there  were  two 

(a)  See  as  to  a  distress  by  the  was  cited. 

bailiff  of  a  liberty  of  the  Duchy^  (c)  Rex  v.  Roupell,  Cowp.  458. 

ante,  p.  855,  in  notis.  Dy.  13.  pi.  64. 

(6)  The  case  of  the  Sheriff  tfLon-  {d)  Cowp.  460.  1  Saund.  135. 
don  and  Middlesex,  T.  Jones  169, 
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objections  to  the  presentment.  Ist,  That  it  was^an  amerce- 
ment without  affeerment,  but  even  if  in  truth  affeered,  yet  not 
being  recorded^  it  must  be  taken  that  there  was  none^  for  that 
fact  could  not  be  tried  per  pais  (a).  2dly,  That  the  amerce- 
ment ought  to  have  been  by  the  court,  and  not  by  the  jury  (ft). 
But  the  court,  without  hearing  the  other  side  on  the  objection 
to  the  presentment,  were  clearly  of  opinion  that  a  certiorari 
would  not  lie,  as  the  Jine  [[amercement]]  had  been  estreated 
and  paid. 

Amercements  in  the  King's  leet  are  to  be  estreated  into  the 
Exchequer  (c)  and  may  be  levied  by  levari  Judas  ;  and  action 
of  trespass  for  any  thing  done  in  the  execution  of  that  process 
must  be  brought  in  the  office  of  pleas  in  the  Exchequer,  the 
bailiff  levying  the  distress  as  officer  of  that  court  (d). 

And  the  above  cited  case  of  the  King  &  Heaton,  shows 
that  amercements  set  at  courts  of  which  the  King  is  lord  in 
right  of  his  Duchy  of  Lancaster,  are  to  be  recovered  by  a 
similar  process  out  of  the  duchy  court. 


SECT.  III. 

Of  By-Laws. 

By-laws  may  by  custom  be  good  in  the  court  leet  (^),  as  weQ 
as  in  the  court  baron  (y ),  and  they  are  to  be  embodied  in  the 
presentments  and  verdict  of  the  jury  and  homage ;  but  it  is 

(a)  Monnop  v.  Thomas,  Cro.  Elix.  to  the  bailiff  to  levy  the  tame  anb« 

860.  Ante,  p.  855.  joined. 

(6)  Ante,  p.  851-2.  Pitzg.  46, 109.         (d)  1  Roll.  Abr.  633.  Lane  55-^. 
1  Barnard.  214.  (e)  Lane  56.     Br.    Custom   32. 

(c)  Anon.  Hardr.  471.    In  ordin-  lb.  Prescrip.  40.    Fits.  Prescrip.  67* 

ary  cases  the  amercements  are  es-  Ruddock's  case,  6  Co.  25  a.    S.  C. 

treated  or  extracted  from  the  court  Cro.  Eliz.  648-9. 
roll,  or  record  of  proceedings  in  the         (/)  Ante,  p.  747*  ct  seq. 
leet,  and  a  warrant  from  the  steward 
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dear  that  they  are  not  Innding  of  common  right  (a),  except  as 
to  matters  properly  cognisable  in  the  leet,  such  as  the  neglect 
of  repmring  highways,  bridges,  &c.  (&).  And  in  [Reading  the 
CQStDm  the  by-law  must  be  set  forth  (c). 

And  I  must  suppose  that  a  custom  to  make  by-laws  at  a 
court  leet,  regarding  matters  of  a  private  nature,  and  not 
naturally  belonging  to  the  leet,  could  not  be  supported  (rf).  But 
in  the  case  just  cited  from  Hardress'  Reports  (f),  it  appeared 
that  St  a  court  leet,  hdd  for  the  King  within  the  honour  of 
On^on,  a  person  was  fined  101.,  according  to  a  by-law  for 
the  payment  of  5/.  a  month  by  erery  one  within  the  leet  that 
should  recdve  or  place  an  inmate  within  any  house  there,  with- 
out giving  security  to  the  overseers  of  the  parish,  to  discharge 
the  parish.  The  fine  was  estreated  into  the  Exchequer,  and 
process  issued  to  levy  it ;  and  Hale,  C.  Baron,  held  it  to  be  a 
good  by-law,  and  frequent  in  leets,  but  said  that  it  was  hard  to 
estreat  the  fine  thither  without  taking  the  usual  remedy  for  it 
by  distress,  and  to  extend  the  party's  lands  upon  it,  when,  per- 
haps he  might  have  something  to  plead  to  it,  as  that  he  was  not 
irithin  the  leet,  or  that  he  received  no  inmate.  But  the  party 
was  put  to  plead,  the  oflSccrs  of  the  court  observing  that  it  was 
usual  to  estreat  such  fines  uito  the  Exchequer,  when  they  be- 
longed to  the  King. 

We  have  seen  that  the  freehold  tenants  of  a  manor  are  bound 

(fl)  Wonnieighton  v.  Burtm,  Cro.  (rf)  Gouldsb.  79.  pi.  13.    ScroggB 

ElU.  44a    Lane  66.  141.    fl«  v.  ArmM,  Tr.  31  Car. 

(6)  £  Co.  63  a,  in  the  Chav^ier-  2.  B.  R.  cited  ib.  142.    KiCch.  89. 

iai*  of  London'*  case.      Vide  also  Per  Tirrel,  in   i'aW  of  Eseier  v. 

Eitch.  82,  156,  cites  11   H.  7.  14.  Smith,  Carter  173.     S.  C.    2  Eeb. 

31  H.  7-  40.    ;b.  89,  cites  44  E.  a  368-    But  see  contra  in  the  last  case 

19.     Jeffr^-*  case,    5   Co.   66  b.  (per  WUd  ^  Archer).      Vide  also 

Gaiemarctt  case,  6  Co.  60  b.    Abbot  Clarke's  caae,  6  Co.  64  a.    Whetber 

T.  WeeUif,  1  Lev.  176-     And  a  by-  a  by-law  for  repairing  a  chnrcb  is  for 

law  most  be  jnst  and  reasonable  to  the  public  good,  and  therefore  biod- 

be  tapportad,     per   Parker,    C.  J.  ing,  see  ante  p.  747  n.  (g),  Co.  Lit. 

10  Mod.  133.  110  b. 

(c)  Gerruh  t.  Rodman  (ot  Sod-  (e)    Anon.  471.       Ante  p.  858. 

home),  3  Wih.  155, 164.  Scroggs  11.    And  see  Lane  55-6. 
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to  take  notice  of  a  by-law  in  a  court  baron  (a) : — When,  there- 
fore, a  by-law  in  court  leet  is  established  by  custom,  I  appre- 
hend that  personal  notice  of  it  would  be  unnecessary,  as  every 
inhabitant  within  the  precinct  of  a  leet  is  bound  to  attend  the 
court. 


SECT.  IV. 

Of  tJie  Election  of  Officers  at  the  Court  Leet. 

Chief  Magistrates,  &c.  —  We  have  seen  that  in  some 
manors  the  jury  of  the  court  leet  are  invested  with  the  highly 
important  power  of  choosing  the  mayor,  portreeve,  or  other 
chief  municipal  oflScer  of  the  borough  or  town  to  which  the  leet 
jurisdiction  is  appended  (ft),  but  that  in  others  the  jury  merely 
present  in  writing  the  candidate  who  may  have  the  majority  of 
votes ;  and  have  no  control  over  the  poll  (c).  And  that  ia 
places  where  no  charter  of  incorporation  exists,  vianders  or 
other  functionaries  are  chosen  at  the  leet,  who  are  the  return* 
ing  officers  for  the  year  (rf). 


(a)  Ante^  p.  749. 

(6)  Ante,  pp.  842,  844. 

When  a  resiant  inrolled  as  such  at 
the  court  leet  of  a  borough,  becomes 
thereby  intitled  to  vote  at  the  election 
of  members  of  parliament,  the  inrol- 
ment  will  be  compelled  by  a  mando" 
mus  to  the  mayor  or  other  proper 
officer ;  but  it  is  essential  to  establish 
the  connexion  between  the  leet  and 
corporation  by  affidavit.  Rex  v. 
Mayor,  &c.,  of  West  Looe.  3  Barn. 
&  Cress.  683.    Ante,  p.  830.  n.  (a). 

(c)  Ante,  p.  842  n.  (b).  And 
see  The  King  v.  Bankes,  3  Burr. 
1452,  in  which  the  court  of  B.  R. 
discharged  a  rule  previously  granted 
calling  on  the  lord  of  the  leet  for  the 
borough  manor  of  Corfe  Castle,  Dor- 
setshire, and  on  the  steward,  the 
bailiff,  and  deputy  bailiff,  and  upon 
^he  jury  summoned  and  ready  to  be 


returned,  to  show  cause  why  a  man^ 
damns  should  not  issue,  requiring  the 
lord  and  his  steward  to  hold  a  court 
leet,  and  the  bailiff,  or  in  his  ab- 
sence, the  deputy  bailiff,  to  retam 
and  deliver  unto  the  court  leet,  the 
panel  or  list  of  the  jury  summoned 
by  the  bailiff,  and  requiring  the 
steward  to  swear  the  jury,  and  the 
jurors  to  be  sworn,  and  to  proceed  to 
the  election  of  a  mayor,  (and  which 
rule  had  been  amended  by  inserting 
the  name  of  the  mayor  dejacto): — 
the  ground  for  discharging  the  rule 
appears  to  have  been  that  the  elec- 
tion was  not  merely  colourable,  (and 
clearly  therefore  void,)  but  dtmbtfuly 
and  fit  to  be  tried  on  an  inftmuatioa 
in  nature  of  a  quo  warranto^  Vide 
also  the  act  11  Gko.  1,  c.  4.  in  the 
Appendix. 
{d)  Ante,  p.  830,  n.  (a). 
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— ^We  have  also  seen  that  in  some  manors  the 
bailiff  is  chosen  by  the  jury,  and  sworn  in  with  the  other 
officers  elected  at  the  court  leet  (a).  When  that  custom  does 
not  prevail,  he  is  more  usually  appointed  by  the  steward,  but 
sometimes  by  the  lord. 

Constables. — The  better  opinion  is  that  both  high  and 
petit  constables  were  recognised  by  the  common  law,  the  for- 
mer being  b£Scers  of  hundreds,  and  the  latter  officers  of  tith- 
ings  (b) :  And  they  appear  in  ancient  times  to  have  been 
chosen  at  the  court  leet,  or,  when  no  leet  existed,  at  the 
toum  (c). 

It  has,  however,  been  doubted  whether  the  high  constable 
is  an  o£Scer  of  which  the  common  law  took  notice  (d).  Lord 
Coke  supposed  that  a  petit  constable  was  an  officer  at  com- 
mon law,  but  that  the  constable  of  a  hundred  was  created  by 
the  statute  of  Winchester  (e)  ;  yet  that  statute  has  on  the  con- 
trary been  thought  to  furnish  evidence  of  the  previous  exist- 
ence of  such  officers  (y  ^. 

There  is  a  singular  paucity  of  authorities  as  to  the  power 
of  the  court  leet  to  elect  a  constable  for  a  vill  or  hamlet,  where 
no  such  office  previously  existed,  or  to  elect  a  second  con- 
stable  or  tithing-man,  where  there  had  previously  been  one 

{a)  Ante^  pp.  843,  845.  (e)  4  lust.  267.      And  see  two 

(jb)  Crompt.  6  b.    2  Hawk.  P.  C.  useful  little  works,   the  one  called 

c  8.  8.  6.    lb.  c.  10.  s.  33..    The  *  the  Exact  Constable/  published  in 

King  y.  King,    3  Keb.  231,  cites  1680,    and  the   other  called   '  The 

The  King  y,  Samois,  Hil.  J  6  &  17  Complete   Constable,'    published  in 

Jac.  Lamb,  office  of  Constable,  16.  1692.    Lamb,  office  of  Constable,  5. 

1  Mod.  13.     The  Queen  v.   Wyait,  3  Keb.  231.     Cro.  Eliz.  375-6,  in 

2LordRaym.  1193.     1  Salk.  175,  Sharrock    y.    Hannemer,     2  Lord 

381.  Fortesc  127.  1  Bac.  Abr.  683.  Raym.  1195.     Per  Tnisden,  1  Mod. 

(c)  4  Inst.  265.      The  King  v.  13. 

Bernard,  2  Salk.  502.  S.C.  Comb.  (/)  2  Hawk.  P.  C.  c.  10.  s.  33. 

416.    Rex  y.   Goudge,  2  Str.  1213.  James  y.  Green,  6  T.  R.  232.    Sed 

Rex  y.  Hewson,  12  Mod.  180.    Rex  qu,  and  see  extract  from  this  stat. 

y.  Adlard,  4  Bam.  &  Cress-  779.  (13  Ed.  1.  st.  2.  c.  6)  in  the  Ap- 

(d)  Abbot  y.  Moore,  1  Mod.  13.  pendix. 
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constable  only;  yet  it  is  generally  supposed  tbat  the  court 
leet,  in  either  the  one  case  or  the  other^  possesses  a  discre- 
tionary power;  for,  as  at  common  law,  the  constables  were 
subordinate  officers  to  the  conservators  of  the  peace,  so  are 
they  now  the  proper  officers  of  the  justices  (a).  And  in  Jcmes 
V.  Green  (b).  Lord  Kenyan  said,  "  It  is  no  new  tWng,  if 
we  may  have  recourse  to  analogous  cases,  at  this  day  to  ap- 
point officers  in  places  where  none  were  in  fact  appointed  be- 
fore, if  by  law  such  an  appointment  may  be  made.  In  the 
case  of  vills,  the  court  have,  in  modern  times,  frequently  grant- 
ed writs  of  mandamus  to  appoint  overseers  of  the  poor  for  the 
first  time,  as*  soon  as  the  exigencies  of  the  place  required  it" 

But  in  Abbot  v.  Moore  (c),  Moreton  said  *^  The  book  of 
Villarum  in  the  Exchequer  sets  out  all  the  vilb,  and  there  can- 
not be  a  constablewick  created  at  this  day/' 

It  has  been  the  subject  of  great  controversy  whether  the 
election  of  constable  belongs  of  common  right  to  the  jury  of  the 
court  leet,  or  to  the  steward  ( d) ;  but  it  clearly  appears  that 
the  right  of  election  is  in  the  jury  (e). 

A  refusal  to  serve  the  office  by  a  person  not  present  at  the 
time  he  is  elected  may  be  punished  by  amercement  (J^,  but  his 
act  of  contempt  should  be  presented  at  the  succeeding  court 

When  a  constable  ot  tithing-man  chosen  at  the  leet  is  present 
and  refuses  to  be  sworn,  the  steward  may  set  a  fine  upon 
him  (g) ;    and  when  absent,  or  if  the  steward  refuse  to  ad- 


(a)  1  Salk.  381.      1  Lord  Raym. 

70. 

(b)  6  T.  R.  232. 

(c)  1  Mod.  13.  Vide  also,  per 
Holt,  12  Mod.  181,  in  Rcxy.  Hew- 
son.  Yet  see  Village  of  Charley 
case,  1  Salk.  176,  in  which  HoU 
said,  *'  a  village  and  a  constable  are 
correlatives,  but  a  hamlet  has  no 
constable."  Vide  also  12  Mod.  180, 
per  Keilingy  C.  J.  cited  ib.  181. 

((I)  The  Kingv.  Bernard,  ubi  sup. 
(c)  Fletcher  v.  Ingram,   1  Salk. 


175.  S.  C.   1  Lord  Raym.  70.  S.  C. 

5  Mod.  127.  The  King  v.  Slevent, 
T.  Jones  212.  It  should  seem  to  be 
a  settled  principle  that  a  corporation 
cannot  elect  a  constable,  except  by 
special  custom.  The  King  v.  £er- 
nard,  sup.  S.  C.  Skin.  609.  The 
King  V.  Routledge,  2  Dougl.  536. 

(/)  Ante,  p.  851,  n.  (b). 

(g)  Ante,  p.  850.      And  see  Doe 

6  Ball,  Lex.  Man.  App.  85.  pi.  24. 
The  King  v.  Harpur,  5  Mod.  96. 
Griesletfs  case,  Sav.  93,  8  Co.  38. 
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tmnisteT  the  oath  to  him  (a),  he  is  to  go  before  a  justice  of  the 
peace  to  be  sworn  (b).  And  a  refusal  to  accept  the  office  of 
constable  is  an  indictable  offence  (c). 

Should  the  leet  neglect  or  refuse  to  choose  a  constable^  the 
justices  in  sessions  may  appoint  one  (d)y  but  only  until  the  lord 
shall  hold  a  court  {e) ;  and  the  sessions  cannot  discharge  a  con- 
stable appointed  at  the  leet,  except  under  the  provisions  of  the 
act  of  13  and  14  Car.  2.  c.  12.  which  directs  that  in  case  any 
constable  shall  die,  or  go  out  of  the  parish,  any  two  justices 
may  make  and  swear  a  new  one,  until  the  lord  of  the  manor 
shall  hold  a  court  leet ;  and  that  if  any  officer  shall  continue 
above  a  year  in  his  office,  the  justices  in  their  Quarter  Ses- 
sions may  discharge  him,  and  put  another  in  his  place,  untU 
the  lord  of  the  manor  shall  hold  a  court  (y ). 

If  a  person  be  elected  constable  in  a  court  leet  by  spleen, 
although  the  sessions  cannot  interfere,  yet  the  Court  of  King's 
Bench  will  discharge  such  person,  and  the  constable  previously 
appointed  must  act  until  another  be  duly  chosen  and  sworn  (g). 


(a)  But  the  steward  is  compell- 
able by  mandamus  to  administer  the 
oath  to  him.     Comb.  285. 

(6)  Rex  V.  Dr,  Franchard,  2  Str. 
1149.  Rex  y.  Stevens,  ubi  sup. 
Prigg's  case,  Aleyn,  78»  Fletcher  v. 
Ingram^  ubi  sup. 

(c)  Post.  p.  866.  ('Tithing  Man.') 

(d)  Abbot  V.  Moore,  1  Mod.  13. 

(e)  Rex  V.  Davis  4*  Gosling,  2  Stra. 
1050.  And  see  Rex  v.  Goudge, 
lb.  1213.  Rex  v.  Stevens,  T. 
Jones  212.  Fillage  of  Charley  case, 
1  Salk.  J  76.  S.  C.  Holt,  153.  Rex 
T.  Hewson,  12  Mod.  180.  So  where 
there  is  no  leet.  Lord  Wentworth*s 
case,  1  Bulst.  174.  Terry  ^  Fur- 
nese,  21  Car.  2.  B.  R.,  Scroggs  85. 
The  justices  should  issue  their  sum- 
mons, signifying  to  the  party  that 


he  has  been  elected  constable,  and  re- 
quiring him  to  take  the  oath,  &c. 
Rex  V.  Halford,  Comb.  328-9. 
And  see  Prigg's  case,  sup. 

(/)  1  Bulst.  174-  Rex  V,  Davis 
4*  Gosling,  sup.  Limington  case, 
2  Stra.  798.  Rex  v.  Burden  ^ 
Wakeford,  Barnard.  B.  R.  51.  Her» 
son's  case,  5  Vin.  Abr.  429,  pL  3 ; 
6  Vin.  587^  pi-  5.  See  extract  from 
the  above  mentioned  stat.  vol  the 
Appendix. 

Ig)  The  King  v.  Wright,  1  Keb. 
439.     Anon.  12  Mod.  256. 

A  person  elected  constable  who  is 
not  idoneus,  (that  is,  not  possessing 
honesty,  knowledge  and  ability,) 
may  be  discharged  by  the  leet,  or  by 
the  court  of  B.  R.  Griesley's  case, 
8  Co.  41b.  42  a.    1  Bulst.  174. 
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Though  it  is  generally  considered  that  a  person  is  not  bound 
to  attend  two  leets  {a),  yet  when  a  leet  is  held  for  a  manor 
-within  a  hundred^  it  has  been  held  that  a  tenant  of  the  manor 
leet  is  not  excused  from  serving  the  office  of  constable  for 
the  hundred ;  but  that  a  custom  for  the  exemption  might  be 
good  (&)• 

The  office  of  a  constable  would  appear  to  be  a  personal  and 
not  a  pecuniary  service^  and  therefore  a  person  is  not  liable  to 
serve  the  office  unless  he  be  resiaut  in  the  parish  (c) ;  thb, 
indeed^  seems  to  be  deducible  from  the  custom  of  appointing 
constables  at  the  court  leet,  and  that  practice  in  ancient  times 


(a)  Ante^  p.  825.  And  see  Cro. 
Jac.  584.  Rex  v.  Routledge,  2  Dougl. 
537.  Scroggs  2.  Hughes'  Abr.  tit. 
Avoury,  p.  170.  But  if  a  private 
leet  has  only  a  partial  jurisdiction, 
the  resiants,  as  to  all  matters  not 
cognizable  there^  must  attend  the 
superior  leet^  if  any  exist,  otherwise 
the  sheriff's  toum.  1  Roll.  Abr.  542. 
Scroggs  3. 

It  may  be  a  good  custom  for  the 
chief  pledges  of  the  inferior  leet,  and 
a  limited  number  of  resiants,  to  at- 
tend the  grand  leet.  Cro-  Jac.  584. 
Scroggs  3.  Shepp.  (p.  7.)  says  "  If 
a  man  dwell  within  the  precinct  of 
another  leet,  and  have  lands  only  in 
my  leet,  I  may  not  compel  him  to  do 
service  to  my  leet:  And  yet  if  he 
d\^ell  sometimes  in  one  place  and 
sometimes  in  another,  and  one  of 
those  places  is  within  my  leet,  where 
he  dwells  at  the  time  my  leet  is  held^ 
in  this  case  and  at  this  time,  he  must 
do  service  at  my  leet,  for  he  may  do 
suit  at  both  places  at  several  times." 
And  see  the  next  note. 

(6)  Rex  V.  King,  3  Keb.  197,  230. 
Keene^s  case,  1   Freem.  348.     The 


Queen  v.  Jennings,   11   Mod.  215. 
The  King  v.  Genge,  C!owp.  13. 

In  the  above  case  of  Rex  v.  King, 
Hale,  C.  J.,  said  "  there  was  this 
difference  between  a  leet  in  andent 
borough,  who  in  Eyre  appeared  by 
four,  and  was  always  looked  on  as 
distinct  from  the  hundred,  and  leet 
in  upland  towns  is  far  different,  and 
regularly  he  that  owes  suit  to  the 
leet  owes  none  to  the  hundred,  but 
by  custom  may  do  so."  See  as  to  the 
authority  of  that  case,  Cowp.  15. 

"  The  privilege  of  having  special 
customs  derogating  from  the  common 
law  is  in  general  denied  to  inferior 
places,  such  as  upland  towns,  not 
being  either  cities'  or  boroughs,  and 
hamlets;  though  it  is  allowed  to 
larger  or  more  important  districts^ 
such  as  counties,  manors,  hundreds, 
honors,  cities  and  boroughs."  Co.  Lit. 
110  b.  n.  (2).  And  see  43  £.  3. 32 
a. 

(c)  Rex  V.  Adlard,  4  Bam.  Sc 
Cress.  779.  Contra  as  to  the  office  of 
overseer.  Rex  v.  Hall,  1  Bsim.  & 
Cress.  123.  Rex  v.  Founder,  lb. 
178. 
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viU  help  to  show  the  descriptioa  of  persons  liable  to  serve  the 
office. 

Id  the  above  case  of  Rex  v.  Adlt^d,  Abbott,  C.  J.,  said 
"  It  was  argued,  however,  that  a  non-resident  occupier  may  be 
appointed  to  this  o£Bce,  because  it  may  be  executed  by  deputy. 
I  do  not  know  that  the  appointee  can  substitute  a  deputy  of 
bis  own  authority  alone,  without  the  sanction  or  consent  of 
some  other  authority ;  but  supposing  that  he  can,  we  think  it 
by  no  means  follows  that  he  is  therefore  compellable  to  take 
upon  him  an  office  in  its  nature  requiring  personal  services, 
especially  where  no  necessity  for  his  appointment  ia  shown." 

A  barrister  who  regularly  attends  the  courts  at  Westminster, 
and  a  practising  attorney,  are  exempt  from  serving  the  office 
of  constable,  but  a  physician  whose  profession  is  private  and 
exercisable  at  his  reddence,  has  not  a  claim  to  a  similar 
eiemption  (a). 

It  has,  however,  been  said,  that  if  a  gentleman  of  quahty  be 
chosen  constable  of  a  town  which  has  suffident  persons  besides 
to  execute  this  office,  and  there  be  no  special  custom  concern- 
ing it,  perhaps  be  may  be  relieved  by  the  court  of  Kmg's 
Bench  (A). 

From  the  nature  of  the  office  it  seems  inconsistent  that  it 
should  be  imposed  upon  women  (c),  fuid  in  Prous^s  case  (t/), 
the  court  of  B.  R.  held  a  custom  that  every  one  should  be  a 
constable  or  titfaiog-man,  according  to  their  several  houses,  to 

(a)  Pordag^s  case,  3  Keb.  578.  Ie«t.  Birmingham  case,  (Rex  t.  Dar- 
S.  C.  1  Mod.  22.  S.  C.  1  Sid.  431.  byihire,)  2  Burr.  1182. 
Vide  Hertm-t  case,  6  VId.  429,  (6)  2  Hawk.  P.  C.  c.  10.  1  Bac. 
431 ;  6  Vin.  587,  where  a  person  Abr.  686.  Rex  v,  Wright,  ubi  sup. 
who  had  been  elected  by  the  )eet  and  But  see  Pordagt'*  case,  sup. 
dischai^ed  by  the  sessions,  because  (c)  Women  were  originally  cam- 
he  was  a  Master  of  Arts,  and  the  pellable  to  attend  the  toum,  but 
eoDTt  of  B.  R.  granted  a  writ  to  com-  women,  as  well  as  men,  who  had 
pel  him  to  be  sworn  at  the  leet.  entered  into  religion,  were  excused 

A_  certificate  under  10  &  11  W.  3.  by  the  stat.  of  Marlborough,  ante, 

c.  23,  dischai^Dg  persons  ftom  serr-  pp.  824,  838. 

ing  parish  offices,  is  no  exemption  (d)  Cro.  Car.  389. 
from  being  sworn  constable  at  a  court 
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be  bad,  '^  for  then  a  woman  being  an  inhabitant  in  one  of  the 
said  houses,  it  may  come  to  her  course  to  be  constable,  which 
the  law  will  not  permit." — But  according  to  Van^s  case  (a),  a 
custom  in  a  vill  where  there  are  several  houses,  that  every  one 
shall  be  constable  in  turn,  is  good ;  ''  for  though  it  shall  happen 
to  the  turn  of  a  widow,  she  may  hire  one  to  serve,  and  then  he 
who  so  serves  is  sworn,  and  he  is  the  constable  and  not  a 
deputy.** 

And  in  the  King  v.  Stubbs  (6),  where  a  woman  had  been 
appointed  an  overseer,  Ashkurst,  J.,  said  '^  the  only  question  is 
whether  there  be  any  thing  in  the  nature  of  the  office  that 
should  make  a  woman  incompetent  7  and  we  think  there  is 
not.  There  are  many  instances  where,  in  offices  of  a  higher 
nature,  they  are  held  not  to  be  disqualified,  as  in  the  case  of 
the  office  of  high-chamberlain,  high-constable,  and  marshal; 
and  that  of  a  common  constable." 


TiTHiNG-MAN  (Thirdborough,  &c.) — The  term  tithing-man 
is  more  frequently  used  as  synonymous  with  constable  (c), 
though  it  often  imports  a  subordinate  or  assistant  constable ; 
and  the  constable  chosen  for  a  manor  sometimes  has  jurisdic- 
tion over  distinct  hamlets  or  vills,  for  which  a  particular  con- 
stable or  tithing-man  is  appointed  (d). 

We  have  just  seen  that  a  person  elected  constable  or  tithing- 
man,  who  refuses  to  be  sworn,  may  be  fined  by  the  steward 
of  the  court  leet,  if  the  person  so  chosen  be  present,  and  that 
he  may  be  amerced,  if  absent :  it  is  also  a  settled  principle 
that  he  may  in  either  case  be  indicted  sit  the  assizes  or  quarter 
sessions  (e).     In  all  indictments  for  such  offence  it  is  proper 


(a)  1  Sid.  355.  Hil.  19  &  20  Car. 
2.  5  Vin.  432,  pi.  5.  And  see  Gdmb. 
243. 

(6)  2  T.  R.  406. 

(c)  So  also  the  term  Ileadbotough. 
Ante,  p.  812.  n.  (a.) 

((/)  See  Birmtugfuim  case,    (Rex 


V.  Darbyshire,)  ubi  sup. 

(e)  lb.  1  vol.  Ca.  &  Opin.  237- 
Prigg's  case,  Aleyn.  JS.  12  Mod. 
180.  And  see  Rex  v.  Lone,  2  Stra. 
920,  which  was  an  indictRient  against 
a  person  who  had  been  elected  eon- 
stable  at  a  wardmote  court  for  the 
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to  set  forth  the  manner  of  every  snch  election^  before  whom 
the  court  leet  ^as  holden^  the  notice  and  refusal,  &c. ;  for  it 
has  been  adjudged  insufficient  to  say,  in  general  terms,  that 
the  party  i^-as  duly  elected,  or  that  he  had  notice  thereof,  with- 
out setting  forth  the  special  circumstances  (a)* 

But  the   case  of  Rex  y.  Brain  (b),  is  an  authority,  that  a 

refusal  to  take  the  oath  of  office  is,  prima  Jade,  evidence  of  a 

refusal  by  the  party  to  take  upon  himself  the  execution  of  the 

office ;  and  upon  a  motion  in  arrest  of  judgment  in  that  case, 

the  court  of  B.  R.  held,  that  it  was  not  necessary  to  state  that 

the  defendant  had  refused  to  be  sworn,  but  that  the  offence 

was  sufficiently  charged  in  the  indictment  by  alleging  that  he 

obstinately  and  contemptuously  refused  to  take  upon  himself 

the  execution  of  the  office,  although  duly  required  so  to  do. 


Aleconners:  Leather-sealers. — These  and  other  similar 
officers  are  frequently  chosen  at  courts  leet,  and  when  the 
assise  regulations  were  more  highly  valued,  and  consequently 
more  rigidly  enforced,  the  duties  of  those  officers  were  deemed 
of  no  mean  importance  (c) ;  but  at  the  present  day  they  are 
bat  as  the  shadow  to  the  substance. 


Hatward. — Sometimes  this  officer  is  elected  and  sworn  in  at 
the  court  leet,  but  it  is  generally,  if  not  universally,  whfere  a 
leet  is  appended  to  a  manor,  and  the  court  leet  and  court 
baron  are  held  together ;  and  when  it  exists  as  a  totally  dis- 


city  of  London,  for  refusing  to  ac- 
cept the  office.  And  see  Rex  v. 
Brain,  3  Barn.  &  Adolp.  61 4. 

(a)  Prigg'j  case,  ubi  sup,  1  Bum's 
J.  496.  ReJc  v.  Fuller,  1  Bos-  &  Pul. 
182. 

(6)  SuprA.  See  in  Stark.  Crim. 
Pleading,  2d  Ed.  p.  619,  a  precedent 
of  an  indictment  against  a  person  for 
not  taking  on  himself  the  office  of 
chief  constable  in  a  hundred,  without 


any  statement  that  he  refused  to  be 
sworn. 

(c)  See  the  pleadings  in  Randall 
V.  WhUton,  in  which  a  prescription 
was  alleged  for  a  leet  and  a  market, 
and  a  custom  for  the  ale -tasters 
chosen  at  the  leet,  to  cut  any  butter 
exposed  to  sale,  which  was  deficient 
in  weight*  Lex.  Man.  App.  93. 
pi.  27. 
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tinct  office  from  that  of  bailiff,  which  is  more  frequently,  but 
not  always  the  case,  it  partakes  more  of  a  private  than  a  pub- 
lic character,  the  duties  of  the  office  being  principally  the  care 
of  the  boundary  fences,  impounding  of  estrays,  and  the  like. 


SECT.  V. 


Of  the  Jury  and  their  Presentments. 


All  offences  cognizable  in  the  leet,  are  to  be  inquired  of,  and 
presented,  by  suitors  of  the  court  (a),  sworn  and  charged  as  a 
jury  for  that  purpose,  and  consisting  of  not  less  than 
twelve  (6) ;  and  when  more  than  twelve  are  sworn,  if  twelve 
agree  it  is  good  enough  (c) :  And  it  has  been  said,  that  the 
day  being  passed,  the  presentments  in  leet,  where  neither  life 
nor  freehold  are  concerned,  cannot  be  shaken  or  questioned  by 
any  tribunal  whatever  (rf);  the  reason  for  which  is,  that  no 
process  is  there  awardable  against  the  party  to  compel  him  to 
answer  {e)  :  but  although  a  presentment  in  leet,  not  affecting 
either  life  or  freehold,  is  probably  not  traversable  at  the  leet, 


(a)  But  see  ante^  p.  847>  of  the 
power  of  the  steward  to  swear 
strangers^  if  there  are  not  twelve 
suitors.  And  note^  that  in  the  Rec- 
tor of  WigaiCs  case,  2  Str.  1207, 
the  in-burgesses  of  Wigan,  who  were 
bound  by  usage  to  act  as  jurors  at 
the  court  leet  of  the  lord  of  the 
manor^  having  refused  to  attend  at 
two  courts,  so  that  no  business  could 
be  done,  the  court  of  B.  R.  granted 
a  mandamus  to  enforce  their  attend- 
ance. 

(6)  Scr(^gs  84,  cites  Old  Book  of 
Entries,  392.  Kitch.  89,  cites  6 
H.  4. 1 ;  45  E.  3.  26.  Br.  Leet  7- 


Cutler  V.  Cresrvick,  3  Keb.  362. 

(c)  See  Shepp.  20;  who  there 
says  '*  If  the  custom  of  the  place  be 
to  make  two  or  more  juries,  or  one 
grand  jury  and  divers  petit  juries,  it 
is  good  to  observe  it." 

(d)  Dy.  13  b.  pi.  64.  1  Hawk. 
P.  C.  217.  s.  72.  Scroggs  84.  Kitch. 
84,  citing  19  H.  8.  11.  41  E.  3. 
27.  2  R.  3.  12.  But  he  also  says 
in  the  same  page,  that  though  pre- 
sentments by  twelve  shall  not  be 
traversed,  yet  you  shaU  have  recovery 
by  writ  of  false  presentment,  cites 
5  E.  3.  26.    21  E.3.    Tit.  Bar.  271- 

(e)  Scroggs  85. 
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neglected  to  be  inquired  of  in  the  manor  leet,  would  be  inquir- 
able  in  the  hundred  leet  (a). 

The  jurisdiction  of  a  leet  jury  like  that  of  a  grs-^  - —  "- 
confined  to  things  done  or  neglected  to  be  done  sir 
court  (b) ;  and  it  was  decided  in  the  case  of  Damdt 
crop  (jc),  that  a  custom  for  the  jurors  to  be  diarged 
at  one  court,  to  inquire  and  present,  and  to  returi 
presentments  at  the  then  next  court,  was  bad  in  lav 

The  case  t^  Moore  v.  Wickers  (e)  has  been  looked 
authority  against  the  validity  of  a  custom  for  the  jury 
enter  into  shops  for  examining  weights  sni  measui 
destroy  any  such  that  imght  be  found  to  be  deficienl 
about  to  show,  by  an  extract  from  the  judgment  o 
of  B.  R.  in  WiUcock  v.  Windsor,  that  too  much 
has  been  attached  to  the  obeerration  made  by  iVodj 
above  case  oi  Moore  &  Wicker  (/). 


(a)  Coot  V.  Stubbt,  Ctq.  Jftc583. 
Bex  V.  King,  3  Keb.  197,  230,  251. 
Ante,  p.  830  (n.)  The  n^lect  of 
the  lord  of  a  manor  leet  is  not  pu- 
nishable in  the  hundred  leet,  but  in 
the  £yre.  Br.  Leet  13,  dtes  21  E. 
3.  3,  4. 

(5)  Keilw.  66  b. 

(c)  2  East.  56.  3  Bam.  &  Adolp. 
49. 

(d)  But  It  is  said,  tbat  in  some 
manors  tbe  jury  continue  in  office 
fcff  a  wliole  year.  Bits.  9.  And  see 
Wicker  &  NorrU,  rited  1  Wils. 
250. 

(e)  Andr.  47, 191.  But  Note,  in  tbe 
manor  of  St.  Giles  in  the  Fields, 
Bloomsbury,  there  is  a  custom  for  six 
aleconners  to  be  appointed  by  the 
stefvard,  and  for  them  or  the  major 
part  of  them,  to  seaich  into  and 
weigh  all  loaves  not  exceeding  three 
penny  loaTN,  or  half-quortem  loaves. 


and  to  present  all  bakei 
is  found  wantiug  in  d 
who  should  binder  sucli 
tbe  execution  of  the  d 
office.  See  the  Duke 
Alcock,  1  Wils.  248,  ' 
action  of  debt  for  an  ai 
on  a  baker  within  the 
who  refused. to  permit  t 
to  weigh  bis  bread;  a 
was  held  tbat  a  count,  1 
lut,  might  be  joined  v 
debt,  for  an  amerceme 
leet.  2  Bro.  Ent.  83-- 
an  authority  for  it.  Ai 
V.  Barfoot,  Lutw.  441 
Vaughlon  v.  Attvood  &  i 
202;  S.C.  {Vaughan 
Mod.  66;  and  the  no 
it  in  the  judgment  delii 
Tenierden,  in  fViUeoci 
post  p.  874. 
(/)  Post  p.  874. 
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The  late  case  of  WiUeoci  v.  Windior  (a)  was  an  action  of 
trespass  m  the  court  of  King's  Bench^  for  breaking  and  entering 
the  plaintiff's  dwelling-house  and  yard  in  the  parish  of  Saint 
James^  Clerkenwell^  and  breakings  bruising,  perforating,  and 
destroying  divers  pots  of  the  plaintiff  there  found,  &c.  Please- 
first  the  general  issue ;  secondly,  that  the  defendant,  Windsor, 
was  the  bailiff  of  a  prescriptive  court  leet  holden  in  and  for  the 
manor  of  Clerkenwell,  otherwise  called  St  John's,  Clerkenwell, 
on  Ascension  day  in  every  year;  that  the  other  defendants,  being 
inhabitants  of  the  manor  and  suitors  of  the  court,  were,  at  the 
said  court  holden  on  ascension  day,  the  28th  of  May,  1829,  sworn 
as  a  jury  for  the  manor  to  inquire  and  make  true  presentment  of 
all  such  matters  and  things  as  should  be  given  them  in  charge, 
or  appear  to  be  the  object  of  their  inquiry,  and  particularly  ac- 
cording to  the  custom  of  the  said  manor  from  time  immemorial, 
to  examine  weights  and  measures,  and  see  they  were  just  and 
according  to  the  legal  standards  in  that  behalf;  and  for  the  pur- 
pose of  making  such  inquiry  and  examination,  the  said  court 
was  then  and  there,  according  to  the  usage  and  custom  of  the 
said  manor,  adjourned  :  and  the  said  jurors,  so  sworn  as  afore- 
said, had  a  day  given  them  to  bring  in  their  presentments  until 
the  15th  of  December  in  the  said  year  1829:  and  it  was  averred 
that  there  was  and  had  been  within  the  manor  from  time  imme- 
morial an  ancient  and  laudable  custom,  viz.  ^'  That  the  jurors  of 
the  jury  of  the  said  court  leet  to  the  number  of  twelve  or  more, 
for  the  time  being,  after  they  were  and  are  so  sworn  as  afore- 
said, and  during  the  adjournment  of  the  said  court,  from  time 
whereof,  &c.,  have  entered,  and  have  been  used  and  accus* 
tomed  to  enter,  and  of  right  ought,  &c.,  and  still  of  right 
ought,  &c.  with  or  without  the  bailiff  of  the  said  manor 
for  the  time  being,  into  any  dwelling-house  with  the  appurte- 
nances of  and  belonging  to  any  person  being  an  inhabitant 
and  reaant  within  the  ssud  manor,  and  selling  goods  there 
by  weights  and  measures,  and  having  weights  or  measures  in 
his  custody,  therein  used  and  to  be  used  by  him  in  and  for 

(a)  3  Bam.  &  Adolp.  43, 
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the  sale  of  goods  witlun  the  said  manor^  at  seasonable  times  in 
the  day  time  by  the  outer  door  or  doors  of  such  dwelling-house, 
with  the  appurtenances,  the  same  being  respectively  open,  for 
the  purpose  of  searching  for  and  examining,  and  to  search  for 
and  examine  such  weights  or  measures,  and  to  see  that  they 
were  and  are  just,  and  according  to  the  legal  standards  in  that 
behalf ;  and  if  upon  examination  any  of  the  said  weights  or 
measures  have  been  or  shall  be  found  by  the  said  jurors  to  be 
false,  deceitful,  or  deficient,  and  not  according  to  the  legal 
standards  in  that  behalf,  then  the  said  jurors  for  all  the  time 
aforesmd  have  broken  and  destroyed,  and  have  used  and  been 
accustomed  to  break  and  destroy,   and  of  right  ought,  &c.  and 
still  of  right  ought,  &c.  such  last  mentioned  weights  or  mea* 
sures  so  being  false,  deceitful,  or  deficient,  to  prevent  the  same 
from  being  afterwards  fraudulently,  deceitfully,  and  unlawfully 
used  within  the  said  manor .'^     The  plea  then  stated,  that  be- 
fore and  at  the  time  when,  &c.  the  plaintiff  was  a  resiant 
within  the  manor,,  and  carried  on  the  business  of  an  ale-house 
keeper  there,  in  the  said  dwelling-house  and  yard;  that  the 
pots  mentioned  in  the  declaration  were  measures  used  by  him 
in  the  sale  of  beer  and  ale  there ;  that  Windsor,  being  bailiff 
of  the  manor,  and  the  other  defendants  being  the  leet  jury,  in 
the  execution  of  their  duty,  during  the  said  adjournment,  en- 
tered into  the  said  dwelling-house  at  a  seasonable  time  by  the 
outer  doors,  which  were  then  open,  to  search  for  and  examine 
measures,  and   did  examine  the  measures  in  question,    (they 
not  having  been  previously  examined  by  the  defendants,)  and 
upon  such  examination  the  said  jurors  did  find  that  the  same 
were  false,  deceitful,  deficient,  and  less  than  the  legal  standard; 
wherefore  the  said  jurors,  according  to  the  custom,  broke  and 
destroyed  them  to  prevent  their  being  afterwards  fraudulently 
used  within  the  manor,  as  they  the  defendants  lawfully  mighty 
&c.;  and  they  traversed  being  guilty  in  any  place  out  of  the 
manor.     There  were  other  pleas,  setting  up  a  similar  justifi' 
cation.     The  plaintiff  demurred  generally  to  the  special  pleas. 
The  defendants  joined  in  demurrer. 


L  XXI.3  OP  COURTS  LBBT. 

In  support  of  the  demurrer  it  was  contended,  that  a  c 
)  break  deficient  measures  could  not  be  valid,  ioasmi 
le  duty  of  the  jury  was  only  to  examine  and  present,  an 
J  breaking  the  vessels  they  destroyed  that  which  ought 
uly  to  be  the  evidence  for  or  agunst  their  presentment 

did  not  appear  on  the  pleadings  that  the  measures  wer 
oly  that  they  were. found  by  the  jury  to  be,  defective 
isdy  that  the  adjournment  stated  in  the  pleadings  was 
Hiable,  and  could  not  be  grounded  on  valid  custom. 

The  following  is  a  copy  of  the  judgment  of  the  Court 
ered  by  Lord  Tenterden,  C.  J.,  as  reported  by  Messrs.  ] 
raU  and  Adolphus. 

"  The  demurrer  m  this  case  is  founded  on  two  objecti 
iie  several  pleas,  the  one  to  the  custom  set  forth  (wh 
lordsldp  read  as  stated  in  the  pleadings) ;  the  other 
djoumment  of  the  court,  and  the  time  given  to  the  j 
ring  in  their  presentments,  until  the  15th  day  of  Deci 
829,  which  was  sud  to  be  an  unreasonable  length  of  ti 
le  face  of  the  plea,  the  court  having  been  holdea  on  thi 
ay  of  May,  in  the  same  year.  The  objection  to  the  ( 
'as  principally  founded  on  the  case  of  Moore  v.  W\ 
Andr.  47,  191.]  Id  that  case,  which  was  an  action  0 
1  the  court-leet  of  the  manor-  of  Stepney,  to  recov 
mount  of  an  amerciament  afieered,  the  plaintiff  declan 
le  was  lord  of  the  manor,  and  prescribed  for  a  court  lee 
et  out  a  custom  that  the  jurors  sworn  and  charged  at  an 
eet  to  present,  have  presented,  and  used  at  such  leet  to  p 
ifter  their  beang  sworn,  all  such  things  as  have  been  be 
ifter  their  being  sworn  presentable,  and  that  such  ju: 
leen  used  to  be  adjourned,  &c.  The  plaintiff  further  d< 
hat  the  defendant  was  a  cheesemonger  within  the  jurist: 
laA.  obstructed  the  jurors,  then  in  the  execution  of  theii 
irom  enteiing  into  his  shop  and  trying  his  weights  a 
lances  \  that  the  jury  at  a  subsequent  court  presenb 
obstruction,  whereupon  the  defendant  was  amerced,  a 
amerciament  affeered  to  £^  \9g.     There  was  a  verdict 
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pldntiff^  and  a  writ  of  error  brought^  wherein  sereral  errors 
were  assigned ;  of  which  the  second  was^  that  the  presentment 
was  ill^  because  the  jury  have  no  authority  to  enter  into  the 
shops  of  persons  to  examine  thdr  weights  and  measures;  if 
the  jury  of  a  leet  have  such  a  power,  it  must  be  by  custom, 
and  none  was  set  out  on  that  record ;  and  if  it  was,  it  was 
a  question  whether  it  would  be  reasonable.  On  the  argument 
the  judges  threw  out  their  several  impressions  on  the  points 
raised,  the  only  one  of  which  relating  to  the  present  question  is 
that  of  Probyn,  J.,  who  b  reported  to  have  said,  that  a  custom 
for  the  jury  of  a  leet  to  enter  Into  houses  for  examining 
weights  and  measures,  they  being  only  sworn  to  present,  he 
thought  would  not  be  good.  But  the  case  was  adjourned^ 
all  the  court  intimating  an  opinion  that  the  proceeding  was 
erroneous  in  not  setting  out  the  time  of  the  obstruction,  and 
afterwards  when  the  case  was  stirred  again,  no  one  appearing 
for  the  defendant  in  error,  the  judgment  was  reversed,  the 
court  saying  there  w^  a  strong  db^tion  in  the  case,  but  not 
intimating  what  it  was.  We  do  not  consider  that  decision 
any  authority  against  the  validity  of  the  custom  here,  because 
there  no  such  custom  was  pleaded,  and  there  was  no  judgmait 
of  the  court  against  it.  On  the  other  hand«  there  is  a  case 
in  which  a  simUar  custom  was  adjudged  good.  In  Vaugham 
V.  Atttoood  &  others  [\  Mod.  202.)]  the  custom  justified 
under  was,  that  the  homage  used  to  choose  every  year  two 
surveyors  to  take  care  that  no  unwholesome  victuals  were  sold 
within  the  manor,  and  that  they  were  sworn  to  execute  their 
office  truly  for  the  space  of  one  year,  and  that  they  had  power 
to  destroy  whatever  corrupt  victuals  they  found  exposed  to 
sale.  The  plea  then  stated  that  the  defendants  being  chosen 
surveyors  and  sworn  to  execute  the  office  truly,  examining  the 
plaintiff's  meat,  found  a  side  of  beef  ccn^rupt  and  unwhole* 
some,  and  that  therefore  they  took  it  away  and  burned  it« 
North,  C.  J.,  it  seems,  doubted ;  but  the  other  three  judges 
said, '  it  is  a  good  reasonable  custom.  It  is  to  prevent  evil,  and 
laws  for  prevention  are  better  than  laws  for  punishment.     As 
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for  the  great  power  it  seems  to  allow  to  these  surreyors^  it  is 
at  their  own  peril  if  they  destroy  any  victuals  that  are  not  really 
corrupt^  for  in  an  action,  if  they  justify  by  virtue  of  the 
custom^  the  jdaintiff  may  take  issue  that  the  victuals  were  not 
corrupt.  But  here  the  plaintiff  has  confessed  it  by  the  de- 
murrer/ We  think  the  reasons  alleged  in  support  of  that 
custom  were  sound  and  good,  and  for  the  like  reasons  we  hold 
die  present  custom  to  be  valid.  Such  customs  prevail  in  many 
manors,  and  they  are,  in  our  opinion,  very  useful  to  the  public, 
as  aflfording  a  protection  agamst  fraud  and  deceit  They  are 
also  recognised  by  the  statute  35  G.  3.  c.  102.  s.  6.,  and 
55  6.  3.  c.  43.  8.  12.,  two  statutes  making  provision  for  pre- 
venting the  use  of  false  weights  and  measures,  and  containing 
a  proviso  that  they  shall  not  lessen  the  authority  of  persons 
appointed  at  a  leet  for  the  examining,  breaking,  and  destroy- 
iDg  weights  or  balances,  or  measures. 

**  An  objection  was  taken  with  reference  to  this  part  of  the 
case,  that  the  averment  was  not  that  the  pluntiff 's  pots  were, 
in  fact,  false,  deceitful,  and  deficient,  and  not  according  to> 
but  less  than  the  legal  standard,  but  only  that  the  jury  found 
them  to  be  so ;  and  for  this  Pabner  v.  Barfoot  [[Lutw.  440.]] 
may  be  cited.  But  in  that  case  the  custom  alleged  was,  that 
the  inspectors  should  seise,  and  take  as  forfeited,  the  bread  of 
foreign  bakers,  if  it  riiould  not  be  of  just  weight,  or  should  be 
deceitfully  or  insufficiently  made  or  baked ;  and  the  av^ment 
was  that  the  defendant  found  it,  on  view  and  inspection,  to  be 
insuflSdently  baked.  The  justification,  therefore,  did  not  bring 
the  case  vntfain  the  words  of  the  custom,  and  the  plea  was 
faolden  to  be  bad,  without  the  court  throwing  out  any  opinion 
against  the  custom  itself,  which  seems  to  have  been  acquiesced 
in  as  good.  But  here  the  custom  laid  and  the  justification 
coincide.  The  custom  is,  if  any  of  the  said  weights  and 
measures  shall  be  found  to  be  false,  &c.,  and  the  averment 
corresponds.  We  think  also  that  the  objection  arising  out  of 
the  adjournment  cannot  prevml.  It  is  averred  to  have  been 
made  according  to  the  usage  and  <nistom  of  the  said  manor^  uid 
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nothing  appears  to  prove  that  the  length  of  time  for  which  it 
was  made  was  of  necessity  unreasonable  or  disproportioned  to 
the  occasion.  In  large  and  populous  manors^  such  as  this  of 
ClerhenweU,  it  would  be  impossible  for  a  jury  to  execute  this 
function  of  examining  all  weights  and  measures  within  a  day, 
or  even  within  a  short  space  of  time.  An  adjournment^  there- 
fore^ must  in  such  cases  be  necessary^  and  the  period  of  it 
must  be  governed  by  circumstances,  and  in  some  degree  be  left 
to  the  discretion  of  the  court-leet,  that  discretion  being,  of 
course,  to  be  exercised  duly,  and  subject  to  control.  The  case 
of  Davidson  v.  Moscrop  [[2  East  56.]]  is  very  distinguishable 
from  the  present.  All  that  was  decided  there  was,  that  a  cus- 
tom for  the  jurors  to  be  charged  and  sworn  at  one  court,  to 
enquire  and  present,  and  to  return  such  their  presentments  at 
the  then  next  court,  was  bad.  But  here  the  adjournment  is  of 
the  same  court ;  and  if  the  jury  present  the  plaintiff's  offence 
on  the  adjournment  day,  the  presentment  will  not  be  made  at 
another  court.  We  are  of  opinion,  therefore,  that  there  must 
be  judgment  for  the  defendants.** 

A  custom  for  the  jury  of  the  court  leet  to  examine  weights 
and  measures,  and  seise  them  if  defective,  also  e^dsts  in  the 
manor  of  Stepney,  and  was  recognised  in  the  late  case  of 
Sheppard  v.  HaU  and  three  others  (a).  There  the  four  de- 
fendants pleaded  that  they  with  divers,  to  wit,  twenty  others^ 
were  duly  sworn  as  a  leet  jury  of  the  manor  court,  to  inquire  of 
weights,  &c.  according  to  the  custom,  and  that  the  jury  were 
authorised  by  the  custom  to  seise  and  carry  away  defective 
weights,  &c.,  and  to  enter  shops  within  the  manor  by  day  for 
the  purpose  of  their  inquiry ;  and  they  alleged  that  they  being 
on  such  jury  examined  and  seised  the  plaintiff's  weights,  &c. 
which  they  found  defective.  Replication,  de  injuria,  whereupon 
issue  was  joined.  At  the  trial  before  Lord  Tenter  den  it  ap* 
peared  in  evidence,  that  only  five  of  the  jury  were  in  the  plain- 
tiff's shop  when  the  examination  and  seisure  took  pliace,  the 


{a)  3  Barn,  and  Ad.  433. 


r 
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rest  being  in  another  shop  in  the  same  street.  It  was  con- 
tended on  the  behalf  of  the  plaintiff,  that  upon  this  evidence  it 
did  not  appear  that  twelve  jurors  were  together,  when  the  pro- 
ceedings were  taken.  But  Lord  Tenterden  was  of  opinion 
that  the  objection,  if  it  arose,  was  upon  the  record ;  and  he 
therefore  left  to  the  jury,  as  the  only  question  of  fact  in  the 
case,  whether  or  not  the  defendants  took  away  any  weights, 
&c«  that  were  not  defective,  and  a  verdict  was  found  for  the  de- 
fendants. A  rule  was  afterwards  obtained  calling  upon  them 
^1  to  show  cause  why  judgment  should  not  be  entered  for  the 

plaintifi^  turn  obstante  veredicto ,  or  a  new  trial  had. 

And  upon  cause  being  shown,  it  was  argued  on  the  part  of 
the  defendants  that,  admitting  the  averment  to  be  ambiguous, 
and  that  it  was  not  alleged  with  sufficient  precision  that  the  de- 
fendants and  the  rest  of  the  jury  were  acting  together,  yet  that 
there  was  a  constructive  presence  of  the  jurors  who  were  out- 
side the  shop,  and  that  the  defective  statement  was  cured  by 
verdict,  for  which  Lord  Huntingtotver  v.  Gardiner  (a), 
and  other  authorities,  were  cited.  The  court  held  that  the 
objection  was  a  valid  one  on  the  record,  and  that  the  defend- 
ants, as  four  only  of  the  jury,  did  not  bring  themselves  within 
the  custom  relied  upon ;  and  Mr.  Just.  Patteson  was  of  opi- 
nion that  there  was  no  ambiguity  in  the  expression  ''  being  on 
such  jury,"  and  that  the  question  of  an  ambiguous  expression 
being  cured  by  verdict  did  not  properly  arise  in  Lord  Hunting- 
tower  &  Gardiner.  Judgment  for  the  plaintiff,  non  obstante 
veredicto. 

Every  presentment  in  leet  must  be  certain,  and  state  the 
precise  day  of  holding  the  court  (b),  and  before  whom  it  was 
held  (c)  ;  and  should  set  forth  the  power  under  which  the  court 
acts,  that  is,  whether  it  exists  under  a  grant  or  by  prescrip- 
tion (d) ;  though  this  does  not  appear  to  be  absolutely  essen- 
tial (e).     In  Lawson  v.  Hare  (y),  in  replevin,  it  was  held,  on 

(a)  1  Barn,  and  Cress.  297.  (d)  Jerrat  v,  Caldervell,  Cro.  Jac- 

(5)  Bacon's  case.  Vent.  107-  S.  C,  184. 

2  Sannd.  290.  (e)  Scroggs  8.     Rex  y.  Gilbert,  1 

(c)  That  is  coram  seneschaUo.    3  Salk.  200.  S.  C.  12  Mod.  4. 

Keb.  251,  (/)2Lco.  74. 
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demurrer^  that  the  leet  being  d^med  out  of  the  himdred^  it 
was  sufiScient  for  the  defendant  to  allege  that  he  was  seised 
of  the  hundred^  without  showing  any  other  title^  though  it 
would  have  been  otherwise  if  the  hundred  itself  bad  been  iu 
question. 

In  the  case  of  a  nuisance  it  must  be  shown  at  what  place  it 
was  committed^  and  that  such  place  is  within  the  jurisdiction  of 
the  court  (a) ;  and  the  presentment  must  conclude  to  the  com* 
mon  nuisance  of  all  the  King's  subjects  (b) ;  for  it  is  not  suffi- 
cient to  say  ad  nocumentum  diversorwn  (c),  or  ad  nocumentum 
habitantium  (d),  as  the  leet  cannot  amerce  for  a  particular 
trespass  or  injury  to  the  lord  of  the  manor^  or  any  other  per- 
son, where  an  action  will  lie  to  recover  damages,  but  for  pub- 
lic nuisances  only  (e). 

And  in  the  case  of  presentments  for  stopping  the  common 
lughways,  the  locus  ad  quern,  as  well  as  the  locus  a  quo,  should 
be  stated  (y). 

The  proper  mode  of  inquiring  of  felonies  in  leet  is  by  in- 
dictment or  inquisition,  by  roll  indented  under  the  seals  of  the 
jurors,  to  be  afterwards  certified  to  the  King's  justices  at  the 
next  gaol  delivery  (g). 

The  inquisition  of  a  leet  jury  in  cases  of  felony,  is  in  nature 
of  a  bill  of  indictment  by  the  grand  jury ;  but  probably,  before 
the  introduction  of  the  petit  jury,  the  finding  of  the  leet  jury 
was  conclusive  (A). 

According  to  the  Mirror  (i),  all  presentments  in  a  court 


(a)  Br.  Leet  33,  cites  5  H.  7-  2. 
And  see  Keilw.  89  a,  pi.  9. 

(b)  Anon.  1  Vent.  26.  Prat  r. 
Steam,  Cro.  Jac.  382.  2  Keb.  500. 
SiF  T.  Raym.  160. 

(c)  Hughs  V.  Bishop  of  London, 
3  Keb.  106.  Rex  ▼.  Ayers,  2  Keb. 

(rf)  Mo.  356. 

(e)  Rex  V.  Dickenson,  1  Saund.  135. 
Lex.  Man.  App.  pi.  30.  Ante,  p.  852. 

(/)  ^5fer/Vcase,  3  Keb.  644.  But 
objections  on  account  of  informalities 


in  presentment  for  not  repaiiiBg  a 
common  highway  are  not  fiavoured. 
Rex  V.  Inhabitants  of  Limehause, 
2  Sho.  455. 

(g)  See  1  Ed.  3.  st.  2.  c.  17.  Cramp. 
J.  P.  151.  Presentment  of  felony  in 
ket,  and  the  steward  certifies  it  to  the 
justices  at  the  next  sessions  by  iuden^ 
ture,  this  shall  serve  for  indictment. 
Br.  Indictm.  1,  cites  27  H.  8. 2.  lb. 
Leet  1,  cites  S.  C. 

Qi)  Kits.  15,  \e. 

(i)  c.  1.  s.  17. 
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ket  are  to  be  sealed  with  the  seals  of  the  jurors,  so  that  none 
may  do  fraud  by  increasing  or  diminishing  them ;  yet  it  would 
seem  that  it  is  not  necessary  that  ordinary  presentments  in 
leet  should  be  either  sealed  or  indented. 

In  the  case  of  Sir  George  Qolehrooh  t.  Elliott  (a),  the 
ofence  charged  in  the  presentment  was  the  defendant's  having 
in  his  custody,  and  exposing  to  sale,  a  loaf  of  bread  not  of  the 
weight  required  by  3  Geo.  3.  c.  11,  which  act  did  not  fix  the 
price,  and  on  that  account  the  court  of  B*  R.  held  that  the 
oifence  was  not  cognizable  in  the  leet,  the  assise  not  having 
been  broken.  An  objection  had  been  taken  to  the  present- 
ment in  this  case,  that  it  was  neither  sealed  nor  indented ;  but 
the  court  were  agreed,  that  the  latter  objection  was  not  main- 
tainable. 


Of  Offences  cognizable  in  the  Court  Leet ;  and  the  general 

Articles  presentable  there. 

In  former  ages  most  offences  were  punished  by  imprison- 
ment, or  by  a  mulct  or  pecuniary  fine,  which  payment  is  sup- 
posed in  many  cases  to  have  been  a  fixed  sum  proportionate 
to  the  magnitude  of  the  crime^  or  the  degree  in  society  of  the 
person  injured  (6) ;  but  even  in  the  reign  of  William  the  Con- 
queror, many  offences  were  punished  with  death  or  muti- 
lation (c).  Indeed  the  punishment  of  death  may  be  traced 
back  to  the  Anglo-Saxon  sera  {d) ;  for  it  is  recorded  of  Kmg 
Alfred  that  he  hanged  thirty  unjust  judges  in  one  year ;  who 
are  said  to  have  been  the  judges  in  the  toums,  ealdermen  of 
counties,  or  their  deputies,  the  sheriffi  {e). 

(tf)  d  Burr.  1860.  for  rape;  which  hj  3  £dw.  1.  was 

(h)  See  Solliv.  F.  L.  275.  punished  as  a  trespass  oiil;^,  but  \tas 

(c)  Reere's  Hist.  EngL  L.  1  red.  again  made  felony  by  13  £d.  1.  imd 

16^  83^  193.  benefit  of  clergy  was  taken  away  by 

((f)  Treason,   murder,   rape^   and  18  Eliz.    SuUiv.  275*     firact.  3.  c. 

robbery,  were   punished  as   capital  28;  post,  articles  inquirable  in  leet^ 

•ffences,  but  mutilation  was  after-  (tit.  Rape). 

wards  sabstituted  as  the  punishment         (e)  Sullir.  375. 
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'he  court  leet  never  could  arrtugn  and  deliver  persons  in- 
ed  for  felony  (a) ;  nor  inquire  of  any  fdonies  which  were 
such  at  common  taw ;  in  proportion  therefore  as  the  sere- 

of  our  criminal  code  increased,  the  number  of  offences 
ishable  in  the  court  leet  of  necesaty  dimimshed. 
lie  offences  which  the  leet  is  to  inquire  of  and  afterwards 
certify  to  the  King's  justices,  at  the  next  assizes  or  gaol 
rery  of  the  county  (b),  are  treason,  (but  which  b  inquirable 
^elontf  only,)  murder,  rape  (c),  manslaughter,  arson,  hvrg- 
,  sacrilege,  grand  and  petit  larceny  (d),  rescue,  accessaries, 
ntary  escape,  and  every  offence  which  was  deemed  felony 
smmon  law ;  and  also  negligent  escape  (e). 
here  are,  however,  various  o£^cc$  which  are  not  only 
irable  in  the  court  leet,  but  also  punishable  there  .by  fine, 
rcement,  &c,  such  as  nuisances,  disturbances,  breach  of 
e,  forestalling,  the  refusal  to  accept  or  neglect  to  execute 
lin  public  offices,  the  non-observance  of  certain  acts  en- 
d,  and  the  commission  of  others  prohibited  by  particular 
ites,  &c. ;  and  I  propose  to  exhibit  in  alphabetical  order 
rarious  matters  which  are  to  be  inquired  of  in  the  court 

referring  to  some  authorities  under  each  title,  and  avoid- 
any  animadversion  on  the  antiquated  nature  of  several  of 
irticles ;  conceiving  that  this  arrangement  may  best  assist 
steward,  who,  under  very  particular  circumstances,  may 
:  it  desirable  in  his  charge  to  the  jury,  to  detdl  the  various 
ces  and  other  matters  which  are  properly  cogruzable  in  the 
t  leet. 

Br.  Franchises  5,  cites  8  H.  tenements,  and  also  what  goods  and 

lb.  I<eet  11,  cites  S.  C.  chattels,  the  felon  hod  at  the  time 

Ante,  p.  878.  the  felony  was  committed ;  the  former 

But  aee  as  to  murder  and  rape,  escheat   to  the  lord,  subject  to  the 

p.  879.  n.  (d) ;  post.   '  articles  King's  year  and  day  ivaate,  (ante,  p. 

able  in  leet,' '  Murder,"  Rape.'  7^9);    and  the  latter    are  forfeited 

The  distinction  between  grand  to  the  King,  and  Bometimes  to  the 

etit  larceny  no  longer  exists,  lord  of  the  leet,  by  grent  or  prescrip- 

S:  8Geo.  4.  c.  29.  tion,  ante,  pp.  760.  n.  (a);  768.  n. 

In  cases  of  felony,  the  jury  (b). 
w  to  inquire  what  lands  and 
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ARTICLES 

INQUIRABLE  IN  THE  COURT  LEET  (a). 


Accessaries. — Kitch.  41  (receivers  of  felons).  Jenk.  P.  C.  12 
(accessary  before  and  accessary  after  the  fact).  Shepp.  41 
(accessaries  before  or  after  the  oflFence).     And  see  Pow.  76. 

AdvSttery'. — 3  Inst.  206  (*  in  ancient  times  adultery  and  for- 
nication were  punished  by  fine  and  imprisonment^  and  in- 
quirable  in  toums  and  leets  by  the  name  of  Letherwite'). 
And  see  2  Inst.  488.  Jenk.  P.  C.  1 0  (adultery  is  to  be  in- 
quired of  as  felony).  [But  indictment  lies  at  common  law 
for  adultery.     Salk.  552.] 

^^ay.-^-See  Assault  and  Battery.  [Prescription  in  leet  for 
every  aflfray  or  bloodshed,  to  pay  so  much ;  and  to  distrain 
for  it,  and  sell  the  distress  is  good;  for  it  is  the  King's 
court.     Br.  Prescrip.  106,  cites  11  H.  7.  13,  14]. 

AkconnerSf  or  Ak-tasters.  See  Vaughton  v.  Attoood  et  al. 
1  Mod.  202.     And  see  post.  Officers. 

Akhmie-keeper. — Jenk.  P.  C.  16,  17  (selling  beer  or  ale  with- 
out license  ^-^alehouse-keeper  licensed  or  unlicensed,  sell- 
ing beer  or  ale  in  imsealed  measures,  or  less  than  full  mea- 
sure: encouraging  tiplers,  or  suspicious  persons:  not  for- 
nishing  accommodation  to  strangers).  Kitch.  45  (bread 
and  beer  is  inquirable  in  the  leet,  and  not  in  the  toum  of 
the  sheriff,  but  see  18  H.  6.  13).  Jenk.  P.  C.  17  (if  any 
alehouse-keeper  shall  suffer  any  persons  to  sit  tipling  in  his 
house  above  the  space  of  an  hour,  he  forfeits  10^.  and  the 
tipler  ten  groats  a  piece).     lb.  (if  any  alehouse-keeper  suffer 

(a)  Vide  as  to  articles  inquirable  and  sheriff^  and  on  the  method  of 
iii  leetj  a  treatise  by  I.  Wilkinson  keeping  a  court  leet^  court  baron, 
concerning    the    offices    of   coroner     hundred  court,  &c.,  published  in  1620. 
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any  one  to  be  drunk  in  his  house,  the  drunkard  forfeits  5«., 
the  alehouse-keeper  10*.)-  -A.nd  see  Greenw.  293.  Shepp. 
54  (if  a  tipler  sell  not  by  measures  allowed  and  sealed,  he 
may  be  punished  by  the  common  law  or  upon  the  statute). 
And  see  Kitch.  21.     Post  Tipkrs. 

AUegiance.  Jenk.  P.  C.  20  (if  all  deciners  be  present).— 
Mirr.  e.  1.  s.  17;  Britt  c  29;  Flet.  2.  c.  62.  s.  6.  17.  (whe- 
ther  all  above  twelve  years  of  age  have  been  put  in  dozein 
[dizein],  and  sworn  fealty  to  the  King;  and  of  the  receivers 
of  others).  And  see  Pow.  19, 28,80;  Shepp.  42.  Port  Chief 
Pledges. 

Approvers. — ^Flet.  2.  c.  53;  Britt.  c.  29.  (those  who  shall  have 
retained  approvers).  [For  the  significaticm  of  the  term 
•  Approver/  vide  3  Inst.  129.  c.  56]. 

Arson. — Jenk.  P.  C.  11.  (burning  of  a  house  or  bam  adjoining 
to  a  house).  Kitch.  48  (if  one  feloniously  in  the  night  bum 
a  bam  adjoining  to  a  house,  11  H.  7.  1).  Shepp.  40.  (burn- 
ing of  houses  or  bams  of  com,  out-houses  adjoining  to  dwell- 
ing-houses in  the  night).  Greenw.  288  (if  any  one  felo- 
niously bum  any  dwelling-house,  or  bams,  or  stacks,  or 
mows  of  com  in  the  night  season,  it  is  felony  at  the  eom- 

.  mon  law).  Pow.  74  (feloniously  burning  any  dwelling- 
house,  or  any  bam  adjoining,  or  any  stacks  or  mows  of  com 
near  any  bam  or  dwelling-house  in  the  night).  And  see 
StatWallie. 

AriificeTS — Jenk  P.  C.  19  (if  any  one  shall  use  any  art,  mys- 
tery, or  manual  occupation,  having  not  been  brought  up 
apprentice  thereunto  by  the  space  of  seven  years). 

Assault  and  Battery. — The  Stat  for  view  of  Frankpledge  (a) 
18  Edw.  2.  1325  (of  bloodshed,  and  of  frays  made)- — Kitch. 
44,  73  (assault  upon  a  person  only  is  not  inquirable  and 
pimishable  by  presentment  in  leet,  but  bloodshed  is,  cites 
8  E.  4,  5.  4  H.  6.  9.   II  EL  6.  29.  22  E.  4»  22).    And  see 


(a)  Vide  Ritson  en  Courts  Leet^  p. 
56  (nr  cL)  who  says^  ''  tlus  has  been 
dteniedtabeastatule;  and  with  some 


reason^  as  it  seems  to  be  nothing  more 
than  a  sheriff  or  steward's  charge  m 
the  toum  or  leet." 


•I 
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Stat  Wall.  Pow.  89.  Kitch.  73  (if  any  iaffray  were  so 
that  the  King's  people  were  disturbed,  for  that  is  more  than 
particular,  1  R.  3.  1).  Jenk.  P.  C.  SI  (common  disturbances 
of  the  peace,  that  is  to  be  presented).  Scroggs  7  (it  serous 
reasonable  that  private  or  particular  assaults  and  batteries, 
though  there  be  no  bloodshed,  should  be  inquirable  in  leet. 
Bacon  J.  and  fVaUer  thought  they  might,  RoMe  contra, 
^^  i  Pas,  24  Car.  1.  B.  R).  (a). 

^l  Assise. — Stat.  1 8  Edw.  2 ;  Stat  Wall,  (of  the  assise  of  bread 
and  ale  broken).  Britt  c.  29;  Flet  2.  c.  52.  s.  21,  27; 
Kitch.  21,  42-5 ;  Jenk  P.  C.  24 ;  Shepp.  52 ;  Powell  109 ; 
Scroggs  10;  Mirr.  c  1.  s.  17  (breach  of  assise).  Vide  also 
Co.  Lit  s.  234.  3  Burr.  1862,  1863-4  ('  the  setting  the 
assise,  which  must  fix  both  price  and  weight,  is  the  basis  of 
the  leet  jurisdiction,  and  it  cannot  take  cognizance  of  an 
offence  created  by  act  of  parliament,  regulating  the  weight, 
&c.  as  in  the  3  Geo.  3.  c  11').  See  51  Hen.  3.  st  1, 8  Anne 
c  18,  repealing  the  last  act  Stat.  31  Geo*  2.  c  29,  repeal- 
ing the  laws  respecting  the  assise  of  bread,  but  oonfirming 
the  principle  of  fixing  both  price  and  weight,  and  saving 
the  right  or  custom  of  lords  of  leet  franchises,  to  inquire  of 
and  punish  the  breaeh  of  assise  of  bread.  Vide  also  ante, 
pp.  879»  880. 

JBarretors^i-'^-Q&d  Scolds. 

Bom  and  Arrows. — [By  33  H.  8.  c.  9,  (see  Appendix,)  for  the 
encouragement  of  archery,  and  debarring  unlawful  games, 
every  male  subject  was  compellable  to  have  a  bow  and 
arrows ;  and  the  stewards  of  leets  and  law-days  were  au- 
thorised to  inquire  of  the  (fences  mentioned  in  the  act  See 
Kitch.  27*8.}    Vide  also  Cross  Bows,  post 

Brothek;  (Disorderly  Houses.) — Kitch.  20  (keeping  houses  of 
ill-&me  is  a  cause  to  break  the  peace^  and  a  vice  which 

(a)  A  steward  may  fine  for  an  at-     good^  for  SHftb  iadictmeiit  hdhtt  the 
malt  in  leet  (seienH  cuna)  in  dis-     sheriff  in  lis  team  was  adjadged 


torbance  and  contempt  of  the  cosrt,  void.  Dj.  333.  b.  ca.  14»  cites  H. 
but  an  indictment  there  of  assault  13. £.4, 10.  Aut^,f^^4&,MI,M9. 
and  battery  without  bloodshed  is  not 
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corrupteth  the  state).  And  see  Jenk.  P.  C.  22.  Scroggs  20.  , 
lb.  (you  are  to  inquire  of  all  unlicensed  alehouses,  and  present 
the  offenders ;  and  if  any  inns  or  alehouses  have  a  license, 
yet  you  are  to  inquire  if  they  keep  good  order  in  their 
houses,  otherwise  you  are  to  present  and  pimish  the  of- 
fenders). 

Burglary. — Stat.  18  Edw.  2  (of  breakers  of  houses,  and  of 
their  receivers).  And  see  Britt.  c.  29.  Flet.  2.  c.  52.  Kitch. 
17.    Jenk.  P.C.I  1.     Shepp.  40.     Pow.  75. 

Chief  Pledges. — Stat.  18  Edw.  2  (and  if  all  the  chief  pledges 
be  come,  as  they  ought  to  come,  and  which  not).  Kitch. 
1 9  (if  the  capital  pledges  appear).  Pow.  80  (if  the  capital 
or  chief  pledges  of  every  decennary  appear :  these  pledges 
correspond  with  the  tithing-men  of  the  present  day).  Britt. 
c.  29 ;  Flet.  2.  c.  52.  s.  5 ;  Mirr.  c.  1.  s.  17  (if  all  the  chief 

'  pledges  be  come  to  the  view,  and  if  they  have  their  dozeins 
[dizeinst  ante  pp.  812,  813].  entire). 

Church. — Jenk.  P.  C.  19  (if  any  person  of  the  age  of  sixteen 
years  or  more,  shall  wilfully  absent  himself  from  church  or 
chapel,  he  shall  forfeit  for  every  month  20/.,  one  third  to 
the  Lord  Protector  [the  crown]  another  third  to  the  poor  of 
the  parish,  and  the  other  third  to  the  informer). 

Clippers  J  ^c.  of  Money.— StaX.  1 8  Edw.  2  (of  clippers  and 
forgers  of  money).  Kitch.  43  (clipping  of  gold  and  silver 
is  inquirable,  cites  22  Edw.  4.  22).  lb.  16.  And  see 
Jenk.  P.  C.  8. 

Clothes:  Chihiers.—^\sX.  18  Edw.  2  (of  cloth-sellers  and 
curriers  of  leather  dwelling  out  of  merchant  towns).  Mirr. 
c.  1.  s.  17  (of  sellers  of  old  clothes,  dwelling  out  of  great 
towns.)     [Vide  4  Edw.  4.  c.  1,  post.  Appendix.] 

Coin. — See  Treason. 

Common. — [Vide,  act  82  H.  8.  c.  13,  post.  Appendix.] 
Kitch.  23,  32.  [N.  B.  Inclosiures  of,  and  encroachments  on, 
commons,  are  not  public  injmries,  and  therefore  cannot  be 
inquired  of  in  leet.  Scroggs  86.  Cro.  Eliz.  448.  Lex. 
Man.  141.] 
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Conspiracies. — ^Kitch.  27  (if  any  butcher,  baker,  &c.,  conspire 
not  to  sell  but  at  certain  prices,  cites  2  E.  6.  c.  15.)  lb. ; 
Jenk.  P.  C.  28  (if  workmen  or  labourers  conspire  not  to 
work  but  at  certain  prices,  or  not  to  do  but  certain  labour, 
&c.,  the  latter  cites  24  H.  8.  c.  12).  Mirr.  c.  1.  s.  17  (all 
manner  of  conspiracies).  [And  see  the  above  stat.  of  2  & 
8  Ed.  6.  c.  1 5,  post  Appendix.] 

Constables. — See  post.  Officers. 

Cottages. — [By  stat.  31  Eliz.  c.  7  (said  to  have  been  passed  to 
prevent  the  lords  of  great  wastes  from  converting  the  whole 
into  building  purposes,  ante  pt.  1.  p.  108),  a  penalty  of 
10/.  is  inflicted  for  erecting  or  converting  a  building  into  a 
cottage,  without  laying  four  acres  of  land  to  it  of  the  party's 
own  freehold;  and  40*.  a  month  for  continuing  such 
cottage ;  and  justices  of  the  peace  and  lords  of  leet  are 
authorised  to  inquire  of  and  hear  and  determine  all  offences 
I  against  the  act,  as  well  by  indictment  as  otherwise  by 

presentment  or  information,  and  to  award  execution  for  the 
forfeitures  by  fieri  facias^  elegit^  capias^  or  otherwise,  as  the 
cause  should  require.  And  see  s.  6.  of  the  same  act,  against 
receiving  inmates  into  such  cottages.  And  n.  to  21  Jac.  1. 
c.  21.  post.  Appendix.     Jenk.  P.  C.  32-3.     Pow.  162.] 

Crossbows  ^  Handguns,r^[See  the  prohibitory  acts  33  Hen.  8. 
e.  6.  and  c.  9.  post  Appendix.     Kitch.  28-9,  42.] 

Crow-^iets. — [See  24  H.  8.  c.  10.  Kitch.  30, 43].  Jenk.  P.  C. 
29  (towns  to  be  amerced  for  not  providing  nets  for  destroy- 
ing crows  and  rooks).  Com.  Dig.  *  Leet,*  167  (L.  14) 
(occupiers  of  land  to  be  amerced  at  the  discretion  of  the 
steward,  and  he  ought  to  give  this  act  in  charge. — [  A^ofe, 
this  part  of  the  act  was  repealed  by.  the  stat.  8  Eliz.  c.  15, 
and  the  repeal  continued  by  several  other  acts  which  are 
all  expired,  whereby  this  clause  seems  to  be  now  in  force].) 

Curriers. — [See  Stat.  1  Jac.  1.  c.  22,  repealed  by  48  Geo.  8. 
c.  60.  post.  Appendix.     Mirr.  c.  1.  s.  17.     Jenk.  P.  C.  28. 
Kitch.  29.] 
Deciners. — See  post.  Suitors. 
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J)eer.—3eDit.  P.  C.  12;  Kitch.  18,  100;  Pow,  73  (takin 
tame  deer  and  swans  marked  is  also  felony).  Jenk.  I 
S9 ;  Kitch.  31 ;  Pow.  150  (huDters  and  stealers  of  deei 
here  to  be  inquired  of  and  presented). 

Disturbo's.—See  post,  Noctaiapanty. 

Doves:  (Donecotei.) —SlaX.  18  Edw.  2  (of  such  as  take  d 
in  winter  by  door-falls  or  engines),  yide  also  Stat.  V 
Shepp.  60.  Kitch.  17  (taking  doves  in  the  dove-houi 
the  night  is  felony  and  inquirable  in  leet,  but  not  w 
they  are  taken  in  their  roost  out  of  the  dove  house,  i 
Stamf.  25  C.  22  Ass.  29.  18  H.  8.  2).  And  see  Pow. 
Jenk.  P.  C.  11  (taking  of  doves  out  of  a  dove-house  in 
night  time  is  felony).  Britt.  c.  29  (of  the  taker 
another's  doves)  (a). 

Dozems:  (Dizeins.) — Stat.  18  Ed.  2  (*  and  if  all  the  dos 
be  in  the  assise  of  our  Lord  the  King,  and  which  not, 
who  received  them').     Ante,  '  Chief  Pledges' 

Drtrnkermess.— See  post,  Tiplers. 

B^cape.—^iai^  18  Edw.  S  (of  persons  in^dsaned,  and  i 
let  go  without  mainprize).  lb*  (of  escapes  of  thieve 
felms).  Kitch.  18,  citing  Stamf.  82  I.  88  B.  (soAm 
i.  e.  if  a  person  after  taking  another  for  felony  allows 
to  escape,  this  is  felony:  mgHgetU,  i.  e.  if  a  perso 


(a)  It  was  faeld  in  Bonltlon  r. 
Hardy,  Cro.  Elis.  548  (S.  C.  5  Co. 
104  b.  Mo.  420,  453)  that  dovecotes 
cotild  be  erected  by  tbe  lord  nS  b 
manor  okly,  and  that  if  a  prirate  per- 
>oa  erected  a  dovecote  fae  was  ptuuBli- 
able  in  leet  ftnr  a  nuisanoe,  but  tliat 
an  action  on  tbe  case  did  not  lie. 
And  see  Bcnft  case.  Mo.  238,  which 
nqipoeea  the  right  to  exist  not  enJf 
in  the  lord  of  a  mumt,  but  in  the 
parson  of  a  jMuish.  It  is  difficult, 
however,  to  imagine  that  a  right 
conld  exist  prescriptively  in  any 
individual,  which,  if  exercised  by 


another,  would  be  deemed  a  [ 
nuisance.  Indeed  the  above  a 
rities  appear  to  have  been  over-i 
vt,  more  preperly  speaking,  di 
SeeDnwUv.  Sandtrt,  Cro.  Jac 
in  which  the  conrt  also  faeld,  tl 
fax  as  the  erecting  of  a  dove-hoti 
rather  the  storing  of  it  with  pig 
might  be  a  nuisance,  it  extend 
self  beyond  the  boundaij  of  an 
jurisdiction  existing  in  the  part 
[dace,  and  therefiore  was  not  ii 
able  in  the  court  leet,  but  by  th 
tices  of  assise.  Vide  oLm  1 
Rep.  201. 


•  ."   T' 


y 


r 
I 


CH.  XXI.]  OF  COURTS  LEET.  887 

arrested  for  felon j,  and  af terwarda  escape  through  the 
ne^igence,  though  against  the  will,  of  his  keeper,  and  if 
he  be  not  freshly  pursued  and  taken  before  the  keeper-lose 
sight  of  him,  that  is  fineable,  and  inquirable  in  leet).  Vide 
abo  Jenk,  P.  C.  12.  Pow.  77.  Greenw.  288.  1  Hale, 
H.  P.  C.  608  ('  an  escape  is  presentable  in  a  leet,  but  they 
cannot  set  a  common  fine  or  amercement  there,  but  it 
ought  to  be  sent  to  the  next  Eyre,  &c.  or  may  be  removed 
into  the  King's  Bench  by  certiorari,  and  there  the  common 
fine  or  amercement  set,  and  this  by  the  statute  of  Westm«  !• 
cS). 
Escheat — See  post  Farfeitwre. 
Esbray. — Kitch.  22  (*  if  any  estrays  be,  it  is  inquirable*).  And 

see  Shepp.  12,  48.  Ante,  p.  777  et  seq. 
Eve^roppers. — Jenk.  22;  Kitch.  20  (such  as  stand  under 
walls,  windows,  at  doors  or  other  places  to  carry  tales  to 
others,  thereby  to  cause  debate  or  strife  amongst  their 
neighbours).  Vide  also  Scroggs.  20.  Shepp.  48.  Pow.  91. 
False  Measures.— See  Measures,  post. 

Felonies. — Kitch.  15.  (of  all  felonies  at  the  common  law,  but 
not  of  the  death  of  a  man,  cites  22  E.  4.  22).    Br.  Leete 
S6,  cites  S.  C.    And  see  ib.  2.     2  Inst.  181.    Shepp.  10, 
89.    Pow.  53.    2  Hale,  H.  P.  C  71  (leets  have  power  to 
receive  indictments  of  felonies  at  common  law,  but  not  of 
felonies  by  act  of  parliament,  imless  specially  limited  to 
them).     See  post.  Treason. 
Fish. — Kitch.  27 ;  Pow.  73  (the  taking  of  fish  feloniously  out 
of  pcmds,  stews,  or  trunks,  in  the  night ;  but  when  taken 
in  the  river  it  is  not  felony).     Jenk.  P.  C.  29  (if  any  person 
shall  either  by  day  or  by  night  break  down  the  head  or 
dam  of  any  pond,  pool,  or  moat,  wherein  the  lord  hath  fish, 
with  an  intent  to  steal  or  destroy  the  said  fish,  he  shall  pay 
to  the  lord  treble  damages,  and  be  imprisoned  three  months, 
and  be  bound  to  good  behaviour  for  seven  years).    Vide 
also^  1  Eliz.  c  17,  for  preserving  the  spawn  and  fry  of  fish, 
(post.  Appendix*)    Shepp.  59^  60.    Pow.  146. 
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Foresttdlvngt  Regraiing,  asid  Engrc 
c.  71.  repealing  all  the  stats,  co 
Jenk.  P.  C.  18  (forestallers,  rej 
here  also  to  be  presented  or  info 
58  (these  are  offences  against  t 
be  inquired  of  still : — and  thd  ofi 
see  Kitch.  45.  Pow.  104-5.  ( 
157-8. 

FoTfeitwe. — Shepp,  43-4  ('  the  esc 
tain  to  lords,  and  therefore  are 
inquire,  therefore,  of  all  kinds 
Ante,  pp.  757,  et  seq.  766. 

FroMckises. — See  post  Treaawv  T; 

Fugitives. — Stat.  18  Edw.  2,  ('  ai 
King's  villains  fugitive  dwelli 
King's  demesnes,  and  of  such 
demesnes,  and  have  not  abidei 
(*  and  if  there  be  any  of  the  Ion 
otherwise  than  in  this  court'),  [ 
latter  section  was  not  in  the  orig 
Jenk.  P.  C.  14,  15  <the  jury  is 
and  present  them). 

Oaming  Houses  (and  Playing  ai 
33  Hen.  8.  c.  9.  Kitch.  32.  Le: 

Hamsoken;  (Homesoken),  or  the  i 
C.29.    Stat.  Wall.] 

/fares.— [Vide  the  stat.  14  and 
pendix)  against  trfu:ing  and  da 
And  see  Kitch.  39,  43.    Jenk. 

Hightoays.—l&e^  2  &  3  P.  &  M 
Appendix.] — Lex.  Man.  146  ( 
work  in  mending  the  highway 
2  and  3  P.  and  M.  c.  8).  [Th 
want  of  reparation  should  app 

,  V.  Johnson^  1  Keb.  527;  et  vid. 
514,  in  which  the  court  of  B.. '. 
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was  not  bound  to  repair  raikme  tenurce.  Neglect  of  scouring 
a  ditch  in  a  public  highway  is  punishable  in  leet,  although 
the  act  of  1 8  Eliz.  c.  1 0.  gives  the  forfeitures  for  highways 
to  the  siu'veyors.  Stephens  v.  Hayns^  Sir  T.  Raym.  250.] 

Horsdread. — See  post,  Itmholders. 

Hostlers. — See  post,  Innholders. 

Hue  and  Cry. — Stat.  18  Edw.  2  (of  cries  levied  and  not  pur- 
sued). Scroggs  10  (all  who  shall  levy  a  hue  and  cry  with- 
out cause,  or  neglect  to  levy  one  where  they  ought,  or  to 
pursue  one  rightly  levied).  And  see  Stat.  Wall.  Kitch.  33, 
99.    Jenk.  P.  C.  30.     Pow.  168. 

Iwholders. — [See  the  stat.  21  Jac.  1.  c.  21,  (post.  Appendix). 
Pow.  113.] 

hwrceny. — Stat.  18  Edw.  2.  (*  of  petty  larons,  as  of  geese, 
hens,  or  sheafs).  lb.  (of  thieves  that  steal  clothes,  or  of 
thieves .  that  do  pilfer  clothes  through  windows  and  walls), 
lb.  (of  such  as  go  in  message  for  thieves).  Jenk.  P.  C.  13 
(petit  lajceny  is  also  here  to  be  inquired  of).  lb.  23  (also 
if  any  go  in  message  for  thieves,  knowing  them  to  be 
thieves).     Vide  also  Kitch.  18,  20.     Pow.  64. 

Le&erwUe. — See  AdvUery. 

Maiming^  (Mtitilation). — [Jenk.  P.  C.  10.] 

Mak. — [See  stat.  2  &  3  Edw.  6.  c.  10,  post.  Appendix.] 

Mandaugkter. — Jenk.  P.  C.  9.  (is  here  to  be  inquired  of  as 
bloodshed).  Kitch.  16  (manslaughter  is  here  inquirable.)— • 
And  see  Pow.  55. 

Afeamres:  (False  Measures  arid  Weights.)— &\;dX.  18  Edw. 
2,  (of  false  measures,  as  bushels,  galloiis,  yards,  and  ells), 
lb.  (of  false  balances  and  weights).  lb.  (of  such  as  have 
double  measure,  and  buy  by  the  great  and  sell  by  the  less). 
And  see  Kitch.  21  (cites  8  H.  6.  5.  Mag.  Ch.  c.  25.  51 
H.  3. 5.  27  E.  3,  10).  lb.  45  (cites  Britt.  f.  32,  71).  Jenk. 
P.  C.2S-4.  Shepp.  16,  52.  Pow.  119.  Scroggs  10.  Greenw. 
295.  55  Geo.  3.  c.  43.  5  Bum  J.  545.  5Geo.  4.c.  74.  6  Geo. 
4.  c.  12.  WiUcock  v.  Windsor y  3  Bam.  and  Adolp.  43. 
Ante,  p.  871.     [N.  B.   The  punishment  of  knavish  bakers 
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was  anciently  to  stand  in  the  pillory,  and  of  knavish  brewers 
to  stand  in  the  tumbrel,  or  dung  cart.  Vide  Stat  Jtidtdum 
PUhrie.     61  H.  3.  stat.  6.  3  Inst.  219.  4  Bl.  Com.  157.] 

MUkr. — Kitch  22  (*  if  any  miller  within  the  lordship  change 
the  com  which  he  hath  to  grind,  it  is  inquirable*).  See  also 
Jenk.  P.  C.  23.     And  see  post,  ToU. 

Murder. — Kitch.  43  (you  may  inquire  in  leet  of  all  felonies  at 
common  law,  but  not  of  the  death  of  a  man,  cites  22  E.  4. 
22).  Yet  see  Kitch.  16.  Stat.  Wall.  Britt.  c.  29.  Flet.  2. 
c.  62.  Br.  Leet  18  (a  steward  in  leet  cannot  take  indict- 
ment of  the  death  of  a  man,  and  if  he  do  the  lord  shall  be 
punished  for  contempt,  cites  41  ass.  30).  And  see  Fitz. 
toume  de  Vis.  5.  lb.  Lete  et  Hujidr.  10.  Shepp.  17.  But 
see  Jenk.  P.  C.  9  (murder  to  be  inquired  of  in  leet,  as  blood- 
shed).    And  see  Pow.  53-4. 

Musters. — [See  the  act  4  &  5  P.  &  M.  c.  3,  post,  Appendix. 
Kitch.  36,43.     Pow.  163.] 

Noctivagancy.SXBi.  18  Edw.  2  (of  such  as  sleep  by  day  and 
watch  by  night,  and  eat  and  drink  well,  and  have  nothing). 
Jb.  (of  such  as  continually  haunt  taverns,  and  no  man  know- 
eth  whereon  they  do  live).  And  see  Jenk.  P.  C.  22.  Kitch. 
20  ('also,  if  there  be  any  vagabonds  or  wanderers,  and 
those  which  walk  by  night,  and  sleep  by  day,  and  if  there 
be  any  which  are  common  haunters  of  taverns,  or  alehouses, 
and  go  about  having  nothing  to  live  of).  lb.  44-5  (night 
walkers  are  inquirable  in  leet,  cites  4  H.  7,  1 ).  Shepp.  48 
(he  that  sleepeth  by  day  and  walketh  by  night).  Vide  also 
Rastal,  'Leete'  2.     Poph.  208.    Pow.  93-6. 

Nuisances.— ^ioi.  18  Edw.  2  (of  walls,  houses,  dykes,  and 
hedges  set  up  or  beaten  down  to  annoyance).  lb.  (of 
bounds  withdrawn  and  taken  away).  lb.  (of  ways  and 
paths  opened  or  stopped).  lb.  (of  waters  turned  or  stopped, 
or  brought  from  their  right  course).  And  s^e  Stat.  Wall. 
Kitch.  41,  44  (of  ways  and  paths  taken  away  or  stopped ; 
of  waters  wrong  turned  or  stopped,  or  taken  away,  of  cor- 
rupters of  water  by  lime,  flax,  &c.)   And  see  Jenk.  P.  C.  21. 
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Shepp.  45.     Kltch.  44  (stopping  the  highway  is  there  in- 
quirable,  27  H.  8.  32*,  for  that  is  a  common  annoyance  to  all 
the  King's  subjects).     lb.   (common  nuisances,   as  ditches 
and  hedges   made  to  the  disturbance  of  the  people,  cites 
9  H.  6.  44.  10  H.  6,  7).     And  see  Br.  Leete  2,  26.  Flet.  2. 
c.  52.  Britt.  c.  29.  Co.  Lit.  56. — Kitch.  44  (purprestures  in 
highways  are  inquirable  there ;  and  presentment  may  be  in 
leet  for  not  cleansing  a  ditch  adjoining  the  highway,  cites 
1  R  3.  1.  3  H.  7.  1.  47  E.  3.  12.    And  see  Jenk.  P.  C.  20. 
Shepp.  12,  13.    Flet.  2.  c.  52.    Jenk.  P.  C.  21  (if  any  walls, 
houses,  pales,  or  hedges  be  made  or  erected  within  the  ju- 
risdiction of  this   court,  to  the  annoyance  of  the  people). 
Br.  Leete  30  (presentment  in  leet  of  the  inclosure  of  a  com- 
mon is  void,  for  it  is  a  wrong,  but  not  a  common  nuisance, 
for  that  must  be  to  the  injury  of  a  great  number  of  people, 
as  the  destruction  of  a  highway  or  the  neglect  to  repair  a 
bridge,  cites  27  Ass.  6).     And  see  Shepp.  44.     Pow.  81-2. 
1  Anders.  Rep.  234.  ca.  251,  where  the  presentment  was 
held  void,  being  for  diverting  the  highway,  and  not  for  stop- 
pmg  or  obstructing  it. 
Officersyviz. — ^Aleconners;  Constables;  Tithing-men,  &c.— Jenk. 
P.  C.  20,  25  (their  neglect  is  to  be  inquired  of  and  presented 
in  leet).     And  see  Pow.  18,  157.     Shepp.  49.     Ante,  pp. 
827,  861.et  seq. 
(htSaws. — Stat.  1 8  Ed.  2 ;  Stat.  Wall,  (of  persons  outlawed 
returned,  not  having  the  King's  warrant).     Britt.  c.  29; 
Flet  1.  2.  c.  52  (of  outlaws,  and  those  who  have  abjured 
the  realm  returned,  and  of  their  goods  and  receivers).     And 
see  Mirr.  c.  1.  s.  17.     Jenk.  P.  C.  27.     Kitch.  23  ("  if  any 
person  be  outlawed  in  debt,  trespass,  or  other  personal  action, 
his  goods  are  forfeited,  and  the  King  shall  have  them,  unless 
they  be  granted  unto  the  lord  by  charter :  this  is  also  here 
mquirable").     And  see  Shepp.  12.    Pow.  160,  &c. 
Peacodcs. — See  Swans. 

Pheasants  and  Partridges. — See  the  act  23  Eliz.  c.  10,  for  their 
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preservation,  in  the  Appendix.    Kitch.  31.    Jenk.  P.  C 
Pow.  148. 

Pigeons. — Kitch.  17  (taking  of  young  pigeons,  or  young 
hanks  [goss  hawks]  in  their  nests  in  the  night  is  felonj 
inquirable  in  leet,  cites  14  H.  8.  18  E.  4.  8).  And  see  . 
P.  C.  11.     Pow.  64.     Greenw.  287. 

Pillori/,Tumbrel,  SfC. — Jenk.  28  {'  the  jury  are  to  inquire 
ther  there  be  within  the  leet  a  pillory,  and  tumbrel, 
stocks,  to  punish  offenders  according  to  law :  in  every 
where  there  is  a  leet,  there  ought  to  be  stocks ;  and  in  dt 
thereof,  the  town  shall  forfeit  £5').  And  see  Kitch.  24. 
156.  Shepp.  16.  [Vide  also,  ante,  pp.  827-8;  and  i 
if  it  is  not  the  duty  of  the  lord  to  provide  a  pillory, 
brel  and  the  like  instruments  of  punishment ;  and  not 
distinction  there  as  to  stocks. — And  see  ^o/se  Meastere 
WdgktSt  ante]. 

Poimd-breacli. — Kitch.  20  (if  any  break  the  common  pour 
take  distress  from  thence,  present  their  names),  lb 
(of  breaking  the  common  pound).  Jenk.  P.  C.  21  (in^ 
is  also  to  be  made  of  all  pound  breakers,  such  as  breaj 
common  pound,  io  take  any  distress  oui  ^  the  same, 
names  are  to  be  presented).  And  see  Stat.  Wall.  Pov 
Serous  21  (you  are  to  inquire  of  all  pound  breach  ant 
cous :  if  any  cattle  be  put  in  the  lord's  pound,  and  take 
by  force,  otherwise  than  by  due  course  of  law,  this  is  ( 
pound  breach,  and  by  you  inquirable,  &c)  [But  iV 
According  to  Sanderson's  case,  4  Leo.  12,  pound  breach 
inquirable  in  leet,  not  being  a  common  nuisance.  Sed  q 
whether  it  is  not  in  the  nature  of  rescue,  and  inquirabl" 
punishable  in  leet  accordingly.]  Shepp.  16  (lack  of  si 
pillory  and  tumbrel,  ducking  stool,  common  pound,  cit* 
book  of  entries  390,  495.    Pow.  156).    Greenw.  292. 

Purpresfures.~^ia.t.  18  Edw.  2  (of  purprestures  made  in 
and  waters  to  annoyance).    And  see  Nuisances. 

Rape. — Stat.  18  Edw.  2  (of  women  ravished  not  pres 
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oners).  Kitch.  41,  in  his  breviat  of  charge, 
ling  a  woman,  which  is  not  presented  before 

See  also  Kitch.  16,  17  (citing  Stamf.  23.  b. 
'.).  Pow.  48.  Kitch.  17  (rape  as  felony, 
y  made  by  the  statute,  is  not  inquirable  in 
ling  given  by  statute,  imless  it  be  inquirable 
■6s,  but  that  which  is  noade  petit  treason  by 
lirable  as  felony  by  the  common  law,  cites 
S  Inst.  181  (if  rape  had  not  been  made 
Stat,  of  W.  2,  but  had  been  felony  when 
ade,  then  should  the  court  of  the  leet  have 
aa  of  a  felony  by  the  common  law ;  but  see- 
e  felony  by  that  statute,  it  hath  been  often 
the  leet  cannot  inquire  thereof:  for  albeit  it 
f,  yet  the  nature  of  the  ofFence  being  changed, 
1  to  be  no  felony,  when  another  act  made  it 
Bt  could  not  the  leet  inquire  thereof,  as  of  a 
see  Br.  Abr.  Leet  pi.  22,  (cites  6  H.  7.  4 ; 
undr.  pi.  10,  citing  7  H.  6.  12).    Vide  also 

Pow.  53,  59  (rape  as  felony  is  not  inquir- 
respass).  Vid.  also  Greenw.  286.  But  see 
rape  is  also  here  to  be  inquired  of).     [Rits. 

p.  18,  19,  urgea  on  the  authorities  of  Britt 

rape  is  inquirable  in  leet,  as  a  felony  at 
md  observes  that  those  who  would  allow  it 
>f  as  trespass,  should  recollect,  that  where  a 
statute  turned  into  felony,  the  trespass  is 
hich  he  cites  Bui.  N.  P.  32.]     [N.  B.  By 

E.  1.)  c.  13,  rape  was  made  punishable  as 
vo  years'  imprisonment  and  fine  : — and  was 
'  W.  2  (13  E.  1.  St.  1.)  c.  34:  and  benefit  of 
en  away  by  18  Eliz.  c.  7.  Previously  to 
rape  was  punishable  by  mutilation,  and  in 
lony,  ante,  p.  879.  n.  (d).] 
7  (the  rescue  of  any  taken  for  felony  is  fe- 

inquirable,  cites  1  H.  7.  9. — Jenk.  P.  C.  22 


1 


894 


OP   THE   JURISDICTION 


[part  III. 


(if  any  rescue  be  made  within  the  jurisdiction  of  the  court, 
upon  the  sheriff  or  any  of  his  bailiffs,  or  any  other  officers, 
it  is  to  be  inquired  of  and  presented).  And  see  Pow.  89. 
Shepp.  41.  Scroggs  21.  Greenw.  288. 

Scolds. — Jenk.  P.  C.  21  (if  there  be  any  common  barretors 
within  the  jurisdiction  of  the  leet,  common  scolds,  or  makers 
of  debate,  to  the  annoyance  and  disturbance  of  their  neigh- 
bours, this  is  inquirable).  And  see  Hob.  246.  Pow.  90. 
Shepp.  48.  *  Scroggs  20.  Per  Cur.  in  The  Queen  v.  Foicby, 
6  Mod.  11,  178,  213  ('  the  frequent  repetition  of  it  to  the 
disturbance  of  the  neighbourhood,  makes  it  a  nuisance,  and 
as  such  it  always  has  been  punishable  in  leet,  and  ideo  in- 
dictable ').  Mo.  847.  2  Str.  1247.  [A  scold  is  said  to  be 
punishable  by  being  put  into  the  ducking-stool.  Queen  \. 
Fowhy,  sup.     1  Hawk.  P.  C.  c.  75.  s.  14.] 

Sorcerers. — ^Flet.  2.  c.  52.  Britt.  c.  29  (of  sorcerers,  &c.  and 
their  receivers).     And  see  Pow.  60,  61.   Greenw.  287. 

Stocks. — [Vide  4  Jac.  1.  c.  5.  s.  2.  for  repressing  drunkenness. 
See  also  PiUory,  ante :  Tvplers,  post.] 

Suitors :  Deciners. — Stat.  1 8  Edw.  2  (first  you  shall  say  tmto 
us  by  the  oath  that  you  have  made,  if  all  the  jurors  that 
owe  suit  to  this  court  be  come,  and  which  not).  lb.  (*  of 
customs  and  services  due  to  this  court  withdrawn,  how, 
and  by  whom,  and  in  what  bailiff's  times').  Kitch.  19  (if 
the  suitors  and  deciners,  scU.  if  any  of  them  which  are  re- 
sident appear  in  person,  or  not ;  and  if  any  of  them  make 
default,  to  present  their  names).  lb.  41  (suitors,  viz.  resi- 
ants,  which  owe  suit  royal  [real],  capital  pledges  and  de- 
ciners, of  those  of  twelve  years  and  not  sworn).  Jenk. 
P.  C.  20  (if  all  constables,  headboroughs,  deciners,  tithihg- 
men,  and  all  others  that  owe  any  suit  to  this  court,  be  pre- 
sent to  do  their  suit  and  service,  and  to  present  the  names 
of  all  that  are  absent  or  make  default).  And  see  Flet 
2.  c.  52.  Britt.  c.  29.  Mirr.  c.  1.  s.  17.  Ante,  Chirf 
Pledges. 

Swans. — Kitch.  18  (^  also  the  taking  of  tame  deer,  with  a 
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mt,  is  felony,  the  same  law  the  taking  of 
s,  marked,  and  peacocks,  and  here  inquirable,' 
25,  C.  18  H.  8.  2).  Vide  also  as  to  swans, 
acocks,  marked,  Shepp.  41.  Pow.  73. 

Jac.  c.  9,  and  4  Jeic.  c.  5.  presentment  is  to 
et  of  persons  who  shall  continue  drinking  or 
11  suffer  persons  to  continue  drinking  or  tipling 
&CC.     See  also  7  Jac.  c.  10.     1  Car.  1.  c.  4. 

And  see  Alehouse-keeper,  ant9.] 
>ee  Officers. 

Toll). — Kitcb.  SS  (also  if  millers  take  exces- 
jiquirable).  Jenk.  P.  C.  25  (if  any  millers 
e  toll,  they  are  to  be  inquired  of).  And  see 
Per  Rhodes,  Seij.  4  Leo.  12  ('  excessive  toll 
n  leet '). 

■Treason. — Kitch.  16  (high-treason  inquirable 
ay).  lb.  43  (it  is  said  that  treason,  as  forging 
inquirable,  cites  9  H.  6,  44).  Br.  Leet.  2 
Jenk.  P.  C,  8  (the  jury  is  to  inquire  of  all 
I.  And  see  Pow.  46,  48-9.  Greenw.  286. 
,  (*  the  things  which  are  here  only  to  be  in- 
1  not  to  be  punished,  are  all  felonies,  which 
^e  common  law,  though  now  they  be  made 
such  as  are  enemies  to  the  King ;  fiilsify  or 
ig's  coin  or  seal').  lb.  39  (you  are  to  inquire 
;  which  are  or  were  felonies  by  the  common 
ibout  the  death  of  a  man ;  and  in  this  con- 
1  are  to  inquire  of  those  offences,  that  being 
iclude  felony,  or  be  only  felony,  and  those 
jeing  felonies  by  the  common  law  are  now  by 
made  treason ; — so  you  were  to  have  in- 
presented  all  that  did  imagine  or  endeavour 
ray  the  life  of  the  King,  &c. ;  so  you  are  to 
that  levy  war  against  the  kingdom  or  adhere 
enemies ;  counterfeit  any  of  the  great  seals  or 
le  justices  of  the  one  or  other  bench,  in  doing 
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their  offices,  and  such  like  offences.)  Scroggs  84  (courts 
leet  inquire  of  all  offences  under  high-treason  committed 
against  the  state  and  dignity  of  the  King). 
Petit-Treason. — Br.  Ley  gager^  99  (of  petit-treason,  but  not 
of  high-treason,  cites  10  H.  6.  7).  Kitch.  16,  43  (petty 
treason  is  inquirable,  but  as  felony  at  the  common  law), 
cites  12  Ass.  30,  19  H.  6.  47.  6  H.  7.  4.  lb.  (petty  trea- 
son, and  ancient  felonies,  that  is  to  say,  felonies  at  the 
common  law,  but  not  the  death  of  a  man).  Jenk.  P.  C.  9 
(petty  treasons  are,  if  any  man  kill  his  master  or  mistress, 
or  a  woman  her  husband ;  this  is  to  be  inquired  of  here  as 
felony).  And  see  Pow.  46,  52.  Kitch.  50,  citing  Stamf.  2. 
Treasure-Trave. — Stat.  18  Ed.  2  (of  treasure  found).  And 
see  Stat.  Wall.  Britt.  c.  29.  Flet.  2.  c.  52.  Mirr.  c.  1.  s.  17. 
Kitch.  22.     Greenw.  299.     Sed  vid.  Br.  Leet  48.     Ante, 

p.  787. 

TumbreL — See  Pillory^  ante. 

Vdgabondsy  (TVanderers). — See  Noctivagancyf  ante. 

Victuals^  (unwholesome  Victuals). — Scroggs  21  (you  are  to 
inquire  of  all  bakers,  butchers,  poulterers,  and  others,  that 
they  vend  good  and  wholesome  meat  and  drink,  fit  for 
man's  body ;  if  any  offend  herein,  you  are  to  present  and 
punish  the  offenders).  lb.  10.  See  also  Br.  Leet  1.  4  Inst 
263.  Kitch.  21.  Shepp.  45,  54.  Pow.  114,  115.  Greenw. 
294-5.  Vaughton  v.  Atwood  (or  Vavghan  v.  Tf^ooi)^  1 
K  Mod.  202,  2  Mod.  56.  3  Bam.  &  Adolp.  48.  Ante,  p.  874. 

Villeins. — See  Fiyitivesy  ante. 

Usurers. — Pow.  101  (uswers  are  offenders  against  the  com- 
mon law).  And  see  Sfat.  Wall.  Britt.  c.  29.  Flet.  2.  c-  52. 
\  Mirr.  c.  1.  s.  17.  Shepp.  17. 

TVaif^  (bona  fvjgitivorum). — Br.  Leet  5  (the  lord  of  the  leet 
hath  power  to  try  waif  by  inquest,  but  the  lord  of  the 
hundred  not,  for  he  cannot  try  by  jury,  having  no  power 
to  compel  them  to  be  sworn,  cites  44  E.  3.  19).  Kitch.  43 
(cites  S.  C.)  Vide  also,  ib.  23.  Jenk.  P.  C.  27.  Shepp. 
12.     Ante,  pp.  781-2. 
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TVeights,  (false  weights^  scales,  and  measures). — See  Measures, 
ante. 

Wreck. — Kiteh.  24  (by  the  stat.  of  15  R.  2.  c.  3.  wreck  of 
the  sea  may  be  tried  and  determined  by  the  law  of  the 
land ;  for  that  and  for  the  profit  of  the  King  and  the  lord, 
it  is  inquirable  in  the  leet).     Ante,  p.  783  et  seq. 
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APPENDIX 

iE    COPYHOLDER  (o). 


hserved  in  holding  a  Customary  Court  Baro 


CALLING  THE  COURT. 

d  period  of  the  year  for  holding  a  general  coi 
ae  his  precept  to  the  bailiff  of  the  manor, 
on  which  the  hailiff  should  affix  a  written 
and  hour,  appointed  for  the  court,  to  the  i 
,  01  cause  the  notice  to  be  read  in  the  chu 
ifer  course  is  to  give  fifteen  days'  notice,  bu 
ich  shorter  period  would  be  deemed  sufficien 
J  a  secure  foundation  for  any  proceeding 
lei  for  a  forfeiture,  by  reason  of  his  neglect 
t,  it  would  be  advisable  to  serve  a  summoni 

se  is  joined  upon  a  plaint  in  the  nature  of  a 
^ient  not  to  trust  to  a  general  notice,  but  t 
le  personally,  in  order  to  secure  the  attends 
istomary  tenants,  as  it  is  generally  considen 
ry  court,  shall  be  tried  by  twelve  persons,  s 


(/)  Kitch.  222-3,  cites  Fort 
54  &  57 1  and  says,  "  The  stat 
"  2.  c.  13,  is  that  the  sheriff  a 
"  quire  hf  twelve,  and  not  by  I 
"  the  EBjne  law  shall  be  in  leel 
"  foi  that  this  statute  doth  not 
"  to  court  baroD,  piesentment  of 
"  there  by  less  than  twelve  may 
"  one  may  hold  court  baron  thau| 
"  be  but  two  suiiors,  and  thea  tl 


■> 

of  Ptecepis, 

&c." 

6. 

.  43],  528. 

lature  of  writs  of 

)f  dower  or 

ftee- 

1,   from   the 

31st 

ft.  4.  c.  27. 

See 

Terence  to  It,  ant«, 

t.3.p.7M.n.(a). 

m 
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The  Court  Day. 

Manor  Rolls,  J  On  the  day  appointed  for  the  court,  the  steward  is 
Minute  Book,  ^io  be  prepared  with  the  rolls  of  the  manor  for  such 
references  as  may  be  necessary  to  his  guidance  as  the  judge  of  the 
court,  upon  any  applications  for  admittance,  or  for  licences,  &c.,  and 
for  the  inspection  of  the  tenants  of  the  manor,  on  payment  of  the  ac- 


'*  inquire  by  two  of  articles  for -the  lord; 
•*  but  hard  it  is  when  every  one  is  in- 
**  heritable  to  the  laws  of  the  realm, 
"  and  the  trial  of  the  law  is  by  twelve, 
**  of  issue  joined  between  party  and 
•*  party,  that  by  your  not  power,  that  is 
"  to  say,  that  there  should  not  be  twelve 
**  tenants  of  every  jury,  to  take  from  me 
"  my  tryal,  which  the  law  gives  to  me ; 
•*  and  if  you  will  try  issue  by  less  than 
••  twelve,   you  may  impannel  three  or 
**  four  of  the  friends  to  the  parties,  and 
"  to  have  no    number    certain   under 
••  twelve,  but  to  have  such  a  number 
'*  as  the  steward  pleaseth,  and  to  be  at 
"  his  choice,  how  many  shall  be  sworn 
•*  of  a  jury,  and  how  many  shall  be  im- 
•*  pannelled,  is  inconvenient  where  there 
*'  are  more  within  the  manor  to  be  im- 
'*  pannelled ;  and  so  it  seems  if  there  be 
•*  not  twelve  to  try  the  issue,  they  fail 
**  of  power  to  minister  law  and  to  do 
"justice;  and  copyholder  may  sue  by 
**  bill  in  chancery,  where  there  are  not 
**  twelve  homagers  within  the  manor,  or 
'*  in  action  of  trespass  at  the  common 
*•  law,  and  the  party  ought  to  be  ad- 
*'  mitted  in  the  lord's  court,  to  the  intent 
**  to  bring  trespass  at  the  common  law, 
**  and  there  law  is  more  truly  administer- 
"  ed  than  in  court  barons ;  and  also  if 
**  any  sue  in  court  barons  for  copyhold, 
"  he  shall  make  liis  protestation  to  sue 
**  in  nature  of  his  writ  at  common  law, 
*'  and  the  process  and  proceedings  shall 
**  be  according  to  the  course  of  the 
**  common  law,  and  they  shall  join  issue 
•*  according  to  the  course  of  the  common 


(« 


(< 


'*  law,  and  there  (venire  faciat\  is,  that 
**  they  shall  cause  to  come  twelve  free 
**  and  lawful  men  according  to  the  course 
**  of  the  common  law,  and  for  that  it 
"  seems  that  tryal  of  issues  there  be- 
"  tween  parties  shall  be  by  twelve  and 
**  not  by  less." 

Vide  also  Kitch.  223,  where  he  adds 

**  Enquest  shall  be  by  custom  of  the 

realm  between  party  and  party,  in  a 

court  of  record,    by  twelve  at  the 

**  common  law,"  cites  Dr.  &  Stud.  f.  14. 

Again  in  the  same  page  he  says,  "Verdict 

"of  11   shall  not  be  taken,"  cites  41 

Ass.  11.  41  £.  3.  f.  31,  &  29  Ed.  3.  f. 

33.      And    again    in    the    same  page, 

"  Every  inquisition  taken  in  the  sheriff's 

"  turn  shall  be  by  twelve,  and  the  same 

"  law  is  said  there  in  a  leet  by  the 

"  equity  of  the  statute  of  6  H.  4.  fol.  3. 

"  Notwitlistanding,   seek  if  less    than 

"  twelve  may  try  issue  between  parties 

"  in  the  court  of  a  lord  of  copyhold,  or 

**  not,  where  there  are  not  twelve  within 

**  the  manor ;  for  it  is   held  by  some, 

"  that  it  shall  be  tried  by  less,  and  I  have 

**  seen  a  trial  between  tliree  or  four. 

"  But  I  intend  it  is  hard,  and  especially 

"  where   there  are  twelve    and   more 

"  copyholders   within  the   manor,  and 

'*  also  it  appears  in  the  register,  that  an 

*•  action  was  removed  out  of  the  court 

"  baron,  because  there  were  but  four 

"  suitors,  and  so  I  conclude,   istue  for 

**  copyholders  shall  not  be  tried  by  less 

"  than  twelve,  6  H.  4.  f.  1."   lb.  p.  224. 

Vide  also  Co.  Lit.  155.  b.  n.  3. 
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and  he  is  also  to  be  prepared  with  a  minute 

proceedings  of  the  day,  the  style  of  the  court  1 

it. 

niment.    Should  it  be  the  6ret  court  boldes  b 

particular  manor,  it  is  usual  and  prop<^  for 

ening  of  the  court,  to  read  his  appointment  ti 

e  tenants  assembled. 

Iff.    The  b^ff  IB  then  to  open  the  court  1 

on ;  thus — "  0  YES ;  All  maimer  of  persons 

rvice  to  the  customary  court  baron  of , 

[>lden  for  the  manor  of ,  or  that  have 

>pear  at  this  court,  draw  near  and  give  your  at 
nt  answering  to  hie  name  as  he  shall  be  called, 
suit  roll  should  then  be  called  over,  marking  a^ 
A  as  appear  [op.],  and  against  such  as  are 

iomage.  This  being  done  the  homage  are  t 
eir  names  written  in  the  minute  book,  ma 
ley  are  sworn, "  SW.",  and  when  sworn,  the  st( 
eir  chaise. 

'.arge.  Unless  any  new  tenant  should  be  oi 
ge  is  usually  confined  to  a  brief  detail  of  the  bui 
IS  &r  as  the  proposed  acts  of  transmisBion  of  • 
the  manor,  have  come  to  the  steward's  knowl 
ing  the  homage  of  their  duly,  to  present  the 

ces  will  be  gready  Co.    105,  that  the  lord  shall  i 

ig  a  very  correct  allowed  five  jeais  aAer  the  death 

pyhold  assurances,  copyholder,  even  if  he  be  a  cop; 

ences,  &c.,  undn  for  life,  but  roust  make  his  claim 

of  the  names  of  the  five  yean  after  the  fine  ia  levii 

anoT.  must  not,  however,  be  au^osed, 

.431.     It  behoves  is   in    the    power    of   the    copj 

nor'to  call  over  the  eovirunuly  to  effect  a  bar  to  the  I 

ders  at  each  general  a  feoSment  and  fine ;  the  contri 

the  tenants  maj  be  dccidedin  JVmior'icase,  3  Co.  77 

to  watch  over  hia  165,  where  the  copyholder  contii 

eat  any  attempt  to  possession,  and  paid  his  rent  j  a 

old    into    freehold  recognized  in  the  above  case  ol 

seen  that  copyhdd*  garet  Pcdger.     See  also  Co.  L 

ite  of  non-claim,  4  b.  N.  1.  Ante,  pt.  1,  p.  517,  et  si 

ine  is  levied  by  a  (c)  See  the  Oath  post.   "  Fc 

p.  100.  J  and  it  was  Precepts,  &c."  [B.] 
rl   Podger't  case,  9 
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of  aoy  tenants  since  the  last  court,  in  order  tha 
bis  advantages  of  beriot,  &c. ;  and  that  the  estai 
copyholders  may  be  put  upon  proclamation ;  and 
ment  any  surrenders  taken  out  of  court  by  the  t 
or  reeve,  (when  that  is  allowed  by  the  usage  o 
likewise  any  acts  by  which  the  copyhold  tenen 
forfeited  to  the  lord,  as  by  executing  a  feoffment 
for  a  term  of  years  without  license,  committing  Wi 

Full  charge.  But  when  there  are  any  new 
proper  to  give  the  charge  more  at  length,  calling  i 
homage,  to  the  following  detail  of  their  duty, 
ditional  observations  in  conclusion,  as  the  partict: 
day  may  seem  to  require  on  the  part  of  the  stew8 
the  court,)  viz. 

First.  Heminding  the  homage,  that  it  is  their 
the  death  of  any  of  the  tenants,  since  the  last 
whether  they  left  any  heir  inheritable  by  the  cu 
renders  taken  out  of  court  by  themselves  or  o1 
manor,  or  the  bailiff  or  reeve,  when  such  a  cuslon 

Secondly.  Impressing  upon  them  the  particuU 
informing  themselves  of  any  alienation  of  copyh 
the  manor,  by  ft  common  law  assurance,  and  ef 
feoffinent  either  with  or  without  a  fine,  and  whel 
or  mortgage,  or  otherwise,  which  alienation  by  fe 
forfeiture  to  the  lord  of  the  estate  so  conveyed, 
more  particularly  to  be  presented  in  court  for  his 

Thirdly.  The  necessity  also  of  their  inquirin 
copyhold  property,  (or  of  any  mortgage  by  den 
lease,)  beyond  the  term  of  a  year,  or  any  greater  te 
custom  of  the  manor,  without  the  license  of  th 
and  which  would  also  be  a  forfeiture,  and  present! 

Fourthly.  Whether  any  of  the  copyhold  tenants '. 
of  treason,  or  felony  ((f),  or  been  outlawed  for  ai 
or  have  committed  voluntary  waste  by  pulling  doi 

(o)  Ante,  pt  1.  pp.  153^.  of  B.  R.  in  the 

(6)  AiOe,  pt.  I.  p.  M6.  Gmib  v.  Earl  ( 

(c)  Ante,  pt.  1.  p.  516,  &c.  ^t  the  pulling  i 

(d)  Ante,  pt.  I.  p.  522.  outbuildiiig,  may 

(e)  AnU.  pt  I .  p.  52«.  the  juiy  should  fi 
(/)  Vide  extract,  at  the  end  of  the  occasioned  therel 

Appendix,  of  the  judgment  of  the  court      waste  would  not 
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catting  down  trees,  digging  for  mines  or  the  like :  or  permissive 
waste,  by  neglecting  to  repair  buildings,  or  injury  to  lands  in  not 
attending  to  the  ordinary  rules  of  cultivation  (a),  or  have  inclosed 
where  no  inclosure  has  been  before,  or  removed  or  abated  an  ancient 
mclosure,  or  land  mark  {b). 

Fifthly,  Whether  any  purchase  has  been  made  within  the  manor^ 
bjan  alien  or  other  persons  incapacitated  from  purchasing  or  holding 
copyhold  tenements  (c). 

Sixthly.  Whether  any  encroachments  have  been  made  on  the 
waste  of  the  lord,  in  order  to  their  immediate  removal,  as  a  possession 
for  twenty  years  would  be  deemed  adverse  as  to  the  lord  (d). 

And  lasthfy  charging  the  homage  of  their  duty,  to  inquire  of  all 
other  things  concerning  the  lord's  interest,  or  which  in  their  consci-* 
ences  ought  to  be  inquired  of  as  between  the  lord  and  tenant,  or  as 
between  tenant  and  tenant,  and  to  make  due  presentment  thereof  ac- 
cordingly. 


Presentments.  The  homage  are  generally  prepared  with  their 
presentments,  but  if  not,  they  are  to  retire  and  consider  of 
them. 

The  next  step  is  for  the  steward  to  enter  in  his  minute  book,  the 
sereral  presentments  of  deaths,  surrenders  out  of  court,  acts  of 
forfeiture,  &c.  and  also  a  minute  of  any  surrenders,  warrants  to  enter 
satis&ction  on  conditional  surrenders  by  way  of  mortgage,  licenses 
to  demise,  &c.  taken  or  granted  since  the  last  court,  by  the  lord,  or 
by  the  steward,  or  any  person  acting  imder  his  deputation. 

The  several  surrenders  and  warrants  out  of  court  should  then  be 

indorsed  thus :  ^^  Presented  and  inroUed  at  a  court  held  for  the  manor 

I 

"  of this day  of ,**  to  which  the  foreman  and 

another  homager  are  to  subscribe  their  names. 

Proclamations.  When  any  tenant's  death  is  presented,  the  bailiff 
should  notify  it  at  the  door  of  the  court  by  proclamation,  thus: 

'^  If  any  one  can  make  any  title  or  claim  to  the  copyhold  tenements 
^  holden  of  this  manor,  whereof  A.  B.  lately  died  seised,  let  him 
^  appear,  and  he  shall  be  admitted,  and  in  defiiult,  the  same  will  be 
**  taken  into  the  hands  of  the  lord,  for  want  of  a  tenant:  this  is  the 
"  [Ist]  proclamation." 

(a)  Anie,  pt.  1.  p.  526-7.  (d)  Ante,  pt.  1.  pp.  512,  518,  526, 

(6)  Ante,  pt.  1.  p.  529.  560.  Fisher  180. 

(c)  Ante,  pt.  1.  p.  133,  541,  et  seq. 


I" 
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And  if  no  claim  should  be  establiehed  at  the  same  court,  a  like 
proclamation  is  to  be  made  at  the  succeeding  general  court,  and  to 
be  repeated  at  the  third  general  court,  should  no  claim  be  established 
at  the  second. 

So  when  there  is  a  custom  to  compel  a  surrenderee  to  be  admitted, 
if  any  surrender  made  out  of  court  is  presented,  or  if  any  surrender 
be  made  in  court,  the  bailiff  is  to  notify  such  surrender,  thus : 

^^  A.  B.  [the  surrenderee]  come  into  court  and  be  admitted  to  the 
^^  copyhold  tenements  holden  of  this  manor,  and  surrendered  to  your 
'^  use  by  C.  2>.,  or  the  same  will  be  seised  into  the  lord*s  hands." 

Surrendjers  in  court.  If  any  tenant  should  desire  to  make  a  sur- 
render in  cotirt,  of  all,  or  part  of  his  copyhold  lands,  the  steward  by 
ll  referonce  to  the  court  rolls,  is  to  satisfy  himself  that  the  person  is 

seised  for  the  estate  he  proposes  to  transmit  to  another,  and,  since 
the  act  of  48  G.  3.  c.  149,  is  to  make  the  copyholder  sign  a  decla- 
ration of  the  proposed  surrender  being  made  on  a  sale,  or  mortgage, 
or  otherwise,  and,  if  on  a  sale  or  mortgage,  of  the  amount  of  the  con- 
sideration money  to  be  paid,  in  order  that  the  sum  may  appear  on 
the  &ce  of  the  court  rolls,  and  of  the  copy  thereof,  to  be  delivered  to 
the  purchaser,  or  mortgagee,  and  by  which  the  amount  of  the  stamp 
duty  is  to  be  regulated. 

And  then,  (the  copyholder  holding  one  end  of  the  rod,  eft  other 
symbol,  and  the  steward  holding  the  other  end,)  the  steward  is  to  say, 
^^  You  surrender  into  the  haiids  of  the  lord  of  this  manor,  by  my 
^^  hands  and  acceptance  by  the  rod.  All,  ftc,  with  their  appurtenances, 
^^  and  all  your  estate  and  interest  therein;  to  the  use  of  C.  J9.  and 
"  his  heirs  for  ever^  according  to  the  custc^n  of  this  manor." 

Should  the  surrender  be  for  life  only,  or  other  particular  estate,  the 
i  words  in  italics  are  to  be  omitted,  and  others  substituted  to  meet  the 

X  particular  case. 

If  the  surrender  be  conditional  by  way  of  mortgage,  the  steward 
will  add,  ^^  But  on  the  express  condition,  that  this  surrender  is  to  be 

"  void,  on  payment  to  the  said  C.  D.  of  £ and  lawful  interest 

"  for  the  same,  on  the day  of next,  [or  as  the  case  may 

"  be]."  And  the  copyholder  is  to  answer  affirmatively,  reUnquishing 
the  rod  or  other  symbol  into  the  steward's  hand. 

Examination  of  feme  covert.  When  the  surrender  is  of  the 
copyhold  of  the  wife,  or  when  the  alienation  of  the  husband  does  not 
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defeat  the  wife's  customary  dower  (a),  she  is  to  join  in  the  surrender, 
and  is  previously  to  be  questioned  by  the  steward,  apart  from  her 
husband,  as  to  her  voluntary  consent  to  the  proposed  act,  the  same  as 
on  levying  a  fine  of  freehold  lands  prior  to  the  act  of  3rd  and  4th  fV. 
4.  c  74.  (4). 

Arrears  of  rent.  It  would  seem  that  a  copyholder  is  not  charge- 
able with  any  arrears  of  rent  due  before  his  admission,  so  that  pre- 
rious  to  the  admittance  of  any  new  tenant,  the  steward  should  ascer- 
tain that  no  rent  remains  due  (c). 


Admittances.  If  any  persons  attend  to  be  admitted,  the  steward 
is  to  investigate  their  claims,  with  reference  to  the  title,  as  it  already 
appears  upon  the  court  roUs,  or  may  be  deduced  by  will,  or  intestacy, 
or  otherwise,  and  to  make  a  short  minute  of  the  circumstances,  to 
enable  him  afterwards  to  draw  out  the  admission  in  due  form,  and 
when  the  will  or  other  document  is  very  long,  and  it  cannot  be  left 
with  him,  he  will  require  to  have  a  copy  or  full  extract  from  it. 

Being  satisfied  of  the  claimant's  right  to  admittance,  the  steward 
(he  having  hold  of  one  end  of  the  rod  or  other  symbol,  and  the  claim- 
ant holding  the  other)  is  to  say :  ^^  The  lord  of  this  manor,  by  me  his 
"  steward,  doth  admit  you  tenant  to  the  copyhold  tenements  holden  of 
"  this  manor,  of  which  A.  B.  lately  died  seised,  [or  which  have  been 
"  surrendered  to  your  use,  at  this  court,  by  A.  i?.]  [or  which  were  sur- 

**  Tendered  by  A.  B.,  to  your  use,  on  the day  of .]     And  this 

*'  is  to  hold  to  you  and  yoiur  heirs,  [or  as  the  case  may  be]  at  the  will 
^  of  the  lord,  by  the  accustomed  fine,  heriot,  rents,  and  services ;  in 
**  token  whereof  I  deliver  to  you  this  rod,  [or  other  symbol,]"  and 
which  the  steward  relinquishes  into  the  hand  of  the  new  tenant. 


(a)  Ante,  pt.  1.  p.  90.  et  seq.  p.  163. 

(6)  Ante,  pt.  1.  p.  159.  et  seq.  Post 
p.  (12), 

The  77th  sect,  of  the  above  men- 
tioned act,  authorising  married  women 
to  convey  by  deed,  expressly  excepts  the 
case  of  a  copyhold,  where  the  wife,  or 
she  and  her  husband  in  her  right,  may 
be  seised  for  an  estate  at  law,  and  which, 
piior  to  the  act  could  have  been  passed 
by  a  surrender. 

By  the  90th  sect,  a  surrender  either 
in  or  out  of  court  by  a  husband  and 

VOL.  II. 


wife,  of  copyhold  lands  in  which  she 
alone,  or  she  and  her  husband  in  her 
right  may  have  an  equitable  estate,  the 
wife  being  separately  examined  as  if  the 
estate  were  an  estate  at  law,  will  bind 
the  wife  and  all  persons  claiming  under 
her;  and  all  surrenders  made  prior  to 
tlieact,  of  lands  simOarly  circumstanced, 
the  wife  having  been  separately  ex- 
amined by  the  person  taking  the  surren- 
der, are  thereby  declared  to  be  valid, 
(c)  Ante,  pt.  1.  p.  434-5. 
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The  preceding  observations,  altliongh  appli 
of  inheritance,  will  render  it  unnecessary  to  1 
rules  for  the  steward's  guidance,  when  the 
lives.  The  only  material  variation  in  thoee  i 
holder  for  lives,  when  desirous  of  adding  or 
renders  absolutely  to  the  lord,  for  the  existin 
tent  that  he  will  re-grant  for  the  old  and  ne^ 
signifies  that  the  lord  by  his  hands  grants  seis: 

And  when  the  reversionary  cestui  que  vies  I 
there  is  no  special  custom  authorising  the 
whole  estate  (a),  they  must  join  in  the  surren<] 

Fine.  When  the  fine  is  certain,  or  the  lord 
on  the  amount,  it  is  then  to  be  piud  with  the 
the  court  fees,  (being  usually  a  small  paymen 
surrender  and  admittance ;)  but  if  the  fine  be 
ment  has  been  made,  the  steward  is  to  assesE 
and  place  for  the  payment  (i). 

FetUty.  It  was  at  this  stage  of  the  court  bi 
fealty,  now  usually,  if  not  invariably,  comma 
and  entered  as  respited,  was  administered  (c). 

Surrender  to  will.  When  admittance  has 
holder  should  be  advised,  notwithstanding  the 
55  G.  3.  c.  192,  to  surrender  his  esUte  to  (J 
which  is  to  be  made  in  the  manner  already  ex 
surrender  being  thus  stated  by  the  steward,  v 
"  person  or  persons,  for  such  estate  or  estatee 
"  as  he  (the  copyholder)  by  his  last  will  an 
"  already  made,  or  afterwards  to  be  made. 
"  directed,  or  appointed,  or  shall  give,  devis 
"  same." 


Precept  to  seise.  If  three  proclamations  ha 
copyhold  tenement,  or  if  the  party  intitled 
served  personally  with  notice  to  appear  at  th 
other  person  so  intitled  should  not  attend  an 


(a)  Ante,  pt.  1.  pp.  33,  152. 
(i)  AaU,  pt,  1.  p.  418.  &c. 


(c)  A«ic. 
(rf)  Ante. 
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the  steward  is  to  issue  a  precept  to  seise  the  same  {a)  in  the  fonn  [C] 
(post "  FonDs  of  Precepts,  ic.**) 


Customary  Recoveries  {b). 


WhcD  a  copyholder,  tenant  in-tail,  attends  in  court  for  the  puipose 
of  suffering  a  recovery,  in  order  to  acquire  an  absolute  customary  fee, 
the  steward  should  first  ascertain  whether  he  has  been  admitted,  and 
if  not,  he  will  admit  him  according  to  the  form  of  .the  gift,  that  is,  to 
bold  to  him  and  the  heirs  general  or  special  of  his  body,  as  the  case 
may  be,  to  be  holden,  &c.,  and  this  on  payment  of  the  customary  fine. 

The  tenant  in  tail  is  then  to  surrender  to  the  use  of  a  tenant  to  the 
plaint,  m  fee,  who  must  be  admitted. 

The  steward  thereupon  makes  a  minute  of  the  following  acts  and 
proceedings,  which  are  to  be  so  entered  upon  an  interrogatory  address 
by  the  steward,  to  the  demandant,  tenant,  &c.,  [as  for  instance,  you 
C.  complain  against  B.  &c.,  and  make  protestation,  &c.  and  you  B, 
appear  and  answer  to  C.  &c«]  viz. 

Noticing  that  C  (the  demandant)  enters  a  plaint  against  B. 
(the  tenant)  of  a  plea  of  land  of  the  aforesaid  tenements,  by  the  de- 
scription of,  &c.  and  makes  protestation  to  prosecute  his  plaint  in 
nature  of  a  writ  of  entry,  sur  disseizin  in  the  post  at  common  law, 
and  finds  pledges  to  prosecute,  viz.  ^  John  Doe  and  Richard  Roe^ 

That  B.  prays  to  answer  without  farther  process,  which  is 
granted. 

That  thereupon  C.  in  person  demands  the  tenements  of  B. 
as  his  right,  &c.  and  of  which  he  was  seised  in  fee,  &c.  in  time  of 
peace,  &c.  by  taking  the  profits  or  esplees,  &c.  and  into  which  B. 
hath  not  entry,  but  after  the  disseisin  of  Hugh  Hunt  within  30  years 
last  past  (c). 

That£.  in  person  defends  his  right,  and  vouches  to  warrant  A.  (the 
toiant  in  taO)  who  enters  into  the  warranty. 

That  thereupon  C  demands  the  tenements  of  ^.,  and  saith  that 
he  was  seised,  &c.  and  into  which,  &c. 


{a)  Ante,  pt.  1.  p.  351-2;  but  it 
would  seem  that  a  written  precept  to 
seise  is  not  absolutely  necessary.  Ante, 
pt.  1.  p.  355. 

(&)  I  think  it  proper  to  re-insert  these 
iastiuctions  in  the  present  edition,  al- 


though by  the  act  of  3d  and  4th  W.  4. 
c  74.  customary  recoveries  are  abo- 
lished fiom  the  31st  December*  1833. 

Vide  instructions  in  reference  to  the  pro- 
visions of  the  above  statute,  post  p.  (1 1.) 

(c)  AfUti  pt.  I*  p.  584. 
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That  A.  defends  his  right,  and  touches  to  warrant  D.  (the  common 
vouchee)  who  enters  into  the  warranty. 

That  C,  then  demands  the  tenements  of  D.y  and  saith  that  he  was 
seised,  &c.  and  into  which,  &c. 

That  D.  defends  his  right,  and  denies  that  Hugh  Hunt  did  so  dis- 
seise C,  and  puts  himself  on  the  homage. 

That  C.  craves  leave  to  imparle  to  a  certain  hour,  which  is  granted, 
and  the  same  hour  given  to  2>.  (a). 

That  at  the  said  hour  C.  attends,  but  D.  though  called  [which 
is  done  by  the  baiUJTs  standing  at  the  door  of  the  court,  and  requiring 
tliat  D,  anil  come  into  cotirt,  and  answer  to  C.  on  his  plea  of  land, 
according  to  his  defence,  and  is  a  form  only,  as  D.  purposely  aisents 
himself  during  the  rest  of  the  preceedings]  cometh  not,  and  that  upon 
his  contempt  and  default,  the  court  adjudge  that  C.  do  recover  his 
seisin  against  B.,  and  that  B.  have  of  the  customary  lands  of  A. 
within  the  manor,  &c.  (b)  to  the  value,  &c.  and  that  A.  have  of  the 
like  customary  lands  of  2>.  to  the  value,  &c.  and  the  said  D.  in 

« 

mercy,  &c. 

That  C.  prays  the  lord's  precept  to  the  bailiff,  {W.  Y.)  to  de- 
liver him  seisin,  which  is  granted  returnable  forthwith.  [And  here 
the  precept  in  the  form  [D.]  {c)  is  signed  by  the  steward  and  given 
to  the  bailiff,  who  retires  with  C,  to  sign  the  return  indorsed  upon  it] 

That  W.  Y.  and  C.  again  attend,  the  former  certifying  that  he  had 
executed  the  precept  and  caused  seisin  to  be  deUvered  to  the  latter. 

That  C,  prays  admission,  [and  here  C  is  to  be  admitted  accord- 
ingly, to  hold  in  fee.] 

Jjastly.  C.  the  demandant  and  A.  the  tenant  are  to  surrender,  and 
also  release  {d),  the  premises  and  all  their  estate,  &c.  to  the  use  of  A, 
in  fee,  [or  as  he  may  desire,]  and  the  steward  will  then  admit  A.  ac- 
cordingly {e). 


(a)  Unless,  other  business  requires  at- 
tention, this  is  mere  form,  os  the  next 
minute  may  be  fixed. 

(b)  Ante,  pt.  1.  p.  81. 

(c)  Post.  "  Forms  of  Precepte,  &c." 
(^0  See  Scroggs,  310,  484,  492  [4th 

edit.]  Cro.  Eliz.  391.  Pigott  on  Becove- 
fiet,  p.  103.  A  MS.  note  in  my  copy 
of  Pigott,  citing  Greenwood^s  Jurud.  of 
Courts,  455,  and  Scroggs,  288,  suggests 


the  expediency  of  taking  a  surrender 
and  release,  as  no  warranty  can  be  an- 
nexed to  the  estate  of  a  copyholder.  And 
although  it  is  certainly  better  to  conform 
to  this  practice,  yet  I  cannot  think  that 
it  is  essential.  Ante  pt.  1.  pp.  59,  60. 
(e)  When  the  recovery  is  suffered  by 
attorney,  which  may  be  done  even  by  a 
feme  covert,  by  virtue  of  the  act  of  47 
G.  3.  s.  2.  c  8.,  [but  see  n.  (b),  ante, 
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Surrender  to  bar  an  estate-tail  under  Srd  ^  4th  W.  4.  c.  74. 
By  the  operation  of  this  statute  a  different  course  is  prescribed  to  the 
steward  when  a  copyholder,  subsequently  to  the  31st  of  December, 
1883,  attends  in  court  for  the  purpose  of  barring  an  estate-tail,  and  of 
acquiriDg  an  absolute  or  base  customary  fee. 

If  the  party  should  not  have  been  already  admitted,  either  sepa- 
rately, or  by  the  previous  admission  of  the  particular  tenant,  under  the 
rule  of  law,  that  an  admission  of  a  tenant  for  years  or  for  life  is  the 
admission  of  aU  in  remainder,  he  is,  of  course,  first  to  be  admitted 
tenant  of  the  estate  in  tail,  and  then,  under  the  15th,  40th,  and  50th 
sections  of  the  above  mentioned  act  (a),  he  must  surrender  to  the  use 
of  himself  in  fee,  or  to  any  such  particular  uses  as  he  may  desire  (5). 

Should  the  party  be  tenant  in  tail  in  remainder,  he  is  to  be  informed 
by  the  steward  that  a  surrender  by  him  alone,  would  only  create  a 
base  fee,  though  under  the  19th  section  of  the  above  act  he  might  af- 
tenrards,  with  the  concurrence  of  the  particular  tenant,  intitled  for 
a  term  of  years  determinable  on  a  life  or  lives,  or  any  greater  estate,  as 
protector  of  the  settlement  under  the  34th  section  of  the  act  (c),  or 


P*  (9),]  the  steward  must  notice  that 
the  tenant  in  tail  appears  and  answers, 
▼ouches,  8ec.  by  such  a  person  his  at- 
torney, duly  constituted  by  a  certain 
power,  &c. ;  and  which  letter  of  attorney 
u  to  be  inroUed  at  the  end  of  the  pro- 
ceedii^  of  the  day. 

(a)  The  16th  section  enacts  that  the 
power  of  disposition  shall  not  be  exer- 
cised by  women  tenants  in  tail  ex  prom- 
^one  viri  under  1 1  Hen.  7.  c.  20.  except 
with  the  assent  required  by  that  act. 
And  the  18th  section  has  provided,  that 
the  power  shall  not  extend  to  cases 
where  the  reversion  is  in  the  Crown ; 
or  to  tenants  in  tail  afler  possibility  of 
issue  extinct.  And  the  20th  section 
prohibits  the  issue  of  tenants  in  tail 
from  barring  their  expectancies. 

(b)  By  the  50th  section  a  disposition 
by  a  tenant  in  tail,  whose  estate  shall  be 
an  estate  at  iaw,  must  be  by  surrender, 
but  a  disposition  by  a  tenant  in  tail, 
whose  estate  shall  be  merely  an  estate 


in  equity^  may  be  either  by  a  surrender, 
or  by  deed,  as  provided  for  by  the  53rd 
section,  and  by  which  equitable  tenants 
in  tail  of  copyhold  lands  are  authorised 
to  dispose  of  such  lands  by  deed,  and 
the  deed  is  not  required  to  be  inrolled 
otherwise  than  by  entry  on  the  court 
rolls  [see  sect.  54].  The  53rd  section 
also  requires  that  if  there  shall  be  a  pro- 
tector, he  shall  consent  to  such  disposi- 
tion by  a  distinct  deed,  to  be  entered  on 
the  court  rolls,  and  the  lord  or  steward 
to  indorse  or  sign  a  memorandum  thereon, 
testifying  the  entry  thereof  on  the  rolls. 
And  it  also  provides  that  every  disposi- 
tion by  deed  by  an  equitable  tenant  in 
tail  of  copyholds,  shall  be  void  against 
any  person  claiming  the  lands  for  valua- 
ble consideration  under  any  subsequent 
assurance,  duly  entered  on  the  court 
roll,  unless  such  deed  of  disposition  be 
entered  thereon  before  the  entry  of  such 
subsequent  assurance. 

(c)  The  consent  of  the  protector  to 
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!  after  the  determination  of  the  particular  est 
customary  fee  by  an  ordinary  surrender. 
the  tenant  in  tail  be  a  feme  covert  sbe  maj 
mary fee,  when  intitled  in  possession,  or  a  bat 
inder,  or,  in  the  latter  case,  an  absolute  rere 
r  of  the  settlement  concarring,  by  a  siurendei 
and,  the  wife  being  examined  by  the  stewan 
mt;  such  surrender  is  to  be  made  to  the  u& 
,  or  to  any  other  uses  that  may  be  derared  (a 

KWition  of  copjhold  lands  may  be      tiona,  no  womai 

to  the  person  lakii^  the  surrender,      nor  a  bare  tru 

deed-     IT  the  consent  be  given  in 

the  entry  of  the  surrender  on  the 

t  to  contain  a  statement  tluit  the 

It  had  been  given,   and  if  the  sur- 

'  be  made  out  of  court,  the  memo- 

m   of   surrender   must   contain   a 

lent  that   the  consent   had   been 

and  be  signed  by  the  protector. 
]    And  if  the  content  be  given  by 

such  deed,  executed  by  the  pro- 
,  must  be  produced  to  the  lord  or 
'd  at  the  time  when  the  surrender 
je  made,  and  the  lord  or  steward 
indorse  on  the  deed  an  acknow- 
lent  that  the  same  was  produced 
the 'time  limited,  and  to  cause 
leed  and  indorsement  to  be  entered 

court  rolls,  and  aAer  «itry  thereof, 
indorse  and  ugn  a  memorandum 
n,  testi5^ng  such  entry  on  the 
rolls,     [g.  51.] 

len  a  married  woman  is  the  pro- 
,  she  and  her  husband  are  as  one 
,  unless  the  prior  estate  was  set- 
]  her  Beparate  use,  and  then  she 
is  the  protector  of  the  settlement. 

■] 

>  45th  sect,  enacts,  that  a  married 
a  being  either  alone  or  jointly 
ler  husband  protector  of  a  settle- 

1  feme  sole,  give  her  consent  to 

iposition  of  a  tenant  in  tail. 

let  the  27th,  28th,  and  31st  see- 


the protector  < 
that  under  a  s 
the  act,  the  p 
trustee,  would, 
been  the  propi 

protector.  An 
person  to  be  t 
shall  be  more  t 
an  estate  tail, 
such  prior  ettai 
being  the  proi 
trustee  heir,  &< 
(a)  A  surrei 
be  the  proper  a 
the  above  mei 

tail,  thoi^  1  f 
bar  the  intail  b; 
the  court  rolls, 
the  deed  woulij 
ledged  under  tb 
N.B.  By  tl 
above  staL  the 

entries  of  deec 
manors,  and  fo] 
on,  and  for  ta 
protector,  whei 
for  taking  sum 
of  copyhold  la 
surrenders,  orti 
oa  the  Court  S 
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rse  Customary  Plaints  {a). 

oceedingB,  the  bailiff  sliould  n 
'ea.    If  ant/  person  will  enter 
and  he  thalt  be  heard." 
len  enter  any  plaints  in  the  on 

U  A.  the  eldest  eon  and  heir  of 
'  B.  B.,  has  been  kept  out  of 
C.  for  apwards  of  50  years,  ai 
a  customary  writ  of  ri^t 
dving  the  pl^nt  and  prayer  of 
a  minute  under  a  Bimilar  inter 
'eiy,  that  A.  claiming  to  be  the 
B.  B.  complains  against  C.  of 
kes  protestation  to  prosecute  1 
T/nt  of  right  patent  at  commo 
)  process,  &c.(c). 
was  accordingly  issued  to  the  t 
'er  to  the  plunt  at  the  next  g( 


lire  of  posses- 

Plaint  in  nature  of 

ight  ore  abo- 

d'ancestor,   and  pra 

:.   1834,  with 

2.]:— Plaint  in  natui 

iw  ftee  bench. 

mainder.  and  prayer 

e  as  toa plaint 

And  plaint  of  ciul 

,  Ante.  Pt.  1. 

prayer  of  process,  [ 

An  inportaiit  cat 

t  the  instance 

time  since  of  a  plain 

of  a  plaint  in 

of  right  in  the  manor 

nature  of  the 

demandant,  AageU  t 

irre  as  an  in- 

pleadings  were  very 

in   aU  other 

was  found  for  the  te 

re  of  real  ac- 

Mach    osefiil   u 

of  copyhold 

found  as  to  the  pto( 

in  nature  of  a  writ 

■i*  plaint  and 

writ  of  right  of  do 

end  of  Prece- 

the  common  Uw  wr 

Courf).     Vide 

Roper's  Law  of  Hu 

an  assize  of 

425,  et  seq.     And  t 

er  of  process, 

et  seq.    3  Chitty  ol 

S<c."[F.1.3^ 

AnU,  pt.  1.  p.  568. 
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that  the  same  day  is  given  to  A.:  which  prece 
awarded  in  the  form  [E.  1.]  (a). 

With  all  coDvenient.  speed  atter  this  court,  and 
before  the  return  of  the  precept  of  eummons,  the  c 
summoned  on  the  above  pl^nt,  for  which  purpost 
go  between  sun-rise  and  sun-Bet,  on  the  moat  consp 
estate,  accompanied  by  two  copyhold  tenants  at  t1 
them  cite  or  warn  the  defendant,  by  reading  the  su 
by  sticking  a  white  wand  on  the  land  demanded,  (; 
cept  and  summons  being  also  appended  to  the  wa 
the  return  of  such  precept  The  defendant  should 
summoned  personally,  by  delivering  to  him  a  cop 
and  showing  him  the  original  precept  (i);  and, 
practice  in  real  actions  (c),  proclamation  of  the  su 
made  by  the  bailiff  at  the  door  of  the  church  or 
land  in  question  is  situated  {d),  immediately  after 
some  Sunday,  14  days  at  the  least  before  the  return 
writ  of  summons. 

On  or  before  the  next  court  day,  the  bfuliff  is  to 
of  the  precept,  in  the  form  [E.  2,]  (e). 

(a)  Past.  "  Forms  of  Precepts,  be."  at  or  Dear  to  the  n 

(6)  1  apprehcDd  that  a  personal  sum-  churches   oi  cha[ 

mons  would  alone  be  sufficieot.     As  to  pariah  wheie  the 

the  formalities  of  eiecutiug  a  summons,  Bummoiu  was  mai 

see    Dalton's   Office   of    Sheriff*,     149.  proclamatiou  so  n 

Booth's    Real   Actious,    5.        Chitty's  be  returned,  togetl 

Plead.  3d  vol.  624-5.     An  actual  sum-  the  summonera ;  a 

mons  in  real  actions  is  now  much  dis-  moos   should   not 

used,  but  the  names  of  the  summoners  returned  accotdinj 

are  returned  bj  the  sheriff.      Booth's  meaning  of  that 

Real  AcUons,  5,  and  n.  1,  ib.  Cape  should  be  at 

(c)  By  31  ElJz.  c.  3,  s.  2,  "  for  avoid.  Flunet  summc»ia 

ing  of  secret  siunmons  in  real  actiona,  require,  until  a  sui 

without  convenient  notice  of  the  tenants  tion  should  be  dul 

of  the  freehold,"   it    is    enacted,    that  according  to  the  t 

after  every  summona  upon  the  land  in  that   act.      Vide   . 

any  real  action,   14  days  at  the  least  Earl  Leiceder,  W. 

before  the  day  of  the  return  thereof,  WaterhMue,  1  Mo< 
proclamation  of  the  aummons  ahall  be  (i^  Even  if  the 

made  on  a   Sunday  [immediately  afler  county,  still  the  pn 

divine  service,  and  sermon,  if  any  ser-  at  the  church  doc 

mon  there  be.  and  if  no  sermon  there  Cro.  Eiis.  472. 
be,  then  forthwith  afier  divine  tervice]  (e)  Post.  "  Font 
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And  at  such  court  the  steward  will  enter  a  minute  of  the  return 
made  by  the  bailiff  of  his  having-  summoned  C.  as  commanded  (a). 

The  bailiff  will  then  call  on  ^.  to  appear,  or  that  he  will  lose  his 
plaint  against  C.  (b). 

Afterwards  C  is  to  be  called  by  proclamation  three  times  (c)  to 
answer  to  the  plaint  of  ^.  (stating  the  substance  of  it),  or  that  further 
process  will  be  awarded  against  him  {d). 

Should  C,  be  prevented  from  attending  by  sickness  or  otherwise, 
he  is  to  cause  himself  to  be  essoined  {e). 


(a)  See  Rast.  Ent.  130. 

(6)  The  demandant  has  until  the  next 
court  after  appearance,  but  more  usually 
counts  directly,  a  considerable  time  for 
consideration  and  advice  intervening  be- 
tween the  courts.  Chitty*s  Plead.  3d 
Tol.  623. 

(0  It  should  seem  that  one  proclama- 
tion is  sufficient,  except  in  the  King's 
courts.     Kitch.  11,  12. 

(d)  See  ChitQr*s  Plead.  3d  vol.  623. 

(e)  Euoins. — The  following  is  a  sum- 
maiy  of  their  nature,  and  of  the  rules 
applicable    to    them.      Essoine,    euo- 
nhon  is  ft'om  the    ftench  euonierf   or 
exonier,  to  excuse,  to  save  the  default 
of  the  party  for  that  time,  for  some  just 
cause,  as  sickness,  8ec.     And  this  is  as 
well  for  the  demandant  as  the  tenant,  2 
Inst.  125.     There  are  ^ve  kinds  of  es- 
soins,— I.  de  servitio  regis. — 2.  intemam 
sanctam. — 3.  ultra  mare. — 4.  de  malo 
lecti,  (this,  however,  is  not  allowed  in  a 
writ  of  right  in  its  nature  only,  2  Inst. 

394.) 5.  (and  which  is  the  conunon 

essoin,)  de  malo  veniendi.  When  an 
essoin  is  cast,  if  it  be  not  challenged, 
there  is  always  a  day  given  to  the  de- 
mandant and  tenant,  but  if  challenged, 
then  the  essoin  with  the  challenge  is 
either  adjudged,  or  adjourned,  Lutw. 
862.  Carth.  48.  In  all,  except  the 
common  essoin,  the  demandant  shall  be 
delayed  for  a  year  and  a  day,  2  Inst. 


137,  252.     If  an  essoin  be  not  cast  on 
the  first  day,  a  ne  redpiatur  may  be  en- 
tered the  next  day,  which  is  the  day  of 
exceptions.     But  if  a  ne  recipiatur  be 
not  entered,  the  essoin  may  be  cast  on 
the  fourth  day  of  the  return,  Com.  Dig. 
Exoine  (B.  4.).     Non  adjournment  of 
the  essoin  will  be  error,    Com.   Dig. 
Exoine  (E.)     1    Lord.   Raym.  79.     If 
the  demandant  does  not  appear  at  the 
day  to  which  the  essoin  is  adjourned,  to 
demand  the  tenant,  he  ought  to  be  non- 
suited, 2  Vent.  1 17.  So,  it  should  seem,  if 
the  tenant  demur  to  the  challenge,  and  it 
be  adjudged  for  him.  Com.  Dig.  Exoine 
(E).  When  there  is  a  non-appearance  be- 
fore issue  joined,  without  any  essoin  cast, 
there  ought  to  be  process  before  judg- 
ment  be  given  for  the  demandant,  so  in 
case  of  non-appearance  after  an  essoin 
cast,  because  perhaps  the  tenant  may 
excuse  both   non-appearances,    Lutw.* 
862.    But  where  an  essoin  is  challenged, 
and  adjourned,  and  the  tenant  does  not 
maintain  his  essoin,  or  demur  to  the 
challenge,   a  petit  cape   is  not  to  be 
awarded,  but  judgment  of  seisin  ought 
to  be  given,  lb.  Carth.  49.     Essoins  are 
allowed  both    before   and    after  issue 
joined.  Booth,  15.     The  tenant  cannot 
be    essoined   after   the    vouchee    has 
entered  into  warranty.   Hob.   47.     Nor 
shall   there  be    an  essoin  after   issue 
in  dower,  Hutt.  69.     An  essoin  is  not 
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On  the  supposition  of  the  attendance  of  A.  in  p 
his  attomej  D.,  the  steward  will  enter,  that  A.  ap; 
that  C.  appears  and  puts  in  his  place  D.  against  1 
of  land. 

A.  is  thereupon  to  produce  his  count  or  dedaiat 
a  copy  of  it  should  be  delivered  to  the  tenan 
person,  otherwise  to  his  attorney  («}■ 

[The  entry  of  this  count  or  declaration  in  the 
rolls,  will  show  the  proper  form  of  it.  (It  should 
title  of  the  particular  court). 

See  as  to  the  various  process  and  forms,  &c.  sv 
tachment,  distress,  de&ult,  grand  cape,  saver  of  i 
pleading  in  abatement,  view,  essoin,  voucher,  w 
receit,  Slc.  in  the  grand  writ  of  right,  and  com 
analogous  proceedings,  &c.  (as  far  as  the  san 
copyhold  tenure,)  in  plaints  in  nature  of  tJlie  j 
F.  N.  B.;  Booth  Real  Actions;  Ante,  pt.  3.  pp.  7; 

The  steward  will  then  proceed  with  his  minutes 

aHoired  to  a  corporatioD,  2  T.  R,  16. 
I  Lotd  lUfni.  79.  Nor  in  an  assize  of 
novel  disseisin,  2  Inst.  249,  418.  Nor 
for  the  tenant  in  an  assize  of  mort  d'an- 
eestor,  2  Inst.  249.  No  esBoin  shall  be 
cast  for  an  attorney,  but  the  comrotHi 
essoin,  2  Inst.  394.  If  an  essoin  be 
disallowed  when  it  onght  to  be  granted, 
it  will  be  error,  but  it  will  be  no  error  if 
granted  when  it  need  Dot,  Hob.  47. 
By.  26  b.  I  Lord  Kaym.  80.  When 
fD  essoin  shall  not  be  allowed,  see  Com. 
Dig.  Eioiue  [B.  a.]  (c).  Aud  see 
generally  as  to  essmna.  Booth  14,  et 


Imp<ffia«ce.  Either  demandant  or  te- 
nant may  imparle,  and  the  court  may 
^ve  what  day  they  think  fit,  Booth  36, 
96.  The  more  common  signification  is 
time  to  plead.  A  general  imparlance  is, 
of  course,  when  the  defendant  is  not 
bound  to  plead  the  same  term  [or  court], 
but  a  special  imparlance,  which  is  when 
a  party  prays  it  with  a  saving  of  oil  ad> 


vantages,  is  nol 
of  the  court.  T 
general  iroparhi 
[or  plaint]  is  tc 

may  be  pleaded 
pariauce,  BootI 
pleaded  in  abat 
special  impariani 
ment  (I.  19,  30. 

View,  h)  mi 
demandant  hath 
WiUet  345-e,) 
the  view,  but  no 
knows  what  lar 
View  may  be  gr 


it  is  n 


(a)  The  «ei 
that  when  a  p 
amend,  he  is  noi 
JUaidmenl  Y.Jm 
pt.  I.  p.  561. 
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That  thereupon  A.j  in  his  own  proper  person,  demands  against  the 
said  C. — Messuages,  &c.  as  his  right  and  inheritance,  by  plaint  in  the 
fonn  and  nature,  &c.  and  says  that  B.  B,,  grandfather  of  A.^  was 
seised  thereof  in  his  demesne  as  of  fee,  &c.  in  time  of  peace,  &c.  to 
wit,  (within  60  years  last  past,)  by  taking  jthe  profits  or  esplees,  &c. 
And  that  firom  B.  B.  the  right  descended  to  B.  the  fiither  of  A.^  as 
the  eldest  son  and  heir  by  custom  of  B.  B.j  and  that  from  B.  such 
right  descended  to  ^.,  as  his  eldest  son  and  heir  by  custom,  and  that 
such  is  the  right  of  A.  he  ofiers,  &c. 

That  thereupon  C,  by  his  said  attorney,  denies  the  right  of  A.y  and 
puU  himself  upon  the  homage,  and  prays  a  precept  of  recognition, 
&c.  and  that  A,  doth  the  like  (a). 

That  such  precept  is  granted  for  the  then  next  court :  which  pre- 
cept is  to  be  awarded  in  the  form  [H.]  {b). 

At  such  succeeding  court,  the  parties  and  their  advocates  and 
witnesses  beihg  in  attendance,  the  steward  will  enter  the  bailiff's 
retom  of  the  precept  of  recognition,  and  then  the  jurors  impanelled 
bj  the  bailiff  to  try  the  issue,  if  not  challenged  (c),  are  to  be  sworn 
in  the  form  [I.]  ((2),  and  the  witnesses  to  be  produced  on  either  side, 
are  also  to  be  sworn  in  the  form  [K.]  {e). 

The  pleadings,  the  nature  of  the  case,  and  the  evidence  to  be  pro- 
duced in  support  of  the  title  of  the  tenant  in  possession,  as  he  holds 
the  affirmative  of  the  question  in  issue  (/),  are  to  be  first  stated  to  the 
juTy(^),  and  when  that  evidence  is  gone  through,  the  advocate  for  the 
demandant  opens  his  case  and  supports  it  by  evidence,  and  afterwards 
the  other  side  is  heard  in  reply. 


(tf)  But  a  similiter  doth  not  seem  to 
be  absolutely  necessary.  Booth  96. 
3  ChitQr  653  n.  (a).  See  the  form  of 
general  Mise.  post.  '*  Forms  of  Precepts, 
&c."  [G.  1.]  Vide  also  form  of  mise  on 
plaint  in  nature  of  an  Assise  of  mortd'an- 
cestor,  post.  [G.  2.]  Rast.  Ent.  131. 

The  demy-mark  should  be  tendered 
on  joining  the  mise,  in  order  to  put  the 
demandant  to  show  the  seuin  of  his  ances- 
tor, but  it  should  seem  that  it  may  be 
taken  at  the  appearance  of  the  jury. 
Booth  98  n.  (u).  Ante  pt.  3.  pp. 
75S-6. 

(J>)  Post.  "  Forms  of  Precepts,  &c." 

(c)  As  the  law  and  rules  in  freehold 


cases  are  to  govern  the  trial  of  any  issue 
in  copyhold  cases,  so  the  whole  panel 
or  any  of  the  jurors  may  be  challenged 
for  any  just  cause,  as  interestedness, 
partiality,  &c.;  see  3  Bl.  Com.  359,  et 
seq.  It  is  usual  for  each  party  to  strike 
out  a  certain  number  of  the  persons  re- 
turned as  jurors.  In  one  case  48  were 
returned  and  six  struck  out  by  each  party. 

(d)  Post.  "  Forms  of  Precepts,  &c." 

(0  lb. 

(/)  See  3  Bl.  Com.  366. 

(g)  It  should  seem  that  this  rule  is 
not  altered  by  a  tender  of  the  demy- 
mark.     Booth  98,  n.  u.     Supra  n.  (a). 
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Tbe  steward  must  then  sum  up  the  evidence 
premion  and  impartiality,  and  they  will  immediab 
aider  of  their  verdict,  and  on  their  return,  after  the 
over  their  names,  tbe  steward  is  to  ask  tbe  jury,  "  / 
tenantor  for  the  demandant  f"  And  he  then  ent 
hook,  "verdict  for  the  tenant  or  demandant,"  [i 
be]  (a) :  if  the  verdict  be  for  tbe  tenant,  the  stewa 
that  "  therefore  it  is  considered  that  be  (the  tenant) 
"  ments  to  him  and  his  heirs,  quit  of  the  demandan 
"  ever;"  but  if  the  verdict  be  for  the  demandant, 
"  it  is  therefore  con^dered  that  the  demandant  do 
"  of  the  teaementa,  and  do  hold  the  same  to  him  i 
"  of  the  tenant  and  his  heirs,  for  ever."  And  a  pr< 
to  put  tbe  demandant  into  possession,  is  to  be  awan 
the  same  as  on  suffering  a  common  recovery,  and  a< 
to  be  given  to  the  demandant  accordingly  (i). 

Further  instructions  as  to  Plaitttt.  Should  (be 
infant,  the  steward  immediately  after  tbe  entry  of  I 
to  the  precept  of  summons,  and  calling  on  (be  dem: 
to  ^)pear,  will  enter  in  bis  minute  book,  that  A.  ap[ 
that  be  is  an  infant,  and  prays  the  court  to  assigi 
friend,  to  prosecute  bis  plaint  agiunst  A.,  and  that 
(be  court  accordingly. 

And  (ben  A.  is  to  coimt  against  C.  as  before  in&i 
difference  only,  that  tbe  count  after  giving  the  title 
court,  will  commence  thus:  "A.  by  E.,  who  is 
"  court  here  to  prosecute  for  the  said  A.,  who  is  ai 
"  age  of  twenty-one  years,  as  (be  next  friend  of 
"  mands,"  &c. 

Should  C.  not  appear  at  the  second  court,  the  i 
an  entry  of  such  default,  and  of  tbe  award  of  grand 
summons ;  which  latter  precept  is  to  be  executed  in 
as  the  first  was,  it  being  doubtful  whether  the  woi 
bands  of  the  lord '  are  more  (ban  form  (c). 

(a)  The  jury  cannot  find  a  special  apprehend  that  th 

verdict.     Booth  98.  n.  (u).  tain  an  ejectment. 

(A)  Force  cannot  be  lued  to  obtain  p.  583,  n.  (c). 
possession,  ante.  pt.  1,  p.  583.     But  I  (c)  Mr.  Chitty  i 
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copyholder  should  bave  been  an 
Be  (a),  an  entry  should  noir  be  ma 
ich  amercement  is  to  be  affeered  1 
stable  IfiDants  of  the  manor,  who 
arm  [L.]  (6). 

■hether  to  demise  or  to  take  down  1 
dispensation  of  the  forfeiture,  whi 
rd,  and  form  no  part  of  tlie  minisi 
ercisG  his  discretion  in  complying 
be  made  by  the  tenants  for  this  a 
mstom  has  established  the  right  to 
lon  law  aasmunce,  on  payment  ol 
minute  of  the  terms  of  the  grar 

e  business  of  the  day,  the  stewai 
)  several  entries  in  his  minute-ho< 
}f  the  minutes  should  be  written, 
'esent  this  as  our  verdict." 
)  subscribe  his  name,  and  so  each 
nr  priority  of  admission  to  copyhol 
:  tLe  bailiff  is  to  declare  the  court  i 

of  persons  that  have  appeared  at 
\..  Z.,  have  leave  to  depart  hence 
new  summons."  {e). 


i  process 

pt.  1,  p.  562, 

Dd  taking 

(a)  Anlt.ft.1,  p.  430. 

hands,  I 

(6)  Post.  "Forms  of  Frew 

orer  the 

(c)  Ante,  pt.  I.  pp.  544,  i 

I  rather 

(d)  When  any  tenant  ente 

linsiance 

aAer  the  homage  are  sworn. 

him  the 

to  let  him  sign  his  name,  as  1 

inct  men 

present  during  part  of  the  [ 

tie  lands, 

but  not  sworn. 

of  them 

(e)  IfitbefoundnecessBT 

vers  have 

the  court,  it  should  be  don 

damation  of  this  nature,  stati 

atajudg. 

to  which  it  U  so  adjourned 

joined,  is 

bailiff  should  proclaim  iheK 

£  iriU  he 

of  the  court. 

:th.  Anle, 

n 
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Special  Court. 

It  is  sometimes  found  to  be  convenient  to  hold  a  special  customary 
court  baron,  to  effect  a  proposed  transmission  of  copyhold  property  (a); 
and  in  that  case,  it  is  usual  to  summon  two  or  three  homagers  only, 
and  after  the  court  has  been  opened  by  the  bailiff,  to  administer  the 
following  oath  to  them,  viz. 

'^  You,  and  each  of  you,  shall  inquire,  and  true  presentment  make, 
*'  of  all  such  things  as  shall  be  given  to  you  in  charge,  and  of  all 
*^  such  other  matters  as  shall  come  to  your  knowledge,  presentable  at 
^^  this  court  {b) ;  this  you  shall  do,  without  fear,  favour,  or  affection, 
"  hatred,  or  malice,  So  help  you  God.** 

The  steward  will  then  explain  to  the  homage,  the  nature  of  the 
business,  for  which  the  court  is  called,  who  will  maike  their  present- 
ments accordingly ;  and  the  entries  by  the  steward  of  the  acts  of 
assurance,  will  correspond  with  the  like  minutes  at  a  general  court; 
which  minutes  are  also  in  like  manner  to  be  presented  as  the  verdict 
of  the  homage,  and  then  the  bailiff  discharges  the  attendance  of  the 
persons  assembled,  by  a  similar  prodamatioii  ba  on  the  occasion  of  a 
general  court. 

Further  instructions  in  particular  Crises. 

Bankruptcy.  When  a  bankrupt  is  intitled  to  copyhold  lands,  ex- 
cept as  regards  any  copyholds  belonging  to  him  as  tenant  in  tail,  the 
steward  is  to  require  the  production  (for  the  purpose  of  presentment) 
of  the  bargain  and  sale  of  one  of  the  conunissioners,  authorising  scMne 
person  (usually  the  bankrupt  (c) )  to  surrender  the  copyhold  lands,  and 
is  to  accept  a  surrender  accordingly,  and  to  admit  the  surrenderee  (d)« 

But  the  following  provisions  in  the  act  of  3  &  4  W.  4.,  c  74,  with 
regard  to  copyholds  belonging  to  a  bankrupt  as  tenant  in  tail,  are  ijo 
be  observed  by  stewards  of  manors  when  the  fiat  issued  subse- 
quently to  the  31st  Dec.  1833  {e). 

The  55th  sect,  repeals  the  bankrupt  act  of  6th  Geo.  4.  c.  16,  as 


(fl)  Ante^  pt.  1,  p.  7. 

(i)  lb. 

(c)  *<  See  the  reason  for  this  in  the  pre- 
cedent of  bargain  and  sale  of  the  copy- 
hold of  a  bankrupt,  post.  <*  copyhold  as- 
surances." 

(rf)  Ante,  pt.  1,  pp.  370,  371-2. 

If  the  surrender  should  have  been 


previously  made  out  of  court,  it  is  to 
be  produced  at  the  court,  and  presented 
by  the  homage. 

(0  See  ante,  pt.  1,  pp.  80,  61, 101, 
371  n.  (a),  as  to  copyhold  lands  vested 
in  the  bankrupt  for  an  estate  tail,  when 
the  fiat  issued  prior  to  dlst  Dec.  1693. 
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far  as  relates  to  the  power  given  to  the  commissioners  to  make  sale 
of  lands  vested  in  the  bankrupt  for  an  estate  tail,  but  not  to  extend 
to  the  lands  of  a  bankrupt  under  any  commission  or  fiat  issued  on  or 
before  the  31st  Dec.  1833,  nor  to  revive  former  acts.  The  56th  sect, 
authorises  any  commissioner  acting  in  the  execution  of  a  fiat  issued 
after  the  31st  Dec.  1833,  in  the  case  of  an  actual  tenant  in  tail  of 
lands  of  any  tenure^  by  deed  to  dispose  of  such  lands  to  a  purchaser, 
and  to  create  by  such  disposition  as  large  an  estate  in  the  lands,  as 
the  actual  tenant  in  tail  could  have  done,  if  he  had  not  become  bank- 
rapt,  tlie  consent  of  tlie  protector,  if  any,  being  made  requisite  to  a 
disposition  of  such  intailed  lands  for  an  absolute  estate  in  fee.  The 
56th  and  57th  sections  give  to  the  disposition  of  the  commissioner 
the  same  force  as  the  disposition  of  the  tenant  in  tail,  or  owner  of  a 
base  fee,  would  have  had,  if  no  bankniptcy  had  taken  place.  The 
58lh  sect,  places  the  commissioner,  with  reference  to  any  dealings 
with  the  property,  in  the  situation  of  the  tenant  in  tail,  in  cases  where 
there  is  a  protector  of  the  settlement. 

The  59th  section  requires  that  the  deed  of  disposition  of  a  bank- 
rupt's copyhold  property  under  the  provisions  of  the  act,  shall  be  en- 
tered on  the  court  rolls,  and  that  if  there  shall  be  a  protector,  and  his 
consent  be  given  by  a  distinct  deed,  the  consent  shall  be  void  unless 
the  deed  of  consent  be  executed  either  on  or  before  the  day  on  which 
the  deed  of  disposition  shall  be  executed  by  the  commissioner,  and 
that  such  deed  of  consent  shall  be  entered  on  the  court-rolls  by  the 
lord  or  steward,  who  is  to  indorse  on  the  deed,  a  memorandum,  signed 
by  him,  testifying  the  entry  of  the  same  on  the  court-rolls. 

And  the  66th  sect."  provides  that  every  disposition  to  be  made 
under  the  act  by  any  commissioner,  of  lands  held  by  copy  of  court 
roD,  where  the  bankrupt's  interest  shall  not  be  merely  an  estate  in 
equity,  shall  have  the  same  operation  as  a  surrender,  and  that  tlie 
person  to  whom  such  disposition  shall  have  been  made,  may  claim  to 
be  admitted  in  the  same  manner  as  if  the  lands  had  been  surren- 
dered to  his  use,  on  paying  the  fines  and  fees  which  could  have  been 
tlemanded  if  the  lands  had  passed  by  surrender.  This  clause  is 
restricted  to  a  disposition  under  the  act,  and  it  is  clear,  I  submit,  that 
the  provisions  of  tlie  act  of  6  Geo.  4  (a),  as  to  a  bankmpt's  copyhold 


(«)  See  ante,  pt.  1,  pp.  371,  372. 
And  note  that  any  powers  of  appoint- 
n^<?nt  exerciseablc  by  a  person  becoming 
^%krupt,  may  be  exercised  by  the  as- 


signees chosen  by  the  creditors,  so  as  to 
intitle  the  appointee  to  claim  to  be  ad- 
mitted.    AntCy  pt.  1,  p.  373. 


>ttl 


> 


..»  ! 


fli: 


? 


i"iil 


(22) 


APPENDIX  TO  THE  COPYHOLDER. 


property,  other  than  in  respect  of  intailed  lands,  are  unrepealed  by 
the  above  stat.  of  3  &  4  W.  4. 


( :'., 


Insolvency  (a).  The  steward  is  to  inrol  the  convejance  and  assign- 
ment of  the  insolvent's  real  and  personal  estate  from  the  provisional  to 
the  general  assignee,  and  by  which,  under  the  provisions  of  the  act  of 
7  Geo.  4.  c.  57,  the  copyhold  property  of  the  insolvent  becomes 
vested  in  such  general  assignee,  without  his  admission  {b). 

Inclosure  allotments  (c).  When  under  inclosure  acts  the  propri- 
etors are  required  to  be  admitted  to  the  new  allotments,  withm  a 
limited  period,  the  act  and  award  are  to  be  briefly  presented,  and 
then  admission  will  follow  on  the  prayer  of  each  copyholder;  the 
recital  of  such  act  and  award  need  not  be  repeated  in  each  admission, 
as  it  will  be  sufficient  to  refer  to  the  inrolment  of  them,  under  the 
first  admittance,  but  the  presentment  of  the  act  and  award  should 
form  a  part  of  each  copy  of  admission. 


"if,  ^11 
t  "P 
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Exchanges  (d).  Upon  an  exchange  of  copyholds,  the  parties 
should  surrender  to  each  other  by  distinct  acts,  to  the  use  of  the  sor- 
renderee  and  his  heirs  in  excluinge^  &c.  and  then  admission  will 
follow  in  the  ordinary  form. 

Purcluises  by  the  lord  {e).  If  the  lord  purchase  copyholds  in  the 
name  of  a  trustee,  the  surrender  and  admittance  will  of  course  be  the 
same  as  if  the  trustee  had  purchased  on  his  own  accoimt  And  when 
the  lord  purchases  in  his  own  name,  the  tenant  is  to  surrender  the 
estate  in  the  common  form,  and  also  release  all  his  right,  &c.  to  the 
use  of  the  lord  and  his  fieirs,  to  the  intent  that  he  may  do  theretmth 
his  will  and  pleasure. 


(a)  Ante,  pt  1,  pp.  374,  S75-6. 

(b)  And  note  that  any  powers  of  ap- 
pointment over  copyholds  exerciseable  by 
a  person  becoming  insolvent,  may  be  ex- 
ercised by  the  general  assignee,  so  as  to 
intitle  an  appointee  to  claim  to  be  ad- 


mitted.    Ante,  pt.  1,  p.  375-6. 

(c)    Ante,    pt.  1,   p.  27.      And  see 
Cane  v.  Baldwin,     1  Stark.  65. 

{d)  Ante^  pt.  1,  p.  151. 

(e)  Ante,  pt.  1,  pp.  43,  151,  645. 
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FIRST   COURT. 


[Copyholds  of  Inheritance.] 
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The  manor  of  — 
in  the  county  of 


} 


A  General  Court  Baxon  of  A.  Z.  («),  lord  of 
the  said  manor,  holden  in  and  for  the  said 

manor,  on  the day  of in 

the year  of  the  reign  of  our  sovereign  Lord 

William  the  fourth,  by  the  grace  -of  God  of  the 
united  Kingdom  of  Great  Britain  and  Ireland  King, 
Defender  of  the  Faith,  and  in  the  year  of  our  Lord 
.    Before  J.  <S.,  steward  of  the  said  manor. 


C  John  Doe,  "i  (    Thomas  Styles, 

Homage  <  Richard  Roe,  >  Sworn  <  William  Goodtitle, 

(    &c.    3       ( 


&c« 


(Presentment  of  the  death  of  A,  B.,  1st  proclamation^  and  admit- 

tance  of  C.  B.  his  customary  heir  {b).J 

(1.  a).    At  this  court  the  homage  present  the  death  of  ^.  B.y  late 
one  of  the  customary  tenants  of  this  manor ;  and  thereupon  pro- 


<( 


u 


(a)  When  a  feme  covert  is  lady  of 
the  manor,  the  style  of  the  court  should 
be  "  A  general  court  baron  of  A.  Z. 
"  and  C.  his  wife,  in  right  of  the  said 

C,  Z." ;  and  the  words  of  grant  **  the 

said  lord  and  lady,  acting  in  right  of 
"  (he  said  lady,  do  grant,"  &c. 

And  when  an  infant  under  14  years 
{(ndepL  1,  pp.  Ill,  473)  is  lord  of  the 
i&anor,  the  courts  should  be  held  in  the 

« 

name  of  the  socage  guardian  until  the 
infant  is  out  of  ward.  Note.  Wardship 
in  socage  can  be  of  heirs  only,  f .  e. 
where  the  in^t  is  in  by  descent.  2  Mod. 
176.     Co.  Lit.  87  b.  88  b. 

(6)  Each  copy  to  be  made  as  evidence 
of  title,  is  to  contain  the  several  corre- 
YOL.  II. 


sponding  figures,  commencing  with  the 
title  of  the  court,  (showing  before  whom 
it  is  held,)  but  omitting  the  names  of 
the  homage ;  as  for  instance,  the  copy 
for  C  B,  is  to  contain  the  title  of  the 
court,  and  (1.  ct)  and  (1.  6) ;  and  the 
copy  for-B.F.  is  to  contain  the  title  of  the 
court,  and  (2.  a)  (2.  h)  (2.  c)  and  (2.  rf). 
It  is  usual  to  mark  the  amount  of  the 
fine  in  the  margin,  both  of  the  court- 
roll  and  copy  ;  and  the  title  of  each  en- 
try, (which  I  propose  to  give  in  a  pa- 
renthesis,) should  be  written  in  the 
margin  of  the  court-rolls.  Each  copy 
should  be  examined  with  the  rolls,  and 
signed  by  the  steward. 
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clamation  is  nlade  for  any  person  or  persons  claiming  title  to  the  cns- 
tomary  or  copyhold  hereditaments  lying  within  and  holden  of  this 
manor,  whereof  the  said  A.  B,  died  seised,  to  come  into  court  and  be 
admitted. 

(1.  h).  Now  at  this  court  comes  C.  J?.,  the  eldest  son  and  heir 
according  to  the  custom  of  this  manor  of  the  said  A.  B.y  and  prays 
to  be  admitted  to  all  and  singular  the  customary  or  copyhold  here- 
ditaments lying  within  and  holden  of  this  manor,  whereof  the  mi 
A.  B,  so  lately  died  seised  as  aforesaid,  to  wit,  to  [All,  &c.]  witb 
their  appurtenances,  and  to  which  same  premises  the  said  A.  B.  was 

admitted  at  a'  general  court  holden  for  this  manor,  on  the day 

of .     To  which  said  C.  B,  the  lord  of  this  manor,  by  the 

said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold 
the  said hereditaments  and  premises,  with  their  ap- 
purtenances, imto  the  said  C.  B.  and  his  heirs,  to  be  holden  of  the 
lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  [heriot  when  it  shall  happen]  and  other  duties  and 
services  therefore  due  and  of  right  accustomed ;  and  so,  (saving  the 
right  of  the  lord,)  the  said  C.  B.  is  admitted  tenant  thereof,  and  pays 

to  the  lord  on  such  his  admittance^  a  fine  [certain]  of  £ , 

and  his  fealty  is  respited. 

f  Presentment  of  the  death  of  C  D.,  and  Jlrst  proclamation.) 

(2.  a).  At  this  court  the  homage  present  the  death  of  C,  D.,  late 
one  of  the  customary  tenants  of  this  manor,  and  thereupon  proclama- 
tion is  made  for  any  person  or  persons  claiming  title  to  the  customaiy 
or  copyhold  hereditaments  lying  within  and  holden  of  this  manor, 
whereof  the  said  C.  D.  died  seised  (a),  to  come  into  court  and  be  ad- 
mitted. 

(Presentment  of  his  will  and  admittance  ofE.  F.  his  devisee.)- 

(2.  h).  And  the  homage  also  present,  that  the  said  C.  D.  in  and  by 

his  last  will  and  testament  in  writing,  bearing  date  the  day  of 

,  the  probate  whereof  is  now  produced  in  court,  gave  and  de- 


vised All,  &c.,  and  all  other  his  real  estates  whatsoever,  unto  E.  F. 
his  heirs  and  assigns  for  ever. 

(2.  c).    Now  at  this  court  comes  the  said  E.  JFl,  and  prays  to 

(a)  If  C.  D.  had  surrendered  to  the      "  were  surrendered  by  him  to  the  uses 
uses  of  his  will,  add  here,  **  and  wliich      **  of  his  will." 
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be  admitted  to  all  and  singular  the  customary  or  copyhold  heredita- 
ments lying  within  and  holden  of  this  manor,  so  devised  to  him  by 
the  said  will  of  the  said  C,  D,  as  aforesaid,  to  wit,  to  [All,  &c.] 
with  their  appurtenances,  and  to  which  same  premises  the  said  C.  D. 

was  admitted  at  a  special  court  holden  for  this  manor,  on  the 

day  of .     To  which  said  E.  F.  the  lord  of  this  manor,  by  the 

said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold 
the  said hereditaments  and  premises,  with  their  ap- 
purtenances, unto  the  said  E.  F,  and  his  heirs,  to  be  holden  of  the 
bid  by  copy  of  court-roll  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  [heriot  when  it  shall  happen,]  and  other  duties  and 
sendees  therefore  due  and  of  right  accustomed.  And  so  (saving  the 
right  of  the  lord)  the  said  E.  F.  is  admitted  tenant  thereof,  and  pays 

to  the  lord  on  such  his  admittance,  a  fine  certain  of  £ , 

and  his  fealty  is  respited. 

(Surrender  to  will.)  (a). 

(2.  d).  And  afterwards  at  this  same  court,  the  said  E.  F.  in  open 
court  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the 
bands  and  acceptance  of  the  said  steward  by  the  rod,  according  to  the 
custom  of  this  manor,  all  and  singular  the  said  customary  or  copy- 
hold    ■  hereditaments  and  premises,  with  their  appur- 
tenances, to  which  he  hath  been  admitted  at  this  court  as  afore- 
said, to  the  use  of  such  person  or  persons,  and  for  such  estate  or 
estates,  ends,  intents,  and  purposes,  as  he  the  said  E,  F.  in  and  by 
his  last  wiU  and  testament  in  writing,  already  made  or  hereafter  to  be 
made,  hath  given,  devised,  directed,  limited,  or  appointed,  or  shall 
give,  devise,  direct,  limit,  or  appoint  the  same. 

(Presentment  of  the  death  of  G.  H.,  first  proclamation^  and  default 

recorded.) 

(3.)  At  this  court  the  homage  present  the  death  of  G.  H.  late  one 
of  the  customary  tenants  of  this  manor,  and  thereupon  proclamation 
is  made  for  any  person  or  persons  claiming  title  to  the  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  this  manor, 
whereof  the  said  G.  H.  died  seised,  to  come  into  court  and  be  ad- 
mitted, but  no  one  comes,  therefore  let  a  second  proclamation  be  made 
at  the  next  court  (i). 
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(a)  Ante,  pt.  1,  p.  263. 


(fi)  No  copy  is  necessary. 
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(Presentment  of  an  absolute  surrender  from  I.  K.  to  N.  0.  o/*  an 
undivided  moiety,  in  consideration  of  an  annuity ,  and  admittance 

of  N.  O.J 

(4.  a).   At  this  court  the  homage  present,  that  on  the day  of 


,  now  last  past^  /.  K,  then  late  of,  &c.  but  then  of,  &c.  one  of 

the  customary  tenants  of  this  manor,  came  before  L.  M.  of  &c.,  deputy 
steward,  for  that  purpose  and  turn  only,  of  the  said  J.  <S.,  (chief  stew- 
ard of  this  manor,)  and,  for  and  in  consideration  of  an  annuity  of 

£ ^  secured  to  be  paid  to  him  the  said  /.  K.  and  his  assigns  for 

his  life,  by  N.  O.  of,  &c.,  in  such  manner  as  is  mentioned  in  an  inden- 
ture bearing  date,  &c.  and  made  between,  &c.,  did  out  of  court  surren- 
der into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  deputy  steward  by  the  rod,  according  to  the  custom  of 
this  manor;  All  that  the  one  undivided  moiety  or  equal  half  part  of 
the  said  /.  K.,  (the  whole  into  two  equal  parts  to  be  divided,)  of  and 
in  all,  &c.,  and  of  and  in  the  appurtenances  thereunto  belonging,  and 
to  which  same  undivided  moiety  and  premises  the  said  /.  K.  was 

admitted  at  a  general  court  holden  for  this  manor  on  the day  of 

;  and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues,  and  profits  thereof;  and  all  the  estate,  right,  title, 
interest,  trust,  benefit,  property,  claim,  and  demand  whatsoever  of 
the  said  /.  K.  in,  to,  or  out  of  the  said  undivided 'moiety  of  the  afore- 
said hereditaments  and  premises,  to  the  use  of  the  said  N,  O.,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  this  manor  (a)* 
(4.  h).  Now  at  this  court  comes  the  said  N,  O.,  and  prays  to  be 
admitted  to  the  said  undivided  moiety,  hereditaments,  and  premises 
so  surrendered  to  his  use  as  aforesaid ;  to  whom  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have 
and  to  hold  the  said  undivided  moiety  or  equal  half  part,  of  all  and 

singular  the  said hereditaments  and  premises,  with 

their  appurtenances,  unto  the  said  N.  O.  and  his  heirs,  to  be  holden 
of  the  lord  by  copy  of  court-roll  at  the  will  of  the  lord,  according  to 
the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and 
of  right  accustomed;  and  so  (saving  the  right  of  the  lord)  the  said 
N.  O.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine  on 

(a)  The  presentment  of  the  surrender      copy,  but  it  would  not  require  a  stamp, 
out  of  court  should  be  included  in  the 
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such  his  admittance  the  sum  of  £ (a),  and  his  fealty  is  re- 

spited.    [See  form  of  Surrender  to  Will,  ante  (2.  d)]. 

(Presentment  of  conditional  surrender  from  P.  Q.  to  R.  S.^ 

(5).  At  this  court  the  homage  present,  that  on  the day  of 

,  now  last  past,  P.  <?.,  of,  &c.,  one  of  the  cnstomaiy  tenants 

of  this  manor,  came  before  the  said  steward,  and  in  consideration  of 

the   sum    of  £ ,  well   and   truly  paid  to    the  said  P.  Q.    by 

^,  S.f  of,  &c.,  did  out  of  court  surrender  into  the  hands  of  the  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by 
the  rod,  according  to  the  custom  of  this  manor,  all,  &c.,  with  their 
appurtenances :  (and  to  which  said  premises  the  said  P.  Q.  was  ad- 
mitted at  a  special  court  holden  for  this  manor,  on  the day  of 

;)  and  the  reversion  and  reversions,  remainder  and  remainders, 

• 

rents,  issues,  and  profits  thereof;  and  all  the  estate,  right,  title,  inter- 
est, trust,  benefit,  property,  claim,  and  demand  whatsoever,  of  the 
said  P.  Q.  in,  to,  or  out  of  the  said  hereditaments  and  premises,  and 
eyeiy  part  thereof,  to  the  use  of  the  said  R.  S.j  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor,  subject,  nevertheless, 
to  and  upon  this  express  condition,  that  if  the  said  P.  Q.,  his  heirs, 
executors,  administrators,  or  assigns,  did  and  should  Well  and  truly 
pay,  or  cause  to  be  paid^  unto  the  said  R.  S.y  his  executors,  ad- 
ministrators, or  assigns,  the  full  sum  of  <£^ ,  of  lawful  money,  &c., 

on  flie  day  of ,  with  interest  for  the  same,  after  the  rate 

of  five  pounds  per  cent  per  annum,  computed  fi*om  the  date  of  the 
said  surrender,  clear  of  all  taxes  and  deductions  whatsoever,  then 
such  surrender  was  to  be  void  and  of  no  efi*ect  {b). 


{Ahsohite  surrender  from  T,  U.  to  V.  W.  and  his  admittanjce.) 

(6.  a).  At  this  court  •comes  T,  U.  one  of  the  customary  tenants  of 

this  manor,  and  in  consideration  of  the  sum  o{£ ,  of  lawful  money, 

&€.,  to  him  in  hand  well  and  truly  paid  by  F.  fF.,  of,  &c.,  in  open 
court,  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the 
hands  and  acceptance  of  the  said  steward  by  the  rod,  according  to  the 
custom  of  this  manor,  all,  &c.,  with  their  appurtenances,  (and  to  which 
sasae  promises  the  said  T,  U,  was  admitted  at  a  general  court  holden  for 


(a)  I  have  here  assumed  that  the  fine 
is  arbitrary. 


(A)  No  copy  is  necessary. 
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this  manor  on  the day  of         ■■  ■  -)  :  and  t 

versions,  remainder  and  remainders,  rents,  issues, 
and  all  the  estate,  right,  title,  interest,  trust,  ben* 
and  demand  whatsoever  of  the  said  71  U.,  in,  to 
premises  and  every  part  thereof;  to  Ihe  use  of 
heirs  and  asiugns  for  ever,  according  to  the  castoi 

(6.  b).  Now  at  this  court  comes  the  said  V.  I 
admitted  to  aU  and  singular  the  said  customary  oi 
ments  and  premises  so  surrendered  to  his  use  al 
said ;  to  tohom  the  lord  of  this  manor,  by  the  i 
seisin  thereof  by  the  rod,  to  have  and  to  hold  the  i 
hereditaments  and  premises,  with  their  appurteni 
V.  W.  and  his  heirs,  to  be  holden  of  the  lord,  I 
at  the  will  of  the  lord,  according  to  the  custon 
fealty,  suit  of  court,  and  the  ancient  annual  rent 
duties  and  services  therefore  due  and  of  right  a 
(saving  the  right  of  the  lord)  the  stud  V.  W. 
thereof,  and  pays  to  the  lord  on  such  his  admitta 

£ ■  — ,  and  his  fealty  is  respited.     [See  f 

WiU,  ante  (2.  d)]. 

(License  to  V.  W.  to  devise.) 
(6.  c).  And  afterwards,  at  this  court,  the  lord  o 
said  steward,  doth  give  and  grant  to  the  sud  V.  1 
autliority  to  demise  and  lease  all  and  singular  the 
hereditaments  and  premises,  with  their  appurter 
the  siud  V.  W.  hath  been  admitted  at  this  con: 
any  person  or  persons  willing  to  take  the  same 
of  the  said  V.  W.,  (but  not  by  way  of  mortgage 
executors,  administrators,  and  assigns,  to  hold  fc 
her  of  years  not  exceeding  twenty -one  years,  com 

day  of last,  saving  always  to  the  lord  or '. 

of  this  manor  for  the  time  being,  all  and  all  mann 
rents,  customs,  and  services  therefore  due  and  o 
and  for  this  license  the  said    V.    W.  hath  pai< 

of  £ ,  [if  the  custom  has  settled  the  fine 

to  the  custom  of  this  manor." 
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(Acknowledgment  by  C.  D.  of  payment  and  satisfaction  of  monies 
secured  by  the  conditional  surrender  of  A.  B.^  {a) 

(7.)  At  this  court  comes  C.  D.,  of,  &c.  and  acknowledges  to  have 
received  o{  A,  B.y  of,  &c.,  one  of  the  customary  tenants  of  this  ma- 
nor, the  sum  of  .£*—  —  — ,  being  in  full  of  all  principal  and  interest 
monies  due  and  owing  from  the  said  A.  B.  on  a  conditional  surrender 
of  certain  customary  or  copyhold  hereditaments  lying  within  and 
holden  of  this  manor,  made  by  the  said  A.  B.  to  the  said  C,  X>.,  on 

the  — '—  day  of ,  in  the  year ,  for  securing  the  principal 

sum  of  £ ,  with    lawful    interest  for  the  same,  as  in  the  said 

surrender  is  expressed ;  and  therefore  the  said  C.  X>.  prays  that  the 
said  steward  will  enter  satisfaction  of  the  aforesaid  principal  and 
interest  monies  on  the  court-rolls  of  this  manor,  whereupon  satisfaction 
is  entered  by  the  said  steward  accordingly. 

(Presentment  of  warrant  to  enter  satisfaction  on  a  conditional  sur- 
render from  A.  B.  to  C.  D.^ 

(8.)  At  this  coiul  the  homage  present  a  warrant  under  the  hand  of 

C.  D.,  of,  &c.,  bearing  date  the  day  of ,  whereby  the 

said  C.  Z>.  did  acknowledge  that  he  had  received  of  A,  B.,  of,  &c., 

one  of  the  customary  tenants  of  this  manor,  the  sum  of  £ , 

bemg  in  full  of  all  principal  and  interest  monies  due  and  owing  from 
the  said  A.  B.  on  a  conditional  surrender  of  certain  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  this  manor,  made 

by  the  said  A.  B.  to  the  said  C.  X>.,  on  the day  of ,  in 

the  year  ,    for  securing    the    principal  sum    of  £ ,  with 

lawfid  interest  for  the  same,  as  in  the  said  surrender  is  expressed ; 
and  therefore  the  said  C,  D.  did  by  the  said  warrant  authorise  the 
steward  of  this  manor,  to  enter  satisfaction  of  the  aforesaid  principal 
and  interest  monies  on  the  court-rolls  of  this  manor,  whereupon  satis- 
faction is  entered  by  the  said  steward  accordingly  (5). 


(fl)  No  copy  is  necessary.  The  mode 
of  entering  satisfaction  pursuant  to  this 
acknowledgment  is  for  the  steward  to 
make  the  following  note  in  the  margin  of 
the  court-roll  containing  the  conditional 
surrender,  or  the  presentment  of  it,  if 
made  out  of  court,  viz.  '*  All  principal 
and  interest  monies  secured  by  this 
surrender  have  been  discharged,  as  will 


t« 


t« 


"  appear  by  an  acknowledgment  made 
•*  at  and  entered  upon  the  rolls  of  a  court 

'*  holden  for  this  manor  on  the day 

"  of J.  S.,  steward." 

(b)  I  have  supposed  the  succeeding 
surrender  to  be  from  the  mortgagor 
named  in  this  warrant,  and  the  entry 
of  that  surrender  shows,  that  it  is  not 
necessary  to  include  the  warrant  in  the 
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(Surrender  by  A.  B.  /^fty  attorney)  to  E.  F.  aiirf  his  admittaru^e.) 

(9.  a).  At  this  court  comes  A,  B.y  of,  &c.  one  of  the  customary 
tenants  of  this  manor,  by  C.  D.,  of,  &c.,  his  attorney  in  this  behalf 
lawfully  constituted,  by  virtue  of  a  power  of  attorney  under  the  hand 

and  seal  of  the  said  A.  JB.,  bearing  date  the day  of ,  and 

intended  to  be  inroUed  at  this  court,  and  in  consideration  of  the  sum 

of  ^ ,  to  the  said  C.  2>.   for  the  use  of  the  said  A,  B,  in  hand 

well  and  truly  paid  by  E.  F.,  of,  &c.,  in  open  court  surrenders  into 
the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor, 
all,  &c.,  with  their  appurtenances,  and  to  which  same  premises  the 
said  A.  B,  was  admitted  at  a  general  court  holden  for  this  manor  on 

the day  of ;  and  the  reversion,  &c.,  and  all  the  estate, 

&c.,  to  the  use  of  the  said  E.  F.  his  heirs  and  assigns  for  ever,  ac- 
cording to  the  custom  of  this  manor. 

(9.  b).  Now  at  this  court  comes  the  said  E.  F.  and  prays,  &c. 
[Admittance  to  follow  in  the  form  6.  b]. 

(Surrender  by  G.  H.  (by  way  of  settlement  on  his  marriage)  to  L.  M. 
and  N.  O.  upon  trustSy  and  their  admittance,) 

(10.  a).  At  this  court  comes  (?.  jFf.,  one  of  the  customary  tenants 
of  this  manor,  and  in  consideration  of  a  marriage  agreed  upon,  and 
intended  to  be  shortly  hereafter  had  and  solemnised  between  the  said 
(?.  H.  and  /.  iT.,  of,  &c.,  [or,  pursuant  to  a  covenant  in  this  behalf 
contained  in  an  indenture,  bearing  date,  &c.  being  the  settlement 
made  previous  to  the  marriage  then  intended,  and  since  had  and  so- 
lemnised between  the  said  G.  H.  and  /.  K.  now  his  wife,]  in  open 
court,  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the 
hands  and  acceptance  of  the  said  steward  by  the  rod,  according 
to  the  custom  of  this  manor,  all,  &c.,  with  their  appurtenances, 
and  to  which  same  premises,  the   said   G.  H,  was  admitted  at  a 

special  court  holden  for  this  manor,  on  the day  of ;  and 

the  reversion,  &c.,  and  all  the  estate,  &c.,  to  the  use  of  Z.  il/.,  of,  &c., 


copy.  The  mode  of  entering  satisfaction 
pursuant  to  the  warrant,  is  for  the  steward 
to  make  the  following  note  in  the  margin 
of  the  court-roll  containing  the  condi- 
tional surrender  or  the  presentment  of 
it  if  made  out  of  court,  viz.  "  All  prin- 
**  cipal  and  interest  monies  secured  by 


'*  this  surrender  have  been  dischaiged, 
"  as  will  appear  by  a  warrant  to  enter 
"  satisfaction  inrolled  at  a  court  holden 

"  for  tliis  manor  on  the day  of 

" J,  S,y  steward."    Ante,  pt.  I, 
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and  iV.  O.,  of,  &c.,  their  heirs  and  assigns  for  ever,  according  to  the 
custom  of  this  manor.     But,  nevertheless,  in  tncstfor  the  said  G.  H. 
and  his  heirs^  in  the  mean  time^  and  until  the  said  intended  mar- 
riage shall  be  had  and  solemnised,  and  immediately  after  the  solemn- 
isatum  thereof  (a)y   upon  and  for  the  several  trusts,    intents,   and 
pnrposes  hereinafter  expressed,  that  is  to  say,  upon  trust  during  the 
joint  natural  lives  of  the  said  G.  H.  and  /.  K.  his  intended  wife,  to 
pay  the  rents  and  profits  of  the  said  customary  or  copyhold  here- 
ditaments and  premises,  firom  time  to  time,  as  they  shall  grow  due, 
and  be  received,  unto  such  person  or  persons,  and  in  such  manner  as 
the  said  /.  K.j  notwithstan£ng  the  said  intended  coverture  by  any 
note  or  notes,  in  ^Titing,  signed  with  her  own  hand,  but  not  by  way 
of  anticipation,  shall  direct  or  appoint;  And  for  want  of  such  direc- 
tion or  appointment  firom  time  to  time,  upon  trust  to  pay  the  same 
rents  and  profits,  into  the  proper  hands  of  the  said  /.  K.  for  her 
separate  use  and  benefit,  exclusive  of  the  said  G.  H.y  who  is  not  to 
mtermeddle  therewith,  nor  are  the  same  to  be  subject  to  his  debts, 
control,  or  engagements.     And  it  is  hereby  declared  that  the  receipt 
and  receipts  of  the  said  /.  JL,  or  of  such  her  appointee  or  appointees 
as  aforesaid,  shall  be  a  good  and  sufficient  discharge  for  so  much  of 
the  aforesaid  rents  and  profits,  as  shall  be  therein  respectively  ac- 
knowledged or  expressed  to  be  receeived.    And  afl^r  the  decease  of 
either  of  them,  the  said  G.  H.,  and  /.  JT.,  his  intended  wife,  then  in 
trust  for  the  survivor  of  them,  the  said  (?.  H,  and  /.  K.,  and  his  or 
her  assigns  for  and  during  the  term  of  his  or  her  natural  life,  and  firom 
and  after  the  decease  of  the  survivor  of  the  said  G,  H.  and  /.  K.j  his 
intended  wife,  in  trust  for  all  or  any  such  one  or  more  of  the  child  or 
children  of  the  said  G.  H.  by  the  said  /.  K.  to  be  begotten,  for  such 
estate  or  estates,  in  such  parts,  shares,  and  proportions,  manner  and 
form,  and  with,  under,  and  subject  to  such  powers,  provisoes,  re- 
strictions and  limitations  over,  for  the  benefit  of  any  one  or  more  of 
such  child  or  children,  as  they  the  said  G.  H.  and  /.  K,  by  any  deed 
or  deeds,  writing  or  \^Titings,  to  be  by  them  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  shall 
direct  or  appoint ;  and  for  want  of  such  joint  direction  or  appoint- 
ment, then,  as  the  survivor  of  them,  the  said  G.  H,  and  /.  JT.,  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by  such  survivor  sealed 

(a)    If  the  surrender  be  made  after      ted,  and  /.  K,  to  be  described  through- 
marriage,  pursuant  to  articles  executed      out  as  /.  H.^  the  wife  of  G.  H, 
previously,  the  words  in  italics  to  be  omit- 
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and  delivered  in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses,  or  by  his  or  her  last  will  and  testament  in  writing,  or  mj 
codicil  or  codicils  thereto,  to  be  signed  and  published  in  the  presence  of, 
and  attested  by  three  or  more  such  witnesses,  shall  direct  or  appoint; 
and  for  want  of  any  such  direction  or  appointment,  and  as  to  such  part 
of  the  premises,  concerning  which  no  such  direction  or  appointment 
shall  be  made,  so  as  to  be  a  complete  disposition  of  the  costomaiy 
fee  simple  and  inheritance  thereof;  and  subject  to  any  incomplete 
direction  or  appointment  to  be  made  as  aforesaid,  in  trust  for  all  and 
every  the  child  and  children  of  the  said  G.  H.  by  the  said  /.  iT.  to  be 
begotten,  equally  to  be  divided  between  and  amongst  them  share  and 
share  alike,  their  respective  heirs  and  assigns  for  ever  as  tenants  in 
common : — ^But  in  case  there  shall  not  be  any  child  of  the  said  G.  H. 
by  the  said  /.  JT.,  or  being  such,  and  all  and  every  of  them  shall 
happen  to  die  under  the  age  of  twenty-one  years,  without  leaving  issue 
of  his,  her,  or  their  body  or  respective  bodies  lawfuUy  begotten  him, 
her,  or  them  surviving,  then  in  trust  for  the  survivor  of  the  said  (?.  H. 
and  /.  jr.,  his  or  her  heirs  and  assigns  for  ever.  [But  if  the  surren- 
der be  made  pursuant  to  a  covenant  in  marriage  articles,  wherein  the 
trusts  are  declared,  then  omit  the  words  in  italics,  and  all  subsequent 
to  them,  and  say,  ^^  Upon  and  for  such  trusts,  intents,  and  purposes 
'^  as  are  expressed  and  declared  concerning  the  same  customary  or 
^^  copyhold  hereditaments  and  premises  in  and  by  the  said  indenture 

"  of  the day  of ,  or  such  of  them  as  are  now  subsisting 

^^  and  capable  of  taking  effect '^  (a)  ]. 

(10.  b).  Now  at  this  court  come  the  said  Z.  Af.  and  N.  O,  and 
pray  to  be  admitted  to  the  said  customary  or  copyhold  hereditaments 
and  premises,  with  their  appurtenances,  so  surrendered  to  their  use 
as  aforesaid ;  To  whom  the  lord  of  this  manor,  by  the  said  steward, 

grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said ■ 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said 
X.  M.  and  N.  O.  and  their  heirs,  upon  and  for  such  trusts,  intents, 
and  purposes,  nevertheless,  as  aforesaid,  to  be  holden  of  the  lord  by 
copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or 


(a)  Should  it  be  thought  desirable  to 
give  the  trustees  a  power  of  sale,  or  a 
power  of  leasing  with  the  license  of  the 
lord,  (and  with  the  approbation  of  the 
parents  or  the  survivor  of  them,  and  of 


the  guardians  of  the  children,  after  their 
decease,)  the  trusts  should  be  declared 
by  a  separate  instrument  containing  such 
powers.  Ante,  pt.  1,  pp.  230  et  seq. 
475,  461. 
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rents,  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed; and  so  (saving  the  right  of  the  lord)  the  said  L.  M.  and  N.  O, 
are  admitted  tenants  thereof,  in  manner  and  form  aforesaid,  and  pay 

to  the  lord  on  such  their  admittance,  a  fine  certain  of  £ ,  and 

their  fealties  are  respited. 

( Surrender  by  P.  Q.  and  R.  S.  (trustees  for  sale  of  W.  Y.)  to  T.  V. 

and  his  admittance.) 

(11.  a).  At  this  court  come  P.  Q.,  of,  &c.,  and  R,  iS.,  of,  &c., 
castomaiy  tenants  of  this  manor,  and  by  virtue,  and  in  pursu- 
ance of  the  trusts  reposed  in  them  by  the  surrender  hereinafter  re- 
ferred to,  and  in  consideration  of  the  sum  of  £ to  them  in  hand 

well  and  truly  paid  by  T,  F.,  of,  &c.,  in  open  court,  surrender  into 
the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  ste^ivard,  by  the  rod,  according  to  the  custom  of  this  manor, 
AD,  &c.,  vrith  their  appurtenances,  (and  to  which  same  premises, 
the  said  P.  Q.  and  R.  S.  were  admitted  at  a  general  court,  holden  for 

this  manor,   on  the day  of ,  upon  and  under  a  surrender, 

previously  made  thereof,  to  their  use,  by  W.  Y.,  of,  &c.,  late  one  of 
the  customary  tenants  of  this  manor,  upon  the  trusts,  and  for  the  in- 
tents and  purposes,  in  the  same  surrender  mentioned.)  And  the  re- 
version, &c.,  and  all  the  estate,  &c.,  to  the  use  of  the  said  T.  F.,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  this  manor. 

(11.  b).  Now  at  this  court  comes  the  said  T.  V.  by  X.  Z.  his  at- 
torney in  this  behalf,  appointed  by  the  court  (a),  and  prays  to  be  ad- 
mitted to  the  said  customary  or  copyhold  hereditaments  and  premises, 
so  surrendered  to  his  use  as  aforesaid,  to  which  said  T,  V.  (in  the 
person  of  his  said  attorney)  the  lord  of  this  manor,  by  the  said  stew- 
ard, grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

•  hereditaments  and  premises,   with  their  appurtenances, 

unto  the  said  T.  V.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of 
court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
and  other  duties  and  services  therefore  due,  and  of  right  accustomed, 
and  so  (saving  the  right  of  the  lord)  the  said  T.  V.  (in  the  person  of 
his  said  attorney)  is  admitted  tenant  thereof,  and  pays  to  the  lord 

on  such  his  admittance,  a  fine  certain  of  £ ,  and  his  fealty  is 

respited. 

(b)  AntCy  pt.  1,  p.  360. 
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('Surrender  to  vsea  by  T.  W.  pursfmnt  to  the  marriage  articki  of 
his  son  V.  W-  ,•  and  admittance  of  V.  W.  for  life. J 

(12.  a)>  At  this  court  comes  T.  W.  one  of  the  customary  tenants 
of  this  manor,  and  in  pursuance  of  certain  articles' executed  previous 
to  a  marriage  lately  had  and  solemnised  between  V.  fV.  (eldest  sob 
of  the  said  T.  W.)  and  S.  T.  spinster,  and  in  consideration  of  the  said 
marriage,  and  of  the  natural  love  and  affection  which  the  said  T.  W, 
hath  and  beareth  for  his  said  son  F.  W.^  in  open  court  surrenders  into 
the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor, 
All,  &c.,  with  the  appurtenances,  to  which  said  hereditaments  and 
premises  the  said  T.    W.  was  admitted  at  a  special  court  holden 

for  this  manor,  on  the day  of .    And  the  reversion,  &c., 

and  all  the  estate,  &c.,  to  the  use  of  the  said  F.  W.  and  his  assigns, 
during  the  term  of  his  life,  without  impeachment  of  any  such  waste 
as  he  may  commit  with  the  license  of  the  lord  or  lady,  lords  or  ladies 
of  this  manor  for  the  time  being  (a)  ;  and  from  and  immediately  after 
the  decease  of  the  ssid  F.  W,  to  the  use  of  the  said  S.  IV.,  now  the 
wife  of  the  said  V.  W.^  and  her  assigns,  during  the  term  of  her  life, 
with  the  like  permission  to  commit  waste,  as  is  hereinbefore  given  to 
the  said  F.  W.  {b)  ;  and  immediately  after  the  decease  of  the  survivor 
of  the  said  F.  W.  and  S.  his  wife,  to  the  use  of  the  first  son  of  the 
body  of  the  said  F  W,  by  the  said  S,  his  wife  to  be  begotten,  and 
the  heirs  of  the  body  of  such  first  son  lawfiilly  issuing,  and  for  de- 
fault of  such  issue,  to  the  use  of  tlie  second,  third,  fourth,  and  all  and 
every  other  son  and  sons  of  the  body  of  the  said  F.  W,  by  the  said 
S.  his  wife,  to  be  begotten  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of 


(a)  Should  die  lord  consent  to  wave 
his  right  to  enter  for  a  forfeiture  of  the 
tenant  for  life,  a  limitation  is  to  be  here  iur 
serted  to  trustees  and  their  heirs  for  the 
life  of  V.  W,  for  preserving  the  contin- 
gent remainders,  ante,  pt.  1,  pp.  475  to 
480. 

(h)  When  a  provision  of  this  nature 
is  meant  to  be  in  bar  of  dower  and  free- 
bench,  that  intention  should  be  declared 
by  a  separate  instrument ;  and  when  it 
is  desired  to  create  a  power  of  sale,  or 


any  other  powers  frequently  inserted  in 
marriage  settlements,  such  as  a  power 
for  the  husband  to  limit  a  jointure  to 
a  future  wife,  or  to  chai^  the  estate 
with  portions  for  children  by  such  wife, 
it  will  be  necessary  to  vest  the  legal 
estate  in  trustees,  declaring  the  trusts 
by  a  separate  instrument,  to  be  referred 
to  in  the  surrender  to  and  admittance  of 
the  trustees.  AnUj  pt.  1,  pp.  230  eC 
seq.,  475,  481. 
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birth  and  seniority  of  age,  and  of  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully  issu- 
ing, the  elder  of  such  sons  and  the  heirs  of  his  body  issuing  to  be 
always  preferred,  and  to  take  before  the  younger  of  the  same  son  and 
SODS,  and  the  heir^  of  his  and  their  body  and  bodies  issuing,* and  for 
de&ult  of  such  issue,  to  the  use  of  the  said  T,  W,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of  this  manor. 

(12.  h).  And  at  this  court  comes  the  said  V.  W.,  and  prays  to 
be  admitted  for  the  term  of  his  life,  by  virtue  of  the  said  surrender 
so  made  by  the  said  T.  W.  to  his  use  as  aforesaid,  and  with  such 
remainders  over  as  in  the  same  surrender  are  mentioned,  to  all  and 
singular  the  aforesaid  customary  or  copyhold heredita- 
ments and  premises,  with  their  appurtenances ;  to  toham  the  lord  of 
this  manor,  by  the  said  steward,  grants  seisin  thereof  by  the  rod,  to 

have  and  to  hold  the  said hereditaments  and  premises 

hereinbefore  described,  and  so  surrendered  by  the  said  T.  W.  as  afore- 
said, with  their  appurtenances,  unto  the  said  V.  W.  and  his  assigns, 
for  the  term  of  his  life,  and  with  such  remainders  over  as  aforesaid, 
to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord, 
accprding  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and 
the  ancient  annual  rent  or  rents,  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord) 
the  said  V.  W.  is  admitted  tenant  thereof,  in  manner  and  form  afore-  ' 
saidy  and  pays  to  the  lord  on  such  his  admittance,  a  fine  certain  of 
£ ,  and  his  fealty  is  respited. 


(Presentment  of  the  deaths  ofY.  W.  and  wifej  Recovery  suffered  by 
J.  W.  their  eldest  son,  and  his  admittance  in  fee,)  (a). 

(13,)  At  this  court  the  homage  present  the  deaths  of  V.  W.y  late 
one  of  the  customary  tenants  of  this  manor,  and  S.  W.  his  wife, 


4  viii 


(a)  I  have  thought  it  right  to  show  in 
the  present  edition  the  mode  of  barring 
intails  of  copyholds  prior  to  the  act  of 
3rd  &  4th  W.  4.  c.  74.,  (passed  only  the 
28th  Aug.  1833,)  for  abolishing  common 
recoTeries,  and  plaints  in  nature  thereof. 

The  various  forms  suggested  (as  acts 
in  court)  by  the  provisions  of  the  above 
statute,  as   well  for  the  purpose  of  a 


disposition  in  fee  by  a  tenant  in  tail  in 
possession,  and  by  a  tenant  in  tail  in 
remainder,  with  the  consent  of  the  te- 
nant for  life,  (the  protector  of  the  settle- 
ment,) as  for  acquiring  a  base  fee  when 
the  tenant  for  life  is  not  concurring, 
will  be  found  at  the  beginning  of  the 
rolls  of  the  second  court,  post. 
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leaving  J.  FF.,of,  &c.  their  eldest  son,  who  by  virtue  of  a  certain  sur- 
render made  by  T,  W.y  the  father  of  the  said  F.  W.  at  a  court  holden 
for  this  manor  on  the day  of ,  is  now  tenant  in  tail  gene- 
ral in  possession,  according  to  the  custom  of  this  manor,  of  all  and 
singular  the  customary  or  copyhold  hereditaments  hereinafter  de- 
scribed, and  to  which  the  said  V.  W.  was  admitted  at  the  last  men- 
tioned court  for  the  term  of  his  Ufe,  with  such  remainders  over  as 
were  expressed  in  the  aforesaid  surrender. 

Now  at  this  court  comes  the  said  J.  W.^  and  in  open  court  surren- 
ders into  the  hands  of  the  lord  of  this  manor,  by  the  bands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of 
this  manor.  All,  &c.  with  their  appurtenances :  And  the  reversion, 
&c.  and  all  the  estate,  &c.  to  the  use  of  B.y  his  heirs,  and  assigns  for 
ever,  according  to  the  custom  of  this  manor,  and  for  the  purpose  of 
suffering  a  conunon  recovery  of  the  said  hereditaments  and  premises, 
in  the  manner  hereinafter  mentioned,  to  which  said  j8.,  (being  present 
here  in  court,)  the  lord  of  this  manor,  by  the  said  steward,  grants 
seisin  of  the  same  premises  by  the  rod,  to  have  and  to  hold  the  said 
messuages,  tenements,  hereditaments,  and  premises,  with  their  appur- 
tenances, unto  the  said  B,  and  his  heirs  by  copy  of  court  roll  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit 
of  court,  and  the  ancient  annual  rent  or  rents  and  other  duties  and 
services  therefore  due  and  of  right  accustomed ;  and  so  (saving  the 
right  of  the  lord)  the  said  B.  is  admitted  tenant  thereof,  but  he  pays 
no  fine  to  the  lord  for  such  his  admittance,  because  this  estate  is  only 
had  for  further  assurance,  and  his  fealty  is  respited. 

And  afterwards  (sitting  the  court)  comes  C,  of,  &c.,  and  in  full 
and  open  court  makes  his  plaint  against  the  said  B,  of  a  plea  of  land 

of  the  tenements  aforesaid,  by  the  names  and  descriptions  of 

messuages, stables, orchards,  gardens,  acres  of 

land, acres  of  meadow,  and acres  of  pasture,  with  the  ap- 
purtenances within  this  manor  and  the  jurisdiction  of  this  court,  and 
makes  protestation  to  prosecute  his  plaint  in  this  court,  in  the  form 
and  nature  of  a  writ  of  entry  sur  disseizin  en  le  post  at  common  law, 
according  to  the  custom  of  this  manor,  and  finds  pledges  to  prosecute, 
to  wit,  John  Doe  and  Richard  Roe,  whereupon  the  said  B.  being 
present  here  in  court,  prays  leave  to  make  answer  to  the  said  C. 
without  fiirther  process,  and  it  is  granted  to  him. 

And  thereupon  the  said  C,  in  person  demands  against  the  said  B* 
the  tenements  aforesaid,  with  their  appurtenances,  as  his  right  and 
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inheritance,  and  saith  that  he  was  seised  of  the  same  in  his  demesne 
as  of  fee  and  right,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  in  lime  of  peace,  in  the  time  of  our  lord  the  king  that 
now  is,  by  taking  the  profits  or  esplees  thereof  to  the  value,  &c. ; 
and  into  which  the  said  B.  hath  not  entry  but  after  the  disseisin, 
which  Hugh  Hunt  unjustly  and  without  judgement  made  upon  the 
said  C.  within  thirty  years  last  past,  and  therefore  prosecutes  his 
plaint,  &c. 

And  thereupon  the  said  B,y  present  here  in  court,  defends  his  right, 
when,  &c.,  and  voucheth  to  warrant  the  said  J.  W.  who  (present  here 
m  court)  enters  into  the  warranty,  and  freely  warrants  the  tenements 
aforesaid,  with  their  appurtenances,  to  the  said  B. 

And  thereupon  the  said  C.  demands  against  the  said  J.  W.,  tenant 
by  his  own  warranty,  the  tenements  aforesaid,  with  their  appurte- 
nances, in  form  aforesaid,  and  saith  that  he  was  seised  of  the  same  in 
his  demesne  as  of  fee  and  right,  at  the  will  of  the  lord,  according  to 
the  custom  of  this  manor,  in  time  of  peace,  in  the  time  of  our  lord 
the  king  that  now  is,  by  taking  the  profits  or  esplees  thereof  to  the 
?alae,  &c.,  and  into  which,  &c.,  and  therefore  prosecutes  his  plaint, 
&c. 

Whereupon  the  said  J.  W.,  present  here  in  court,  defends  his  right, 
when,  &c.,  and  voucheth  to  warrant  X>.,  who  also,  present  here  in 
court,  enters  into  the  warranty,  and  fi-eely  warrants  the  tenements 
aforesaid,  with  their  appurtenances,  to  the  said  J.  W. 

And  thereupon  the  said  C.  demands  against  the  said  D.,  tenant  by 
his  own  warranty,  the  tenements  aforesaid,  with  their  appurtenances, 
in  form  aforesaid,  and  saith  that  he  was  seised  of  the  same  in  his 
demesne  as  of  fee  and  right,  at  the  Vill  of  the  lord,  according  to  the 
custom  of  this  manor,  in  time  of  peace,  in  the  time  of  our  lord  the 
king  that  now  is,  by  taking  the  profits  or  esplees  thereof  to  the  value, 
&c.,  and  into  which,  &c.,  and  therefore  prosecutes  his  plaint,  &c. 

And  the  said  D.  tenant  by  his  own  warranty,  defends  his  right, 
when  &c.,  and  saith  that  the  said  Hugh  Hunt  did  not  disseise  the 
said  C.  of  the  tenements  aforesaid,  with  their  appurtenances,  as  he  by 
his  plaint  and  declaration  above  doth  allege ;  and  of  this  he  puts  himself 
upon  the  homage  (a).  And  the  said  C  craves  leave  to  imparle  until 
a  quarter  before  four  of  the  clock  of  the  afternoon  of  this  day,  and  it 

(a)  This  is  of  the  same  force  as  a  size  at  common  law.  See  SiaffordU 
tenant's  putting  himself  on  the  grand  as-      case,  Dy.  111.  h. 
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is  granted  to  him  by  the  court,  and  the  same  houi 
saidD. 

And  ailerwards,  at  the  said  hour,  the  said  C.  com 
person,  but  the  said  />.,  although  solemnly  called,  o 
but  departeth  in  contempt  and  maketh  default,  the 
sidered  and  adjudged  by  the  court,  that  the  said  ( 
seiBin  against  the  said  B.  of  the  tenements  aforesai 
purtenances ;  and  that  the  said  B.  have  of  the  cusl 
tenements  of  the  said  J.  IV.  within  this  manor  anc 
of  this  court,  to  the  value,  &c.  And  that  the  said  J 
customary  lands  and  tenements  of  the  said  D.  with 
the  jurisdiction  of  this  court,  to  the  value,  &c.  Ai 
mercy,  &c. 

And  thereupon  the  said  C.  prays  the  lord's  preo 
the  custom  of  this  manor,  to  be  directed  to  E.,  haiW 
to  cause  lull  seisin  of  the  tenements  aforesaid,  wil 
nances,  to  be  delivered  to  him,  which  is  granted  ac 
able  here  forthwith  (a). 

And  afterwards,  (sitting  the  court,)  the  said  E.  ai 
into  court,  and  the  stud  E.  certifies  to  the  court  tha 
said  precept  to  him  directed,  he  hath  caused  full  » 
ments  aforesud,  with  their  appurtenances,  to  be  del 
C,  as  by  the  said  precept  he  was  commanded,  &c. 

Whereupon  the  sfud  C.  prays  to  be  admitted  t 
whom  the  lord  of  this  manor  by  the  said  steward  gn 
by  the  rod,  to  have  and  to  hold  all  and  singular  the  i 
tenements,  hereditaments  and  premises,  with  the 
unto  the  said  C  and  his  heirs,  to  be  holden  of  the 
court  roll]  at  the  will  of  the  lord,  according  to  t} 
manor,  by  fealty,  suit  of  court,  and  the  ancient  ann 
and  other  duties  and  services  therefore  due  and  of  i 
and  80  (saving  the  right  of  the  lord]  the  said  C.  ii 
thereof,  but  he  pays  no  fine,  because,  &c.,  and  his  f 

And  afterwards  at  this  same  court,  the  said  C. 
own  proper  persons,  surrender  into  the  bands  of 
manor,  by  the  hands  and  acceptance  of  the  said  st^ 
according  to  the  custom  of  this  manor ;  and  alst 

(«)  See  this  precept,  post.  [D].  "  Forms  of  Prea 
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singular  the  said  messuages  or  tenements,  hereditaments  and  premises, 
with  their  appurtenances,  so  recovered,  and  to  which  the  said  C. 
hath  been  so  admitted  as  aforesaid ;  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereof;  and  all 
the  estate,  right,  title,  and  interest  whatsoever  of  them  the  said  C,  and 
A,  and  each  or  either  of  them,  in  and  to  the  same  premises  and  every 
part  thereof,  to  the  use  of  the  said  J.  W.  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  this  manor.  To  which  said  J.  W.y 
the  lord  of  this  manor,  by  the  said  steward,  grants  seisin  thereof  by 
the  rod,  to  have  and  to  hold  the  said  messuages  or  tenements,  here- 
(fitaments  and  premises,  with  their  and  every  of  their  appurtenances, 
onto  the  said  «/.  W,  and  his  heirs,  to  be  holden  of  the  lord  by  copy 
of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
maDor,  by  fealty,  suit  of  court,  and  the  ancient  rent  or  rents  and  other 
duties  and  services  therefore  due  and  of  right  accustomed ;  and  so 
(saving  the  right  of  the  lord)  the  said  J.  W,  is  admitted  tenant  there- 
of in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  on  such 

his  admittance  a  fine  certain  of  £ .     [Bui  if  3.  W.  had  heen 

admitted  in  taily  and  paid  a  fine  to  the  lord^  then  the  entry  would  be, 
^  but  he  pays  no  fine  to  the  lord  on  such  his  admittancey  having  paid 
^  a  fine  on  his  admittance  in  tail  at  this  court^\  (a),  and  his  fealty 
is  respited. 


(Plaint  of  right  patent  by  A.,  against  C,  and  precept  of  summons 

awarded.) 


(14).  At  this  court  comes  A.y  of,  &c.,  claiming  to  be  the  eldest 
grandson  and  heir,  according  to  the  custom  of  this  manor,  of  B,  B.^ 
deceased,  formerly  one  of  the  customary  or  copyhold  tenants  of  this 
manor,  in  his  own  proper  person,  and  complains  against  C,  gentle- 
man, in  a  plea  of  land  (to  wit)  of messuages,  • tofts,  ' 

bams, outhouses, orchards, gardens, acres  of  land, 

acres  of  meadow,  and acres  of  pasture,  with  the  appur- 
tenances, situate  and  being  in  the  parish  of ,  in  the  county  of 


• ,  aforesaid,  and  within  and  holden  of  this  manor,  by  copy  of 

court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor ;  and  the  said  A.  makes  protestation  to  prosecute  his  plaint  in 


(a)  Anic,  pt.  1,  p.  410. 
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this  court,  in  the  form  and  nature  of  a  writ  of  our  said  lord  the  king, 
of  right  patent  at  common  law,  according  to  the  custom  of  this 
manor,  and  finds  pledges  to  prosecute  his  said  plaint  in  this  court, 
to  wit,  John  Doe  and  Richard  Boe,  and  the  s&id  A.  prays  process 
thereupon,  to  be  made  against  the  aforesaid  C,  according  to  the 
custom  of  this  manor. 

Therefore,  according  to  the  custom  of  this  manor,  a  precept  (a)  is 
awarded  and  issued  to  W.  Y.,  bailiff  of  this  manor,  that  he  by  good 
summoners,  according  to  the  custom  of  this  manor,  summon  the  said 
C  to  be  and  personally  to  appear  at  the  next  general  customary  couit 

baron,  to  be  holden  for  this  manor,  that  is  to  say,  at ,  in  the 

parish  of aforesaid,  on the day  of now 

next  ensuing,  at  ten  o^clock  in  the  forenoon,  to  answer  to  the  said 
A.  in  the  plea  aforesaid.  And  the  same  day  is  given  to  the  said  A.  at 
the  same  place,  &c.  {b). 

Here  follows  the  power  of  attorney,  from  the  said  A.  B. 
to  the  sud  C  D.  (see  9.  a). 
Know  all  men,  &c.  [the  power  to  be  copied  verbatim] . 

Examined  by  me, 
* «/.  S.,  steward. 


J*    • 


«  • 


.   '  if 


(a)  See  Fonns  of  Precepts,  &c.  [E  1.] 
post. 

(6)  See  the  entry  of  the  bailiff's  re- 
turn to  this  precept,  and  further  pro- 
ceedings under  the  above  plaint,  at  the 
end  of  the  second  court. 

If  at  the  next  court  the  parties  and 
their  counsel  and  attomies  should  attend, 
and  a  compromise  should  take  place,  the 
entry  on  the  rolls  should  be  as  follows  : 

And  also  at  this  court  came  as  well  the 
said  A,  as  the  said   C,  by  their  respec- 


tive counsel  and  attomies  aforesaid, 
and  the  said  A.  doth  not  declare  against 
the  said  C,  nor  doth  he  further  prose-* 
cute  his  said  plaint.  Therefore  it  is 
considered  that  the  said  A,  take  no- 
thing by  his  plaint,  and  that  the  said 
C,  do  go  thereof  without  day,  &c.  And 
that  he  the  said  C.  hold  the  tenements 
aforesaid  with  the  appurtenances  to  him 
and  his  heirs  for  ever,  quit  of  the  said 
A.  and  his  heirs  for  ever. 
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SECOND  COURT. 


The  manor  of 


in  the  county  of 


} 


A  general  court  baron  of  A,  Z.  lord,  &c. 
[for  the  manner  of  entering  the  title  of 
the  court,  ^c.  and  the  names  of  the  homage, 
see  ante,  p,  (23). 


(Admittance  of  A,  B.  tenant  in  tail,  in  possession ;  surrender  by  him 
in  order  to  cu^quire  an  absolute  customary  fee ;  and  his  admittance 
thereto;  and  surrender  40  will,) 

(1.  a.)  At  this  court  the  homage  present  that  T.  W.,  late  one  of 
the  customary  tenants  of  this  manor,  and  whose  death  was  pre- 
sented at  the  last  general  court,  in  and  by  his  last  will  and  testament 
in  writing  bearing  date,  &c.  (the  probate  whereof  is  produced  in 
coort,)  gave  and  devised  all  his  customary  or  copyhold  hereditaments 
within  this  manor  by  the  description  of,  &c.  unto  the  said  A.  B.  and 
the  heirs  of  his  body,  with  certain  remainders  over. 

Now  at  this  court  comes  the  said  A.  B.  and  prays  to  be  admitted 
to  the  customary  or  copyhold  hereditaments  lying  within  and  holden 
of  this  manor  so  devised  to  him  as  aforesaid,  to  wit,  to  all,  &c.  (to 
which  said  hereditaments  the  said  71  TV.  was  admitted  at  a  court 

holden  for  this  manor  on  the day  of ,)  to  which  said 

A,  B.,  the  lord  of  this  manor  by  the  said  steward  grants  seisin 
thereof  by  the  rod,  to  have  and  to  hold  the  said  customary  or  copy- 
hold   hereditaments  and  premises  with  their  appurtenances 

onto  the  said  A,  B.  and  the  heirs  of  his  body,  according  to  the  form 
and  effect  of  the  devise  so  made  to  him  as  aforesaid,  to  be  holden  of 
the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  copit,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  services  therefore  due  and  of  right 
accustomed,  and  so  (saving  the  right  of  the  lord)  the  said  A-  B,  is 
admitted  tenant  thereof,  in  manner  and  form  aforesaid,  and  pays  to  the 

lord  for  a  fine  on  such  his  admittance,  the  sum  of  £ ,  and 

his  fealty  is  respited. 

(1.  b.)  And  afterwards  at  this  court  comes  again  the  said  A.  B., 
and  for  the  purpose  of  barring  and  extinguishing  the  estate  tail  of  and 
in  the  said  hereditaments  and  premises  to  which  he  the  said  A.  B.  is 
so  intiUed  as  aforesaid,  and  all  remainders  and  reversions  expectant 
thereupon,  and  of  vesting  the  same  premises  in  him,  the  said  A,  B, 
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and  his  faeirs  absolately/according  to  the  custom  of  this  manor,  and 
by  virtue  and  in  pursuance  of  the  provisions  in  this  behalf  contained 
in  an  Act  of  Parliament  passed  in  the  3rd  and  4th  years  of  the  reign 
of  his  present  Majesty,  King  William  the  Fourth,  for  the  abolition 
of  fines  and  recoveries,  and  for  the  substitution  of  more  simple  modes 
of  assurance  (a),  did  in  open  court  surrender  into  the  hands  of  the 
lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod,  according  to  the  custom  of  this  manor,  all  and  singular 

the hereditaments  and  premises  hereinbefore  described, 

with,  the  appurtenances  to  the  same  premises  belonging  or  appertain- 
ing; and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof;  and  all  the  estate,  right,  title,  interest,  be- 
nefit, power,  claim,  and  demand  whatsoever  of  the  said  A.  B,,  in,  to, 
or  out  of  the  same  premises  and  every  part  thereof,  to  the  use  of  him, 
the  said  A.  B.j  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  this  manor. 

(1.  c.)  To  which  said  A.  B.,  upon  his  prayer,  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  of  the  said  premises  by 
the  rod,  to  have  and  to  hold  the  said  customary  or  copyhold  — • 
■  hereditaments  and  premises  with  their  appurtenances  unto  the 
said  A,  B.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court 
roll  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  bj 
fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and  other 
duties  and  services,  therefore  due  and  of  right  accustomed;  and  so 
(saving  the  right  of  the  lord)  the  said  A.  B.  is  admitted  tenant  thereof 
in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  for  a  fine  on 

such  his  admittance  the  sum  of  £ ,  and  his  fealty  is  respited 

(1.  d.)  And  at  this  court  the  said  A.  J?.,  in  open  court  surrenders 
into  the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod  according  to  the  custom  of  this  manor,  all 

and  singular  the  said  customary  or  copyhold hereditaments 

and  premises  with  their  appurtenances,  to  which  he,  the  said  A.  B. 
hath  been  admitted  tenant  for  an  estate  in  customary  fee  simple  at 
this  court  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  ends,  intents,  and  purposes,  as  he,  the  said 
A.  B.  in  and  by  his  last  will  and  testament  in  writing  already  made, 
or  hereafter  to  be  made,  hath  given,  devised,  directed,  limited,  or  ap- 
pointed, or  shall  give,  devise,  direct,  limit,  or  appoint  the  same. 


(a)  See  §  15,  40,  50. 
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(Admittance  of  A.  B,j  tenant  for  life^  and  of  C,  Z>.,  tenant  in  tail,  in 
remainder:  surrender  by  them  to  E.  F,,  a  purchaser;  and  his  ad- 
mittance, and  surrender  to  iMlL) 

(2.  a.)     At  this  court  the  homage  present  that  R.  S.  late  one  of  the 
customary  or  copyhold  tenants  of  this  manor,  and  whose  death  was 

presented  at  a  court  holden  for  this  manor,  on  the day ■, 

in  and  by  his  last  will  and  testament  in  writing  bearing  date,  &c.,  (the 
probate  whereof  is  produced  at  this  court,}  gave  and  devised  all  his 
customary  or  copyhold  hereditaments,  holden  of  this  manor,  by  the 
description  of,  &c.,  unto  A,  B.,  of,  &c.,  and  his  assigns,  during  the 
term  of  his  natiual  life,  and  from  and  immediately  after  the  decease 
of  the  said  A.  B.  unto  C.  2).,  of,  &c.,  and  the  heirs  of  his  body,  with 
divers  remainders  over. 

Now  at  this  court  come  the  said  A.  B,  and  C,  2>.,  and  pray  to  be 
admitted  respectively,  according  to  the  form  and  eflTect  of  the  devise 
6o  made  to  them  by  the  said  will  of  the  said  B.  S.  deceased,  to  the 
customary  or  copyhold  hereditaments,  lying  within  and  holden  of 
this  manor,  whereof  the  said  R.  S.  so  died  seised  as  aforesaid,  to  wit, 
to  all,  &C.,  with  the  appurtenances,  (to  which  same  premises,  the  said 

B.  S.  was  admitted  at  a  court  holden  for  this  manor  on  the day 

of ,)  to  which  said  A.  B.  and  C  D.  the  lord  of  this  manor,  by 

the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold 
the  said hereditaments  and  premises  with  their  appurte- 
nances unto  the  said  A.  B,  and  his  assigns  for  the  term  of  his  natural 
life,  and  from  and  immediately  after  his  decease  unto  the  said  C.  Z>., 
and  the  heirs  of  his  body,  according  to  the  form  and  effect  of  the  de- 
vise so  made  to  them,  the  said  A.  B.  and  C.  D.  respectively,  by  the 
said  will  of  the  said  R.  S.  deceased  as  aforesaid,  to  be  holden  of  the 
lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  and  other  duties,  and  services  therefore  due  and  of 
right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said  A.  B. 
and  C.  D.  are  admitted  tenants  thereof,  for  such  estates  and  interests, 
and  in  such  manner  and  form  as  aforesaid,  and  pay  to  the  lord  for  a 

£ne,  on  such  their  admittance  the  sum  of  £ —  («);  and  their 

respective  fealties  are  respited. 


(a)  If  by  the  custom  of  the  manor, 
remainder-men  are  to  be  admitted^sepa- 
rotely  from  the  tenant  for  Hfe,  and  to 
pay  a  distinct  fine,  then  say  **  and  pay 


**  to  the  lord  for  fines  on  such  their  ad- 
"  mittance  respectively  us  in  the  mar- 
**  gin." 
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(2.  6.)  And  at  this  court  come  again  the  said  A,  B.  and  C.  D.  and 
for  the  purpose  of  barring  and  extinguishing  the  said  estate-tail  of 
stnd  in  the  hereditaments  and  premises  hereinbefore  described  to 
which  the  said  C,  D.  is  so  intitled  as  aforesaid,  and  all  remain- 
ders and  reversions  expectant  thereupon,  and  of  conveying  and  as- 
suring the  same  hereditaments  and  premises,  with  their  appurtenances, 
to  the  use  of  ^.  F.  of,  &c.  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  this  manor,  pursuant  to  a  contract  for  sale  lately  entered  into 
by  the  said  A.  B.  and  C  D.  with  him  the  said  E,  JP.,  and  for  and  in 

consideration  of  the  sum  of  £ of  lawful  money  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  current  in  England,  to  them 
the  said  A.  B-  and  C.  2>.  in  hand  well  and  truly  paid  by  the  said 
E,  F.  at  the  time  of  making  this  surrender ;  and  by  virtue  and  in  pur- 
suance of  the  provisions  in  this  behalf  contained  in  an  act  of  parlia- 
ment passed  in  the  3rd  and  4th  years  of  the  reign  of  his  present 
Majesty  King  William  the  Fourth,  for  the  abolition  of  fines  and  reco- 
veries, and  for  the  substitution  of  more  simple  modes  of  assurance  (a), 
in  open  court,  surrender  into  the  hands  of  the  lord  of  this  manor,  by 
the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according 
to  the  custom  of  this  manor,  All  and  singular  the  customary  or 
copyhold hereditaments  and  premises  hereinbefore  de- 
scribed, and  to  which  the  said  A.  B.'  and  C.  2>.  respectively  have 
been  so  admitted  at  this  court  as  aforesaid,  with  the  appurtenances  to 
the  same  premises  belonging  or  appertaining ;  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof; 
and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and  de- 
mand whatsoever  of  the  said  A.  B.  and  C.  D.  respectively  in,  to,  or 
out  of  the  same  premises  and  every  part  thereof;  to  the  use  of  the 
said  E.  F.  his  heirs  and  assigns  for  ever,  according  to  the  custom  of 
this  manor. 

(2  c.  &  d.)  And  at  this  court  comes  the  said  E,  F.  and  prays  to 
be  admitted  to  the  said  customary  or  copyhold  hereditaments  and  pre- 
mises, with  the  appurtenances,  so  surrendered  to  his  use  at  this  court 
as  aforesaid,  to  whom  the  lord  of  this  manor  by  the  said  steward  grants 

seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises  with  their  appurtenances  unto  the  said 
E.  F,  and  his  heirs,  to  be  holden  of  the  lord,  by  copy  of  court  roD,  at 
the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty, 


(a)  See  §  15,  22,  40,  42,  50,  52. 
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suit  of  court,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving 
the  right  of  the  lord)  the  said  E,  F,  is  admitted  tenant  thereof,  and 

pays  to  the  lord  for  a  fine  on  such  his  admittance  the  sum  of  dC , 

and  his  fealty  is  respited.  [Surrender  to  will  to  follow  as  in  the  last 
precedent] 

(Surrender  by  C.  B.  tenant  in  tail  in  remainder^  to  the  use  of  him" 
ielfinfeej  with  the  consent  of  the  tenant  for  life^  (the  protector  of 
the  settlement  J  and  admittance  qfC.  B.  to  the  remainder  in  fee  J, 

(3.  a.)  At  this  court  comes  C  B.  first  and  eldest  son  of  A.  B.  of, 
&c.  And  also  the  said  A.  B.  (the  said  C.  B,  being  seised  of  and  well 
intitled  to  the,  customary  or  copyhold  hereditaments  hereinafter  de- 
scribed, with  their  appurtenances,  for  a  customary  estate  in  tail  general, 
in  remainder,  expectant  on  the  decease  of  the  said  A,  B.j  under  and 
by  virtue  of  the  limitations  contained  in  [state  whether  under  a  sur- 

r 

render  by  way  of  settlement,  or  a  will]  to  which  same  hereditaments 
the  said  A.  B.  was  admitted  for  his  life  by  virtue  of  the  same  [surren- 
der or  will]  at  a  court  held  for  this  manor  the day  of (a) ;) 

and  the  said  C  B.  for  the  purpose  of  acquiring  a  base  customary  fee 
in  the  said  hereditaments  and  premises,  and  with  the  consent  of  the 
said  J.  B.  signified  openly  in  court  immediately  previous  to  the  ac- 
ceptance of  this  surrender,  in  compliance  with  the  direction  in  that 
behalf  contained  in  an  act  of  parliament  passed  in  the  3rd  and 
4th  years  of  the  reign  of  his  present  Majesty  King  William  the 
Fourth,  for  the  abolition  of  fines  aud  recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  assurance  (6),  did  in  open  court  surren- 
der into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this 
manor.  All,  &c.  with  the  appurtenances  to  the  same  premises  be- 
longing or  appertaining ;  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues  and  profits  thereof;   and  all  the 


(a)  This  form  assumes  that  the  sur- 
render or  will  referred  to,  was  fully  pre- 
sented and  in  rolled  on  the  admittance  of 
A'  B.y  and  that  C.  B,  was  in  the  seisin, 
under  the  rule,  that  the  admittance  of  the 
tenant  for  life  is  the  admittance  of  the 
persons  intitled  in  remainder. 


See  the  next  precedent  for  effecting 
the  same  object  as  the  present  one,  but 
which  supposes  a  custom  for  tenants  in 
remainder  to  be  admitted. 

(6)  See  §  22,  52. 
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,  use,  trust,  benefit, 
7.  B.  in,  to,  or  out  < 
I  use  of  the  said  C 

custom  of  this  tnai 
:  C.  B.,  upon  bis 
rd,  graDts  seisin  of 

the  said —— 

Dances  unto  the  sa: 
1  to  take  effect  in  j 
)lden  of  the  lord,  h; 
J  to  the  custom  of 
t  annual  rent  or  re 
id  of  right  accusto: 
1  a  B.  is  admitted 
id  pays  to  the  lord 

and  his  feallj  is  re 

ant  in  tail  in  remai 
with  the  consent  O) 
the  remainder  tn_ 

;omes  C.  B.  first  a 
itted  for  a  customai 
he  decease  of  the  ea 
tained  in  [state  whi 
U],to  All,&c.withi 
tits  the  sfud  ^.  B.v 
[surrender  or  will] 

■ ;  to  which  si 

ird,  grants  seisin  tl 

—  ■ •  heredib 

I  the  said  C  B.  ant 

to  take  effect  in  po 
den  of  the  lord,  by 
^  to  the  custom  of 

annual  rent  or  reE 
nd  of  right  accust< 
\C.  B.'vs  admitted 

a  iiunender  la  will  as 


IX  TO  THE  COPYHOLDBR.  (47) 

ys  to  the  lord  on  such  his  admiltaDce,  a  fine 
1  his  fealty  is  respited, 
at  this  court  comes  the  said  C.  B.,«aA  also 
id  C.  B.  for  the  purpose  of  baning  and  ex- 
1  in  remainder  of  and  in  the  said  heredita- 
which  he  is  so  intitled  as  aforesaid^  and 
(ions  expectant  thereupon,  and  of  vesting 
n  the  said  C.  B.  and  his  heirs  absolutely, 
on  the  decease  of  the  said  A.  B.,  and 
said  A.  B.,  signified  openly  in  court  im- 
acceptance  of  this  surrender,  in  compliance 
behalf  contained  in  an  act  of  parliament 

years  of  the  reign  of  his  present  Majesty 
for  the  abolition  of  fines  and  recoveries,  and 
'e  simple  modes  of  assmtmce  (a),  did  in  open 
ands  of  the  lord  of  this  manor,  by  the  hands 
d  steward,  by  the  rod,  accon^g  to  the  cus- 

l  singular  the  • hereditaments  and 

[irihed,  with  the  appurtenances  to  the  same 
)ertaimng;  and  the  reversion  and  reversions, 
,  rents,  issues,  and  profits  thereof;  and  all  the 
,  benefit,  power,  claim,  and  demand  whatso- 
3  or  out  of  the  same  premises  and  every  part 
n  the  said  C.  B.  bis  heirs  and  asugns  for 
said,  according  to  the  custom  of  this  manor. 
:  C.  B.,  upon  his  prayer,  the  lord  of  this 
d,  grants  seisin  of  the  said  premises  by  the 

the  said hereditaments  and  pre- 

lances,  unto  the  said  C.  B.  and  his  heirs,  in 
I  to  take  effect  in  possession  on  the  decease 
slden  of  the  lord  by  copy  of  court-roll,  at  the 
;  to  the  custom  of  this  manor,  by  fealty,  suit 
annual  rent  or  rente,  and  other  duties  and 
d  of  right  accustomed ;  and  so  (saving  the 

C.  B.  is  admitted  tenant  thereof  in  manner 
id  pays  to  the  lord  on  such  his  admittance  a 
-,  and  his  fealty  is  respited. 
I  at  this  court  the  smd  C,  B.  in  open  court 

(a)  See$2^&2. 
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be  bands  of  the  lord  of  this  mai 
;  s^d  steward,  by  the  rod,  accoi 
id  singular  the  said  customary  o: 
d  premises  with  their  appurtene 
leen  admitted  tenant,  for  an  e 
nple,  at  this  court  as  aforesaid, 
B,  and  for  such  estate  or  estat 
be  said  C.  B.  in  and  by  his  last 
made  or  hereafter  to  be  made, 
or  appointed,  or  shall  ^ve,  de 


X  D.  tenant  in  tail  in  remain 
ee ;  and  hie  admittance  accordii 

i  court  comes  C  D.  of,  &c.  wb 

court  held  for  this  manor  on  t1 
ance  at  the  same  court  of  J.  B.  of 

■ and  hereditaments  bereini 

I  of  his  life  (a),  is  now  seised  of  thi 
im  the  said  C.  2>.  and  the  heirs 
tant  and  to  take  effect  in  possess! 
itb  several  remainders  over,  an< 

fee  in  the  same  customary  01 
Emd  in  pursuance  of  the  provii 

passed  in  the  3d  and  1th  year 
for  the  abolition  of  fines  and  rei 
ore  simple  modes  of  assurance  (1 
lands  of  the  lord  of  this  man* 
>  said  steward  by  tbe  rod,  accoi 
U,  &c.  with  the  appurtenances  t 
pertaining ;  and  the  reversion 
undcrs,  rents,  issues,  and  profits 
,  interest,  benefit,  power,  claim 

C.  D.  in  to  or  out  of  the  same 
le  use  of  him  the  said  C.  D.  his  I 

edent  assumes  that  men  ta  be  admiti 
torn  for  remainder-         (A)  See  g.  15, 


mix   TO  THE  COPYHOLDER.  (4l 

octant  and  to  take  effect  in  possession  on  tl 
^,  and  according  to  the  custom  of  this  mano 
ourt  comes  Again  the  said  C.  D.  and  prays  i 
customary  or  copyhold  hereditaments,  in  r 
i;  to  the  form  and  effect  of  the  surreiiiier  i 
t  this  court  as  aforesfud ;  to  whom  the  loi 
lid  steward,  grants  seisin  thereof  by  the  ro 

:  said  customary  or  copyhold  ■  an 

ir  appurtenances,  unto  the  said  C.  D.  and  h 
foresaid,  to  be  holden  of  the  lord,  by  copy  ' 
>f  the  lord,  according  to  the  custom  of  tb 
if  court,  and  the  ancient  annual  rent  or  ren 

services  therefore  due  and  of  right  accu 
he  right  of  the  lord)  the  said  C.  D.  is  admittc 
ader,  in  manner  and  foim  aforeiEud,  and  1 
e  on  such  his  admittance  the  sum  of  £—  ^  — 
i. 

is  at  this  court  the  said  C.  D.  sorrenders  iol 
'  this  manor,  by  the  hands  and  acceptance  i 

rod,  according  to  the  custom  of  this  mano 

lid  customaiy  or  copyhold hen 

,  with  their  appurtenances,  to  the  use  of  sue 

for  such  estate  or  estates,  ends,  intents  an 
\C.  D.  in  and  by  his  last  will  and  testamen 
e  or  hereafter  to  be  made,hath  given,  deviset 
lointed,  or  shall  give,  devise,  direct,  limit  c 


tenant  in  tail,  in  remainder,  and  turrende 
base  fee;  and  admittance  to  the  base  fee.) 

the  homage  find  and  present  that  at  a  cou 

on  the day  of ,  A.  B.,  of,  &c 

stomaiy  or  copyhold ■  and  herediti 

ibed,  for  the  term  of  his  life,  under  and  b 
1  contained  in  the  last  wiU  and  testament  i 
Kieased,  presented  and  inrolled  at  the  las 
J  which  said  will  the  same  customary  or  copi 
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hold  hereditaments  were  deviaed,  from  and  after  the  • 
said  A.  B.,  unto  C.  D.,  of,  &c.,  and  the  heirs  male  of 
AiUy  issuing,  with  certiuii  remainders  over. 

Now  at  this  court  comes  the  said  C.  D.  and  prays  t 
for  a  customary  estate  in  tul  male,  in  remainder,  esp 
decease  of  the  said  A.  B.,  under  and  by  virtue  of  the  li 
tained  in  the  s^d  will  of  the  said  T.  fV.,  deceased,  to 
the  appurtenances,  to  which  sud  C.  J).,  the  lord  of  t 
the  sud  steward,  grants  seisin  thereof  by  the  rod,  to  ha 

the  said ■  hereditaments  and  premises, 

purtenances,  unto  the  said  C.  D.  and  the  heirs  male  o 
reminder,  expectant  and  to  take  effect  in  possession  < 
of  the  said  A.  B.,  to  be  holden  of  the  lord,  by  copy  o 
the  will  of  the  lord,  according  to  the  custom  of  this  ma 
suit  of  court,  and  the  ancient  annual  rent  or  rents,  ai 
And  services  therefore  due  and  of  right  accustomed ;  i 
the  right  of  the  lord)  the  said  C.  D.  is  admitted  ten: 
manner  and  form  aforesaid,  and  pays  to  the  lord  for  a 
his  admittance  the  sum  of  £ ,  and  his  fealty  ii 

(6.  £.)  And  afterwards  at  this  court  comes  again  the 
ioT  the  purpose  of  acquiring  a  base  fee  in  the  said  customs 
hereditaments,  by  virtue  and  in  pursuance  of  the  provis 
in  an  act  of  parliament,  passed  in  the  3rd  and  4th  year 
of  his  present  Majesty  King  William  the  Folirth,  for  t 
fines  and  recoveries,  and  for  the  substitution  of  more  si: 
assurance  (a),  in  open  conrt  surrenders  into  the  bandi 
this  manor,  by  the  hands  and  acceptance  of  the  said  s 
rod,  according  to  the  custom  of  this  manor,  All  and  sii 

hereditaments  and  premises  hereinbefore  dei 

which  the  said  C.  D.  hath  been  so  admitted  at  tliis  con 
with  the  appurtenances  to  the  same  premises  beJongiuf 
ing;  and  the  reversion  and  reversions,  remainder  and  ren 
issues  and  profits  thereof;  and  all  the  estate,  right,  tiUe,  ii 
power,  claim,  and  demand  whatsoever  of  the  s^d  C.  1 
of  the  same  premises  and  every  part  thereof,  to  the  ] 
said  C.  D.  his  heirs  and  as^gns  for  ever,  according  to 
this  manor.  (Admittance  and  surrender  to  will  to  follot< 
precedent.) 

{a)  See  as  in  the  last  note. 
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(51) 


itled  to  an  equitable  estate  tail, 
acquire  an  equitable  customary 

aod  present, that  at  a  court  held  for 

the  customary  or  copyhold 

Ler  described,  were  Eurrendered  by 
he  use  of  C.  D.  of,  &c.  and  E.  F. 
ever,  according  to  the  custom  of 
ised  and  declared  in  an  indenture 
in  the  said  A.  B.  of  the  first  part, 
ed)  of  the  second  part,  and  the  Baid 
and  inrolled  at  the  said  last  men- 
iut  made  previously  to  a  marriage 
the  said  J.  B.  and  H.  H.) ;  and 
D,  and  E.  F.  were  admitted  tenants 
1  hereditaments,  upon  the  trusts  of 
mage  also  find  and  present,  that 
id  A.  B.  and  H.  his  wife,  by  virtue 
ement,  became  on  the  decease  of 
1  H.  his  wife,  equitably  inlitled  in 
jr  copyhold  hereditaments  herein- 
r  the  sfud  M.  B.,  and  the  heirs  of 
3.  lately  intermarried  with,  and  is 

id  B.  W.  and  M.  his  wife,  and  for 
e  estate  tail,  to  which  she  the  said 
Tand  in  the  customary  or  copyhold 
)  hereinafter  described,  with  theit 
s  and  reversions  expectant  there- 
editaments  and  premises  in  the  said 
;e  simple,  according  to  the  custom 
suance  of  the  provisions  contained 
be  3rd  and  4th  years  of  the  reign  ol 
the  Fourth,  for  the  abolition  of  finee 
ititution  of  more  simple  modes  ol 

much  of  the  limitatjans  and  crusts  of  th< 
deed,  as  will  establish  the  claim  of  tin 
feme  covert  to  an  equilabk  estate  tail. 


DIX  TO  THE  C( 

f,  W.  being  firsi 
I  her  said  husba 
1  open  court  si 
ehands  and  ac 
the  custom  of  I 
le  premises  bel< 
ms,  remainder 

all  the  estate, 
d  whatsoever  c 
,  or  out  of  the 

said  M.  W.,  I 
gf  this  manor  (i 


iooert,  equUabli 
band,  to  a  pure 

lomage  6nd  ani 
r  or  copyhold  t 
iment  in  writin 
thereof  is  prod 
!,  lands,  and  he 
,d  therein  men 
rill,  unto  C.  D. 
upon  the  trust 
I  (the  said  testi 
r-one  years,  ai 
len  in  trust  for 
r.     And  the  h< 

(11), 


e  priTate 

thati 

to  Tolun- 

holds 

0  be  the 

convc 

eqaitable 

each. 

requii 

»e  an  ea- 

79th 

or3&4 

(12), 

n.  (4), 

HOLDER.  (S3) 

and  that  the  said  will  was 
II  the  prerogative  court  of 

.     And  they  further 

cate  of  the  baptism  of  the 

enty-one  years  on  the 

resent,  that  the  said  H.  B. 
:&  of  G.H.,  of,  &c. 
H.  and  the  said  H.  H.  fais 
—  —  —  of  lawfiil  money 
id  Ireland,  current  in  Eng- 
liis  wife,  in  hand  well  and 
id  H.  H.  being  first  exa- 

apart  from  her  said  bus- 
ing thereto,  in  open  court, 
s  manor,  by  the  hands  and 
1,  according  to  the  custom 
mces  to  the  same  premises 
;  premises  the  said  C.  D, 
for  this  manor  on  the 

will  of  the  said  A.  B.  de- 
remainder  and  remainders, 
e  estate,  right,  title,  inter- 
atsoever  of  the  said  G.  H. 

out  of  the  same  premises 

said  /.  K.,  his  heirs  and 
f  this  manor  (a). 


lant  in  tail  in  remainder, 
ettlement,  for  the  purpose 
id  admittance  of  C.  O.  to 
wiU.) 

,  that  on  the day  of 

itilled  to  the  customary  or 

to  be  admitted  under  a  sur- 
<  be  made  to  him  hy  C.  D. 
F*.  the  devisees  in  trust. 
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copyhold  hereditaments  hereinafter  described,  for  an  estate  to  him 
and  the  heirs  of  his  body,  in  remainder,  expectant  on  the  decease  of 
A,  B.y  ofj  &c.,  under  and  by  virtue  of  the  limitations  contained  in 
the  [state  whether  a  surrender  by  way  of  settlement  or  a  will]  came 
before  TV.  B.y  deputy  steward,  for  that  purpose  and  turn  only  of  the 
said  J.  S.y  chief  steward  of  this  manor,  and,  for  the  purpose  of 
barring  and  extinguishing  the  said  estate  tail  to  which  the  said  C.  2>. 
was  so  intitled  as  aforesaid,  of  and  in  the  same  hereditaments,  and 
all  remainders  and  reversions  expectant  thereupon,  and  of  vesting  the 
same  hereditaments  in  the  said  C.  D.  and  his  heirs  absolutely,  in 
remainder,  from  and  after  the  decease  of  the  said  A.  B.,  according  to 
the  custom  of  this  manor,  did  out  of  court,  with  the  consent  of  the 
said  A.  B.y  signified  by  his  signature  to  the  memorandum  of  the 
same  surrender,  in  compliance  with  the  direction  in  that  behalf  con- 
tained in  an  act  of  parliament  passed  in  the  third  and  fourth  years  of 
the  reign  of  his  present  Majesty  king  William  the  Fourth,  for  the  abo- 
lition of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance,  surrender  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  deputy  steward,  by 
the  rod,  according  to  the  custom  of  this  manor.  All,  &c.,  with  the 
appurtenances  to  the  same  premises  belonging  or  appertaining ;  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  right,  tide,  interest,  benefit, 
power,  claim  and  demand  whatsoever,  of  the  said  C  7>.,  in,  to,  or 
out  of  the  same  premises  and  every  part  thereof,  to  the  use  of  him 
the  said  C  Z>.,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  this  manor. 

Now  at  this  court  comes  the  said  C.  Z>.,  and  prays  to  be  admitted 
to  the  said  hereditaments  and  premises,  according  to  tiie  form  and 
effect  of  the  aforesaid  surrender,  to  whom  the  lord  of  this  manor,  by 
the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to 

hold  all  and  singular  the  said  *■  hereditaments  and 

premises,  with  their  appurtenances,  unto  the  said  C.  D.  and  his  heirs, 
in  remainder,  expectant  and  to  take  effect  in  possession  on  the  de- 
cease of  the  said  A.  B.y  to  be  holden  of  the  lord,  by  copy  of  court- 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed ;  and 
so  (saving  the  right  of  the  lord)    the  said  C.  2>.  is  admitted  tenant 
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thereof,  in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  on 

such  his  admittance,  a  fine  certain  of  £ ,  and  his  fealty  is 

respited. 

:_  (9.  6).  And  afterwards  at  this  same  court  the  said  C.  D,  in  open 
court  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  tlic 
hfuids  and  acceptance  of  the  said  steward  by  the  rod,  according  to  tho 
custom  of  this  manor,  all  and  singular  the  said  customary  or  copyhold 

hereditaments  and  premises,  with  their  appurtenances, 

to  which  he  the  said  C  D.  hath  been  admitted  tenant  for  an  estate  in 
remainder  in  fee  simple,  at  this  court,  as  aforesaid,  to  the  use  of 
such  person  or  persons,  and  for  such  estate  or  estates,  ends,  intents 
and  purposes  as  he  the  said  C.  2>.,  in  and  by  his  last  will  and  testa- 
ment in  writing  already  made  or  hereafter  to  be  made,  hath  given, 
devised,  directed,  limited  or  apppointed,  or  shall  give,  devise,  direct, 
limit  or  appoint  the  same.  ^ 


f  Presentment  of  Surrender  by  C.  D.  tenant  in  tail  in  remainder^  in 
order  to  acquire  a  ba^efee ;  and  admittance  to  the  ba^efee.) 

(10.)    At  this  court  the  homage  find  and  present  that  at  a  court 

holden  for  this  manor,  on  the day  of ,  A.  B,j   of,  &c., 

was  admitted  to  the  customary  or  copyhold  — —  and  here- 
ditaments hereinafter  described,  for  the  term  of  his  life,  under  and  by 
virtue  of  the  limitations  contained  in  the  last  will  and  testament  of 
T.  W,f  late  of,  &c.,  deceased,  presented  and  inroUed  at  the  last 
mentioned  court,  and  by  which  said  will  the  same  customary  or 
copyhold  hereditaments  were  devised,  from  and  after  the  decease  of 
the  said  A.  £.,  unto  C.  D.<,  of,  &c.,  and  the  heirs  male  of  his  body 
lawfully  issuing,  with  certain  remainders  over  (a).     And  the  homage 

also  present  that  on  the day  of ,  the  said  C,  D.  came  before 

the  said  steward,  and  for  the  purpose  of  acquiring  a  base  customary 
fee  in  the  said  hereditaments  hereinafter  described,  by  virtue  and  in 
pursuance  of  the  provisions  contained  in  an  act  of  parliament  passed 
in  the  third  and  fourth  years  of  the  reign  of  his  present  Majesty  king 
William  the  Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for 
the  substitution  of  more  simple  modes  of  assurance,  did  out  of  court 

(a)  If  C.  D.  were  admitted  under  a  admittance  of  all  persons  intitled  in  re- 
special  custom  controlling  the  rule,  that  mainder,  such  separate  admittance  of  C. 
the  admittance  of  the  tenant  for  life  is  the      D,  must  also  be  presented. 
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surrender  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and 
acceptance  of  the  said  steward,  by  the  rod,  according  to  the  custom 
of  this  manor,  All,  &c.,  with  the  appurtenances  to  the  same  premises 
belonging  or  appertaining;  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues  and  profits  thereof;  and  all  the 
estate,  right,  title,  interest,  benefit,  power,  claim  and  demand  what- 
soever, of  the  said  C  Z).,  in,  to,  or  out  of  the  same  premises  and 
every  part  thereof,  to  the  use  of  him  the  said  C,  Z).,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  C.  2>.,  and  prays  to  be  admitted 
to  the  said  customary  or  copyhold  hereditaments  and  premises,  ac- 
cording to  the  form  and  effect  of  the  surrender  so  made  thereof  by 
him  as  aforesaid,  to  whom  the  lord  of  this  manor,  by  the  said  steward, 
grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  all  and  singular 
the  said hereditaments  and  premises,  with  their  appur- 
tenances, unto  the  said  C  2>.  and  his  heirs  in  remainder,  expectant 
and  to  take  effect  in  possession  on  the  decease  of  the  said  A.  Z?.,  to 
be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and 
the  ancient  annual  rent  or  rents,  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed ;  and  so  (saving  the  right  of  die 
lord)  the  said  C.  D.  is  admitted  tenant  thereof  in  manner  and  form 
last  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his  admittance 

the  sum  of  £ ,  and  his  fealty  is  respited.    [Surrender  to 

will  to  follow.] 

f  Presentment  of  Surrender  out  of  court  by  a  feme  covert y  tenant  in 
tailf  and  her  husband,  in  order  to  acquire  an  absolute  customary 
fee,  and  admittance  of  the  feme  covert y  in  fee.  J 

(11).   At  this  court  the  homage  present  that  on  the day  of 

■,  E.  F,y  of,  &c.,  and  C.  his  wife,  came  before  the  said  steward. 


and  for  the  purpose  of  barring  and  extinguishing  the  estate  tail  of  and 
in  the  customary  or  copyhold  hereditaments  hereinafter  described,  to 
which  the  said  C.  F.  was  intiUed  by  virtue  of  the  last  will  and  testa- 
ment of  her  father  A,  -B.,  late  of,  &c.,  deceased,  bearing  date,  &c., 
and  of  her  admittance  to  the  same  hereditaments,  at  a  court  holden 
for  this  manor  on  the day  of  • ,  and  all  remainders  and  rever- 
sions expectant  thereupon,  and  of  vesting  the  same  hereditaments  in 
the  said  C.  F,  and  her  heirs  absolutely,  according  to  the  custom  of 
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this  manor,  the  said  C  F.  being  first  examined  by  the  said 
steward  separately  and  apart  from  her  said  husband,  and  freely  and 
Toluntarily  consenting  thereto,  did  by  virtue  and  in  pursuance  of  the 
provisions  contained  in  an  act  of  parliament  passed  in  the  third  and 
fourth  years  of  the  reign  of  his  present  Majesty  king  William  the 
Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  the  substi- 
tution of  more  simple  modes  of  assurance  (a),  surrender  into  the  hands 
of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward,  by  the  rod,  according  to  the  custom  of  this  manor,  All,  &c., 
with  the  appurtenances  to  the  same  premises  belonging  or  appertain- 
ing; and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  inter- 
est, benefit,  power,  claim  and  demand  whatsoever  of  the  said  E,  F. 
and  C  his  wife  respectively,  in,  to,  or  out  of  the  same  premises  and 
every  part  thereof,  to  the  use  of  the  said  C  F,y  her  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  C.  F,  and  prays  to  be  admitted 
to  the  said  customary  or  copyhold  hereditaments  and  premises,  ac- 
cording to  the  form  and  effect  of  the  surrender  so  made  thereof  by 
the  said  E.  F.  and  her  the  said  C.  F,  his  wife,  as  aforesaid ;  to  which 
said  C  F,  the  lord  of  this  manor,  by  the  said  steward,  grants  seisin 
thereof  by  the  rod,  to  ha/ve  and  to  hold  all  and  singular  the  said 

hereditaments  and  premises,   with  their  appurtenances, 

unto  the  said  C,  F.  and  her  heirs,  to  be  holden  of  the  lord  by  copy 
of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
and  other  duties  and  services  therefore  due  and  of  right  accustomed ; 
and  so  (saving  the  right  of  the  lord)  the  said  C.  F,  is  admitted  tenant 
thereof,  in  manner  and  form  last  aforesaid,  and  the  said  E.  F.  and  C 
his  wife,  pay  for  a  fine  on  such  the  admittance  of  her  the  said  C.  F, 
the  sum  of  <sP— ,  and  her  fealty  is  respited. 


f  Presentment  of  surrender  by  a  feme  covert  equitably  intitled  in  re- 
mainder infecy  and  her  husband^  to  a  purchaser.) 

(12).   At  this  court  the  homage  present  that  on  the  day  of 

,  L.  M.,  of,  &c.,  and  J.  his  wife,  (the  said  J.  M.  claiming  to  be 


equitably  intitled  to  the  hereditaments  hereinafter  described  for  an 

(«)  See  §.  50,  77,  90. 
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copyhold  hereditaments  hereinafter  described,  for  an  estate  to  him 
and  the  heirs  of  his  body,  in  remainder,  expectant  on  the  decease  of 
A,  j8.,  of,  &c.,  under  and  by  virtue  of  the  limitations  contained  in 
the  [state  whether  a  surrender  by  way  of  settlement  or  a  will]  came 
before  W.  jB.,  deputy  steward,  for  that  purpose  and  turn  only  of  the 
said  «7.  S,j  chief  steward  of  this  manor,  and,  for  the  purpose  of 
barring  and  extinguishing  the  said  estate  tail  to  which  the  said  C  D. 
was  so  intitled  as  aforesaid,  of  and  in  the  same  hereditaments,  and 
all  remainders  and  reversions  expectant  thereupon,  and  of  vesting  the 
same  hereditaments  in  the  said  C.  D.  and  his  heirs  absolutely,  in 
remainder,  from  and  after  the  decease  of  the  said  A,  j8.,  according  to 
the  custom  of  this  manor,  did  out  of  court,  with  the  consent  of  the 
said  A,  B,y  signified  by  his  signature  to  the  memorandum  of  the 
same  surrender,  in  compliance  with  the  direction  in  that  behalf  con- 
tained in  an  act  of  parliament  passed  in  the  third  and  fourth  years  of 
the  reign  of  his  present  Majesty  king  WiUiam  the  Fourth,  for  the  abo- 
lition of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance,  surrender  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  deputy  steward,  by 
the  rod,  according  to  the  custom  of  this  manor,  All,  &c.,  with  the 
appurtenances  to  the  same  premises  belonging  or  appertaining ;  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit, 
power,  claim  and  demand  whatsoever,  of  the  said  C  2>.,  in,  to,  or 
out  of  the  same  premises  and  every  part  thereof,  to  the  use  of  him 
the  said  C  D.,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  this  manor. 

Now  at  this  court  comes  the  said  C.  Z>.,  and  prays  to  be  admitted 
to  the  said  hereditaments  and  premises,  according  to  the  form  and 
effect  of  the  aforesaid  surrender,  to  whom  the  lord  of  this  manor,  by 
the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to 

hold  all  and  sing^ar  the  said  *■  hereditaments  and 

premises,  with  their  appurtenances,  unto  the  said  C  D.  and  his  heirs, 
in  remainder,  expectant  and  to  take  effect  in  possession  on  the  de- 
cease of  the  said  A.  J?.,  to  be  holden  of  the  lord,  by  copy  of  court- 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed ;  and 
so  (saving  the  right  of  the  lord)    the  said  C.  D.  is  admitted  tenant 
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thereof,  in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  on 

such  his  admittance,  a  fine  certain  of  £ ,  and  his  fealty  is 

respited. 

L(9. 6).  And  afterwards  at  this  same  court  the  said  CD.  in  open 
court  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the 
h|uids  and  acceptance  of  the  said  steward  by  the  rod,  according  to  the 
custom  of  this  manor,  all  and  singular  the  said  customary  or  copyhold 

hereditaments  and  premises,  with  their  appurtenances, 

to  which  he  the  said  C  Z).  hath  been  admitted  tenant  for  an  estate  in 
remainder  in  fee  simple,  at  this  court,  as  aforesaid,  to  the  use  of 
such  person  or  persons,  and  for  such  estate  or  estates,  ends,  intents 
and  purposes  as  he  the  said  C.  i>.,  in  and  by  his  last  will  and  testa- 
ment in  writing  already  made  or  hereafter  to  be  made,  hath  given, 
devised,  directed,  limited  or  apppointed,  or  shall  give,  devise,  direct, 
limit  or  appoint  the  same.  H 


( Presentment  of  Surrender  by  C.  D.  tenant  in  tail  in  remainder^  in 
order  to  acquire  a  ba^efee ;  and  admittance  to  the  base  fee.) 

(10.)   At  this  court  the  homage  find  and  present  that  at  a  court 

holden  for  this  manor,  on  the day  of ,  A.  B.^   of,  &c., 

was  admitted  to  the  customary  or  copyhold  and  here- 
ditaments hereinafter  described,  for  the  term  of  his  life,  under  and  by 
virtue  of  the  hmitations  contained  in  the  last  will  and  testament  of 
T.  W.^  late  of,  &c.,  deceased,  presented  and  inrolled  at  the  last 
mentioned  court,  and  by  which  said  will  the  same  customary  or 
copyhold  hereditaments  were  devised,  fi"om  and  aft^r  the  decease  of 
the  said  A.  B.^  unto  C.  D.^  of,  &c.,  and  the  heirs  male  of  his  body 
lawfully  issuing,  with  certain  remainders  over  (a).     And  the  homage 

also  present  that  on  the day  of ,  the  said  C.  D.  came  before 

the  said  steward,  and  for  the  purpose  of  acquiring  a  base  customary 
fee  in  the  said  hereditaments  hereinafter  described,  by  virtue  and  in 
pursuance  of  the  provisions  contained  in  an  act  of  parUament  passed 
in  the  third  and  fourth  years  of  the  reign  of  his  present  Majesty  king 
William  the  Fourth,  for  the  aboUtion  of  fines  and  recoveries,  and  for 
the  substitution  of  more  simple  modes  of  assurance,  did  out  of  court 

(a)  If  C.  Jy.  were  admitted  under  a  admittance  of  all  persons  intitled  in  re- 
special  custom  controlling  the  rule,  that  mainder,  such  separate  admittance  of  C. 
the  admittance  of  the  tenant  for  life  is  the      D,  must  also  be  presented. 
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nuTcnder  into  tlio  hands  of  the  lord  of  this 
acceptance  of  the  said  steward,  by  the  rod, 
of  this  manor,  All,  &c.,  willi  the  appuitcnai 
belonging  or  appertaining ;  and  the  rerei 
m^adcr  aud  remainders,  rente,  issues  and  p 
estate,  right,  title,  interest,  benefit,  power, 
soever,  of  the  said  C.  D.,  in,  to,  or  out  oi 
every  part  (hereof,  to  the  use  of  him  the 
assigns  for  ever,  according  to  the  custom  ol 

Now  at  this  court  comes  the  said  C.  D., 
to  the  said  customary  or  copyhold  heredib 
tK)rdiDg  to  the  form  and  efiect  of  the  surn 
him  as  aforesaid,  to  whom  the  lord  of  this  n 
grants  seisin  thereof  by  the  rod,  to  have  art 

the  said  hereditaments  and  pn 

tenances,  unto  the  smd  C  D.  and  his  heirs 
and  to  take  effect  in  possession  on  the  decE 
be  holden  of  the  lord  by  copy  of  court-roll 
according  to  the  custom  of  this  manor,  by 
the  ancient  annual  rent  or  rents,  and  other 
fore  due  and  of  right  accustomed ;  aod  st 
lord)  the  said  C.  D.  is  admitted  tenant  the 
last  aforesaid,  and  pays  to  the  lord  for  a  fin 

the  sum  of  £ ,  and  his  fealty  it 

will  to  follow.] 

f  Presentment  of  Surrender  out  of  court  by 
tail,  and  her  husband,  in  order  to  acqu. 
fee,  and  admittance  of  the  fmw  covert,  i 

(11).    At  this  court  (he  homage  present 

,  E.  F.,  of,  &c.,  and  C.  his  wife,  can 

and  for  the  purpose  of  barring  and  extingui 
in  the  customary  or  copyhold  hereditament 
which  the  said  C.  F.  was  intitled  by  virtue 
ment  of  her  father  ^.  B.,  late  of,  &c.,  dei 
and  of  her  admittance  to  the  same  heredit 

for  this  manor  on  the day  of ,  an 

sions  expectant  thereupon,  and  of  vesting 
the  said  C.  F.  and  her  heirs  absolutely,  a 
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F.  being  6rst  examined  by  the  said 
irt  irom  her  said  husband,  and  freely  and 
eto,  did  by  virtue  and  in  pursuance  of  the 
act  of  parliament  passed  in  the  third  and 
of  his  present  Majesty  king  William  the 
'  lines  and  recoveries,  and  for  the  snbsti- 
s  of  assurance  (a),  surrender  into  the  hands 
by  the  hands  and  acceptance  of  the  said 
ling  to  the  custom  of  this  manor,  All,  &c., 
the  same  premises  belonging  or  appertain- 
ad  reversions,  remainder  and  remainders, 
ereof ;  and  all  the  estate,  right,  title,  inter- 
and  demand  whatsoever  of  the  sud  E.  F. 
y,  in,  to,  or  out  of  the  same  premises  and 
use  of  the  said  C.  F.,  her  heirs  and  assigns 
custom  of  this  manor. 

B  the  said  C.  F.  and  prays  to  be  admitted 
:opyhold  hereditaments  and  premises,  ac- 
9ect  of  the  surrender  so  made  thereof  by 
said  C.  F.  his  wife,  as  aforesaid ;  to  which 
manor,  by  the  s^d  steward,  grants  seisin 
ve  and  to  hold  all  and  singular  the  said 
and  premises,  with  their  appurtenances, 
r  heirs,  to  be  holden  of  the  lord  by  copy 
the  lord,  according  to  the  custom  of  this 
;ourt,  and  the  ancient  annual  rent  or  rents, 
:e8  therefore  due  and  of  right  accustomed ; 
the  lord)  the  stud  C  F.  is  admitted  tenant 
m  last  aforesaid,  and  the  said  E.  F.  and  C, 
such  the  admittance  of  her  the  said  C.  F. 
id  her  fealty  is  respited. 


vr  by  a  feme  cmxrt  equitably  itiHtled  in  re- 
\nd  her  husbandf  to  a  puTchaaer.J 

homage  present  that  on  the day  of 

J.  his  wife,  (the  said  J.  M.  claiming  to  be 
lercditaments  hereinafter  described  for  an 

Co)  See  §.  50,  77,  M. 
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estate  to  her  and  her  heirs  in  reminder,  expectant  on  the  <lecca 

H.  B.,  the  widow  of  A.  B.,   late  of,  &c.,  deceased,  uuder  an 

virtue  of  the  last  will  and  testament  of  the  said  A.  B.,  whereb 

same  hereditaments    were  devised  by  him  to  C.  D.,  esquire 

E.  F.,  geotleman,  their  heirs  and  assigns,  upon  the  Inists  t): 

mentioned,)  and  for  carrying  into  effect  a  contract  or  agreement 

made  and  entered  into  by  them  the  said  L,  M.  and  J.  his  wife, 

N.  O.,  of,  &c.,  and  in  consideration  of  the 

lawful  money  of  the  united  kingdom  of  Gi 

current  in  England,  unto  the  said  L.  M. 

well  and  truly  paid,  by  the  said  A'.  O.,  at  I 

same  surrender,  and  the  said  ■/.  M.  being  fir 

steward,  separately  and  apart  from  her  said 

voluntarily  consenting  thereto,  did,  by  virti 

the  provisions  contained  in  an  act  of  parlia 

and  fourth  years  of  the  reign  of  his  present  I 

Fourth,  for  the  abolition  of  fines  and  recovi 

tution  of  more  simple  modes  of  assurance 

hands  of  the  lord  of  this  manor,  by  the  han< 

said  steward,  by  the  rod,  according  to  the  ci 

&c.,  with  the  appurtenances  to  the  same  pr< 

pertaining ;  and  the  reversion  and  reversion! 

ders,  rents,  issues  and  profits  thereof;  and  a 

interest,  benefit,  power,  claim  and  demand 

L.  M.  and  J.  his  wife  respectively,  in,  to,  ( 

mises,  and  every  part  thereof,  to  the  use  of 

and  assigns  for  ever,  in  remainder  ai^  the  d 

and  according  to  the  custom  of  this  manor  (f 


(Sectmd  proclamation  on  the  del 

(13).  At  this  court,  the  second  proclamati< 
or  persons,  claiming  title  to  the  customary  or 
lying  within  and  holden  of  this  manor,  whe 
nas  presented  at  the  last  general  court)  died  i 
and  be  admitted,  but  no  one  comes,  therefore 
be  made  at  the  next  court  (c). 

(a)  See  g.  77,  90.  nol  be  net 

(*)  The  admittance  of  -V:  O.  would  (c)  No 
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iff  A.  B.  to  C.  D.,  a  purchaser,  in  fee  ; 
ce,  and  ntrrender  to  will.) 

:  the  homage  present  that  on  the 

r  lord ,     A.  B.,  of  Sec,  came  before 

jring  into  effect  a  contract  made  and  en- 
ith  C.  D.,  of  &EC.,  for  the  sale  to  him  of 
ereinaAer  described,  snd  the  customary 
Teof,  snd  in  consideration  of  the  sum  of 
e  united  kingdom  of  Great  Britain  and 
mto  the  said  A.  B.,  in  hand  paid  by  the 
ng  the  same  surrender,  did  out  of  court, 
e  lord  of  this  manor,  by  the  hands  and 
,  by  the  rod,  according  to  the  custom  of 
sppurtenances  to  the  same  premises  be- 
lining  (to  which  said  premises  the  said 

bolden  for  this  manor  on  the day 

and  reversions,  remainder  and  remain- 
thereof;  and  all  the  estate,  right,  title, 
and  demand  whatsoever  of  the  sud  A. 
editaments  and  premises,  and  every  part 
C.  D.  his  heirs  and  assigns  for  ever,  ac- 
nanor. 

said  C  D.,  and  prays  to  be  admitted  to 
mises,  so  surrendered  to  his  use  by  the 
ich  said  C  i>.,  the  lord  of  "this  manor, 
isin  thereof  by  the  rod,  to  have  and  to 
yhold  hereditaments  and  premises,  with 
aid  C.  D,  and  his  heirs,  to  be  holden  of 
at  the  wilt  of  the  lord,  according  to  the 
',  suit  of  court,  and  the  ancient  annual 
and  services  therefore  due  and  of  right 
!  right  of  the  lord)  the  said  C.  D.  is  ad- 
3  to  the  lord  for  a  fine  on  such  his  ad- 
— ,  and  bis  fealty  is  respited.  [Then 
D.  to  the  uses  of  his  vill,  see  ante, 


" 


t. 


i" 


■rt  r  . 


r      I 
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(Presentment  of  the  deaths  of  A.  B.  and  his  wife^  and  admittance 
ofD.  B.  and  E.  B.  their  children^  as  tenants  in  cammony  under  a 
former  surrender,) 

(15.  a),  (16.  a).  At  this  court  the  homage  present  the  deaths  o(A.  B. 
and  C  his  wife,  late  respectively  customary  tenants  of  this  manor,  and 
that  they  had  issue,  only  one  son  and  one  daughter,  namely  2>.  B.  and 
E.  B.J  which  facts  are  verified  by  the  affidavit  of  T,  S,  intended  to  be 
inroUed  at  this  court :  And  they  also  present,  that  the  said  2).  B.  and 
£.  B.  are  intitled  to  be  admitted  in  equal  undivided  moieties,  as  te- 
nants in  commcm  in  fee  simple,  according  to  the  custom  of  this  manor, 
to  the  customary  or  copyhold  hereditaments,  hereinafter  described,  under 
and  by  virtue  of  a  surrender  made  thereof,  by  the  said  A.  B.  and  C. 
his  wife,  at   a  court  holden  for   this  manor,  on  the  day  of 

(o). 

(15.  6).  And  at  this  court  comes  the  said  2>.  B,  and  prays  to  be 

admitted  to  one  undivided  moiety,  or  equal  half  part,  (the  whole  into 
two  equal  parts,  to  be  divided)  of  all  and  singular  the  hereditaments 
lying  within  and  holden  of  this  manor  so  surrendered  by  the  said  A.  B, 
and  C,  his  wife  as  aforesaid,  to  wit.  All,  &c.  with  the  appurtenances 
thereunto  belonging,  to  which  said  2>.  B.  the  lord  of  this  manor,  by 
the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hoU 
the  said  one  undivided  moiety,  or  equal  half  part  of  the  said  customary 
or  copyhold hereditaments  and  premises,  with  their  appurte- 
nances, unto  the  said  2>.  B.  and  his  heirs,  to  be  holden  of  the  lord,  hj 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or 
rents,  and  other  duties  and  services  therefore  due,  and  of  right  accus- 
tomed, and  so  (saving  the  right  of  the  lord)  the  said  Z>.  B.  is  admitted 
tenant  thereof,  and  pays  to  the  lord  on  such  his  admittance,  a  fine 

certain  of  £ ,  and  his  fealty  is  respited. 

(16.  b).  And  at  this  court  comes  the  said  E.  B,  (by  the  said  D.  B.  her 
attorney,  in  this  behalf  appointed  by  the  court)  and  prays  to  be  ad- 
mitted to  one  undivided  moiety,  or  equal  half  part,  (the  whole  into  two 
equal  parts  to  be  divided)  of  all  and  singular  the  hereditaments,  lying 


(a)  I  have  here  supposed  a  surrender 
to  have  been  made  hy  A.  B,  and  C.  his 
wife,  of  the  estate  of  the  wife,  to  the 
use  of  themselves,  for  their  respective 


lives,  and  after  the  death  of  the  survi- 
vor, to  the  use  of  all  the  children  of  the 
marriage,  as  tenants  in  common  in  lee 
simple. 


i 
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lanor,  so  surrendered  Iqr  the  said  A.  B.  and 
I  wit,  to  all,  &c.  [the  description  to  be  re- 
tces  thereunto  belonging,  to  which  said  E. 
d  attorney)  the  lord  of  this  manor,  by  tiie 
thereof  by  the  rod,  to  have  and  to  hold  the 
or  equal  half  part,  of  the  said  customary  or 
1  premises,  with  their  appurtcnauces,  unto 
irs,  to  be  bolden,  &c.  and  so  (saving  the 
iJ.  B-  (in  the  person  of  her  sud  attorney)  ig 
1  pays  to  the  lord  on  such  her  admittance,  a 
tad  her  fealty  is  respited. 


1  ofF.  G;Jirst  proclamation,  and  admii- 
:  and  J.  G.  in  eoparcenary.) 

e  homage  present  the  death  of  F.  G.,  late 
s  of  this  manor,  and  thereupon  proclamation 
persons  claiming  title  to  the  customary  or 
ng  within  and  holden  of  this  manor,  whereof 
to  come  into  court  and  be  admitted. 
It  come  H.  G.  spinster,  and  J.  G.  spinster, 
oheiresses,  according  to  the  custom  of  this 
deceased,  and  pray  to  be  admitted  in  co- 
igular  the  hereditaments  lying  within  and 
K)f  the  said  F.  G.  so  died  seised  as  aforcsiud, 
appurtenances,  and  to  which  same  heredita- 
d  F.  G.  was  admitted  tenant  at  a  general 

)r,  on  the day  of  • ,  to  which  said 

]f  tbis  manor,  by  the  said  steward,  grants 
0  have  and  to  hold  the  said  customary  or 
itaments  and  premises,  with  their  appurte- 
r.  and  J.  G.  and  their  heiis,  as  tenants  in 
if  the  lord,  by  copy  of  court  roll,  at  the  will 
lie  custom  of  this  manor,  by  fealty,  suit  of 
ual  rent  or  rents,  and  other  duties  and  ser- 
right  accustomed,  and  so  (saving  the  riglit 
.  and  J.  G.  are  admitted  tenants  thereof  in 
to  the  lord  on  such  their  admittance,  a  fine 
tlitir  fealties  arc  respited. 


f|i  ' 
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(Conditional  surrender  from  K.  L.  to  M.  N.  and  his  admittance,) 


Eitki* 


Vll- 


I*  1 


•  I 


■  \ 


i 


'  i- 


(18.  a).  At  this  court  comes  K.  L.  of,  &c.,  one  of  the  customary 

tenants  of  this  manor,  and  in  consideration  of  the  sum  of  £ to 

him  in  hand  well  and  truly  paid  by  M.  N,  of,  &c.,  in  open  court  sur- 
renders into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and 
acceptance  of  the  said  steward,  by  the  rod,  according  to  the  custom  of 
this  manor.  All,  &c.,  with  the  appurtenances,  to  which  same  premises 
the  said  K.  L.  was  admitted,  at  a  court  holden  for  this  manor,  on  the 

day  of ;  and  the  reversion  and  reversions,  remainder  and 

remainders,  rents,  issues,  and  profits  thereof;  and  all  the  estate,  right, 
title,  interest,  benefit,  power,  claim,  and  demand  whatsoever,  of  the 
said  K.  L.  in,  to,  or  out  of  the  same  premises,  and  every  part  thereof, 
to  the  use  of  the  said  M,  N.j  his  heirs  and  assigns  for  ever,  sub- 
ject nevertheless  to  and  upon  this  express  condition,  that  if  the  said 
K.  /..,  his  heirs,  executors,  administrators,  or  assigns,  do  and  shall 
well  and  truly  pay,  or  cause  to  be  paid  to  the  said  M.  N.^  his  executors, 

administrators,  or  assigns,  the  sum  of  £ of  lawful  money, 

&c.,  on  the day  of ,  together  with  interest  for  the 

same,  after  the  rate  of  five  pounds  per  centum  per  annum,  computed 
from  the  date  of  this  surrender,  clear  of  all  taxes  and  deductions 
whatsoever,  (being  the  same  principal  and  interest  monies,  as  are  men- 
tioned to  be  secured  by  the  covenant  of  the  said  K.  L.  with  the  said 
M.  N.y  contained  in  an  indenture  or  deed  of  covenants  bearing  even 
date  with  this  surrender)  ;  Then  this  present  surrender  shall  cease  and 
be  void,  otherwise  the  same  is  to  remain  in  full  force  and  virtue. 

(18.  h).  {a)  And  afterwards  at  this  court  comes  the  said  M,  N.,  and 
prays  to  be  admitted  to  the  customary  or  copyhold  hereditaments  and 
premises,  with  their  appurtenances,  so  surrendered  to  his  use  as  afore- 
said, to  whom  the  lord  of  this  manor  by  the  said  steward,  grants  seisin 
thereof  by  the  rod,  to  have  and  to  hold  the  said heredita- 
ments and  premises,  with  their  appurtenances,  unto  the  said  AL  N,  and 
his  heirs,  subject  nevertheless  to  and  upon  the  condition  mentioned  in 
the  above  surrender,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at 
the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty, 

(a)  It  is  sometimes  the  agreement  of  not  to  disturb  the  legal  estate  until  the 
the  parties,  that  the  mortgagee  should  be  condition  is  broken,  particularly  in  ma- 
admitted  tenant  to  the  lord  immediately  nors  where  the  fine  is  arbitrary, 
after  the  surrender,  but  it  is  more  usual 


J 
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nt  annual  rent  or  rents,  and  other  duties 
and  of  right  xccuatomed,  and  so  (saving 
aid  M.  N.  is  admitted  tenant  thereof,  and 
admittance,  a  line  certain  of  £~ ,  and 


conditional  surrender,  from  P.  Q.  to  R.  S.^ 

8  represented  to  the  homage  by  H-  X.  of,  &c. 

syment  of  the  principal  sum  of  £ , 

S>  hy  a  conditional  surrender  from  P.  Q.  of 
^ants  of  this  manor,  of  certain  customary 
lying  within  and  holden  of  thb  manor,  and 
nted  and  inroUed  at  the  last  general  court, 
-  —  is  now  due  and  owing  for  principal  and 
e  of  the  said  surrender,  and  thereupon  the 
adition  of  the  surrender,  so  made  to  the  said 
D,  and  the  estate  of  the  said  R.  S.  thereby 


S.  on  the  above  forfmted  condition.) 

irt,  the  sfud  R.  S.  prays  to  be  admitted  to 
hereditaments,  lying  within  and  holden  of 
1  to  his  use  as  aforestud,  to  wit,  to  all,  Sic. 
)  whom  the  lord  of  this  manor,  by  the  said 
of  by  the  rod,  to  kaoe  and  to  hold  the  said 

hereditaments  and  premises,  with 

said  R.  S.  and  his  heirs,  tu  be  holden  of 
roll,  at  the  will  of  the  lord,  according  to  the 
baity,  suit  of  court,  and  the  ancient  annual 
[ties  and  services  therefore  due,  and  of  right 
;  the  right  of  the  lord,  and  the  right  of  any 
n  equity  of  redemption  in  the  premises)  the 
nt  thereof,  and  pays  to  the  lord  on  such  his 
f  ^ ,  and  his  fealty  is  respited. 
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(Preeenttnent  of  surrender  by  A.  B.  and  t 
marriage  settlement ;  and  admittai 

(20).  At  thiB  court  the  homage  find  and  {: 
bearing  date,  Sic.  and  made  between  A.  E 
C.  D.  of  &c.,  Bpinstet  of  the  second  part,  ai 
of  Sec,  of  the  third  part:  reciting,  that  a 
upon  and  was  intended  shortly  thereafter 
between  the  said  A.  B.  and  C.  D. ;  and  red 
seised  of  the  freehold  hereditaments  thernni 
to  be  thereby  granted  and  released  for  an 
simple  in  possession,  and  that  the  said  C  h 
hereditaments  therdnafter  described  and  co< 
for  an  estate  of  inheritance  in  fee  simple  in 
custom  of  this  manor,  and  aflei  also  recitin 
the  said  marriage  it  was  proposed  and  ag 
hereditaments  should  he  conveyed  and  as 
uses,  trusts,  intents,  and  purposes  there 
declared,  and  contamed  of,  and  concerning 
copyhold  hereditaments  should  be  surrend 
E.  F.  and  G.  H.  and  their  heiis,  upon  and 
purposes,  and  in  manner  mentioned  in  the 
that  behalf  thereinafter  contained  :  It  was 
atioQ  of  the  said  then  intended  marriage,  ai 
atioD  therein  expressed,  the  said  A.  B.  did 
and  release  unto  the  said  E.  F,  and  G.  H. 
then  being  by  virtue  of  the  bargain  and  sail 
unto)  and  to  their  heirs  and  assigns,  all  anc 

and  hereditaments  therein  particular! 

purtenances,  to  hold  the  same  unto  the  t 
heirs  and  assigns,  to,  for,  and  upon  the  use 
poses,  and  under  and  subject  to  the  powers, 
agreements  in  the  said  indenture  of  release 
pressed,  declared,  and  contained  of  and  coi 
hereditaments.  And  by  the  siud  indenture 
was  covenanted  and  agreed  that  the  said  A. 
tended  wife,  should  and  would  either  beft 
speed  after  the  solemnization  of  the  said  th 
siUTcndcr,  according  to  the  custom  of  thi 
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erein  and  hereinafter  described,  with  thei 
Fthe  said  E.  F.  and  G.  H.,  their  hdra  an 

for  such  trusts,  intents,  and  purposes,  i 
espond  with  the  uses,  trusts,  and  limitadot 
ilared,  and  contained,  of  and  concerning  th 
IS  thereby  conveyed  and  assured.  And  th 
t,  that  a  marriage  was  duly  had  and  solemi 
3.  and  C.  D.  soon  after  the  date  and  ext 
1  part  recited  indenture  of  release  and  sel 

r  find  and  present,  that  on  the day  ( 

.  his  wife,  came  before  the  said  steward,  an 
eoant  ot  agreement  in  that  behalf  mentione 
identure  of  release  and  settlement,  and  th 
mined  by  the  said  steward  separately  an< 
lod,  and  freely  and  voluntarily  consentin 
surrender  into  the  hands  of  the  lord  of  thi 
icceptance  of  the  said  steward,  by  the  ro^ 
this  manor.  All,  &c.  with  the  appurtenance 
ging,  or  in  anywise  appertuning,  (and  t 
and  premises  the  said  C.  B.  (then  C  D. 

3  for  this  manor  on  the day  of ) 

'ersions,  remainder  and  remainders,  r^ti 
;  and  all  the  estate,  right,  title,  interest 
cmand  whatsoever,  of  the  said  A.  B.  and  C 
or  out  of  the  same  hereditaments  and  pri 
t  thereof^  to  the  use  of  the  said  E.  F.  ani 
Igns  for  ever,  according  to  the  custom  o 
«  upon  and  for  the  trusts,  intents,  and  pui 
],  or  referred  unto,  of  and  concerning  th 
Id  hereditaments  and  premises,  in  and  b 
■■  and  settlement. 

the  Bud  E.  F.  and  G.  H.  and  pray  to  b 
mary  or  copyhold hereditament 

to  their  use  by  the  said  A.  B.  and  C.  hi 
aid  E-  F.  and  G.  H.,  the  lord  of  this  manor 
;isin  thereof  by  the  rod,  to  have  and  to  ko/i 
itaments  and  premises,  with  their  appur 
F.  and  G.  H.,  and  their  heirs,  but  never 
usts,  intents,  and  purposes,  expressed  ant 
onccming  the  same  customary  or  copyhoh 
I,  in,  and  by  the  said  surrender  so  inad< 


rge)  APPENDIX  TO  THE  COPTHOLDEE. 

thereof  by  the  said  A-  B.  and  C.  his  wife  as  aforesaid, 

the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord, 

custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annu 

rent  or  rents,  and  other  duties  and  services  therefore  due,  and  of  rig 

accustomed;  and  bo  (saving  the  right  of  the  h 

G.  H.  are  admitted  tenants  thereof  in  manner  i 

pay  to  the  lord  for  a  fine  on  such  their  admittano 

and  their  fealties  are  respited. 


(Bailiff^a  return  to  precept  of  aummona  in  f 
A.  demandant,  C.  tenan 
(21.  a).  At  this  court  W.  Y.,  the  bwhff  of  tl 
in  pursuance  of  the  precept  to  him  issued  at 
holden  for  this  manor,  he  did  duly  summon  0, 
to  answer  to  the  plunt  of  A.  entered  at  the  la 
the  said  precept  he  was  commanded  (a). 


(a)  Eumn.  Should  the  tenant  be 
advised  to  cast  an  eEsoin,  it  is  to  be 
entered  thus  :— 

And  DOW  here  at  this  court  the  said 
C.  caused  himself  lo  be  essoined  de  maio 
veniendi  against  the  said  A.  of  the  plaint 
aforesaid,   and  had  therefore  day  by  liis 

essoin  here  till the day  of 

neit,  here  at  this  court  to  be 

then  holden  at  ten  o'clock  in  the  fore- 
noon. And  the  same  day  is  ^veo  to 
the  said  A.  here,  &c.  And  thereupon 
this  court,  and  the  said  essoin,  were  ad- 
journed till the  said day  of 

next  at  ten  o'clock  in  the  fore- 
noon of  the  same  day.  [^See  ai  lo  euoint, 
ante.  pp.  (15),  (16).] 

Should  C.  not  appear,  the  entry  will 
be  thus; — 

And  now  here  at  this  court  comes  the 
said  A.  and  offers  himself  against  the 
said  C.  of  the  plea  aforesaid,  and  the 
said  C.  comes  not,  but  makes  default; — 

Grand  Capt.  Therefore  according  to 
the  custom  of  this  manor,  it  is  considered 
that  the  messuages,  lands,  tenements, 
and  hereditaments  aforesaid,  with  the 


appurtenanc 
of  the  lord, 
Ent.  130]. 
and  issued  I 
nor,  [See  I 
F.  3.]  that 
the  lord,  oi 
good  and 
copyhold  tei 
said  heredit 
nances,  [Am 


this  manor, 
and  personi 


for  this  ma 
in  the  paris 

the di 

at  ten  o'cic 
swer  to  the 
cipal  plea. 
And  the  SI 
A.,  at  the  s 
N.  B.  P, 
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(67) 


(Cmnt  in  plaint  of  right  patent,  plea^  mise  joined^  and  precept  of 

recognition  awarded)  (a). 

(21.  6).  And  at  this  court  comes  the  said  C,  by  D.  his  attoraey, 
lawfully  constituted,  and  thereupon  the  said  J.  in  his  own  proper 
person  [or  by  the  said  E.  his  next  friend,  as  the  case  may  be,]  demands 
against  the  said  C. messuages,  tofts, barns, out- 
houses,   orchards,  gardens,  acres  of  land,  acres 

of  meadow,  and acres  of  pasture,  with  the  appurtenances,  situate 

and  being  in  the  parish  of -,  in  the  county  of aforesaid,  and 

within  and  holden  of  this  manor  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  this  manor,  as  the  right  and  inherit- 
ance of  the  said  J.y  according  to  the  custom  of  this  manor,  by  plaint 
in  this  court,  in  the  form  and  nature  of  a  writ  of  our  said  lord  the  king, 
of  right  patent  at  common  law,  according  to  the  custom  of  this  manor; 
and  whereupon  the  said  A.  says  that  B.  JS.,  deceased,  grandfather  of 
the  said  ^.,  and  formerly  one  of  the  customary  or  copyhold  tenants  of 
this  manor,  was  seised  of  the  tenements  aforesaid,  with  the  appurte- 
nances, in  his  demesne  as  of  fee  and  right  (6),  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  in  time  of  peace,  in  the  time  of 
the  lord  George  the  Third,  late  king  of  Great  Britain,  to  wit,  within 
60  years  now  last  past,  by  taking  the  esplees  and  profits  thereof  (c), 
to  the  value,  &c.,  and  that  from  the  said  B.  B.  the  right  descended  to 
B,y  the  father  of  the  said  A.,  the  demandant,  as  the  eldest  son  and 
heir  of  the  said  B.  JS.,  according  to  the  custom  of  this  manor,  and  that 
from  the  said  J?.,  the  right  descended  to  the  said  A,,  the  demandant, 


(a)  Should  il.  be  an  in&nt,  the  fol- 
lowing entry  of  the  admission  of  E,  as 
his  Prochein  Amy,  is  to  precede  the 
count  or  declaration  against  C.  viz. : 

And  hereupon  the  said  A.  showeth 
to  the  court,  that  he  the  said  A.  is  an 
in&nt' under  the  age  of  21  years,  where- 
fore he  prays  the  court  here  to  assign 
unto  him  E.,  of,  &c.  as  the  next  friend 
of  him  the  said  A.,  to  prosecute  the 
said  plaint,  in  the  nature  and  form  afore- 
said, against  the  said  C.  Wherefore 
the  said  E.  is  admitted  by  the  court 
here,  to  prosecute  the  said  plaint,  in  the 


nature  and  form  aforesaid,  for  the  said 
A,  (being  an  infant  under  the  age  of  21 
years,)  against  the  said  C    Afite,  p.  (18). 

(b)  It  is  necessary  for  a  demandant  in 
a  writ  of  right  to  allege  in  his  count, 
that  his  ancestor  was  seised  of  right,  as 
well  as  in  liis  demesne  as  of  fee.  Ante, 
pt.  1,  pp.  581,  612. 

(c)  A  writ  of  right  cannot  be  main- 
tained without  showing  an  actual  seisin 
by  taking  the  esplees,  either  in  the  de- 
mandant himself,  or  the  ancestor  from 
whom  he  claims.     Ante,  pt.  1,  p.  581. 
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as  the  eldest  son  and  heir  of  him  the  said  B.,  according  to  the  custom 
of  this  manor,  and  that  such  is  the  right  of  the  said  J.,  the  demandant, 
he  the  said  A.  offers,  &c.  and  therefore  prosecutes  his  plaint,  &c.  (a). 

(21.  c).  And  at  this  court  proclamation  being  solemnly  made  for  the 
said  C.  to  come  into  court  and  plead  to  the  plaint  and  declaration  ex- 
hibited by  the  said  A,,  comes  the  said  C  by  the  said  2>.,  his  attorney, 
and  denies  the  right  of  the  said  A*  the  demandant,  and  the  seisin  of 
the  said  B.  B.  from  whom,  &c.  and  the  whole,  &c.  and  especially  the 
tenements  in  the  aforesaid  plaint  and  declaration  described,  with  the 
appurtenances ;  and  the  said  C.  puts  himself  upon  the  homage  accord- 
ing to  the  custom  of  this  manor,  and  prays  that  a  recognition  may  be 
made  whether  he  the  said  C.  hath  a  greater  right  to  hold  the  tene- 
ments aforesaid,  with  the  appurtenances  as  he  now  holds  them,  or  the 
said  A.y  the  demandant,  to  hold  the  same  tenements  with  the  appurte- 
nances, as  he  hath  demanded  the  same,  &c. 

(21.  d).  And  the  said  ^.,  being  present  here  in  court,  doth  the 
like  (6). 

(21.  e).  Therefore  a  precept  (c)  is  issued  by  the  said  steward  to 
W.  Y.y  the  bailiff,  of  this  manor,  commanding  him  that  he  summon  by 
good  summoners,  twelve  good  and  lawful  men,  copyhold  tenants  of  this 
manor,  that  they  be  before  the  lord  or  steward  of  this  manor,  at  the 

next  court  here  to  be  holden,  that  is  to  say,  at ,  in  the  parish  of 

,  in  the  said  county  of ,  on  ,  the  day  of ^ 

next  coming,  at  the  hour  of of  the  clock  in  the  forenoon  of  the 

same  day,  ready  upon  their  oaths,  to  make  recognition  of  the  mise  so 
joined  between  the  said  C.  and  A.  (d). 

Here  follows  the  above  mentioned  affidavit  of  T.  S» 
(see  15.  a.  16.  a),  [the  affidavit  to  be  copied 
vei'batimJ] 

Examined  by  me, 

J.  S.,  steward. 


(a)  See  other  forms  of  count,  Chitty's 
Plead.  3d.  vol.  640,  641-2,  667. 

(b)  See  form  of  General  Mise  in  the 
manor  court,  pott  **  Forms  of  Precepts, 
&c."  [G.  1.] :  Form  of  mise  on  plaint  of 
assize  of  mort  d'ancestor,  [G.  2.] :  Form 
of  mise  on  plaint  of  fonnedon  in  re- 


mainder, [G.  3.] 

(c)  See  post  "  Forms  of  Precepts, 
&c."  [H.  1.]  riflfealso,  [H.  2.]  form  of 
precept  of  recognition  in  assize  of  mort 
d'ancestor. 

(d)  See  continuation  of  these  pro- 
ceedings at  the  end  of  the  3rd  court. 


i 
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[IRD  COURT. 

general  court  boron  of  A.  Z.  lord,  Sic. 
this  form,  ante,  p.  (23).] 

e  death  ofG.  H.,  and  precept  to  seise.) 

i  proclamation  is  made  for  any  person  or 
le  customary  or  copyhold  hereditaments 
this  manor,  vheteof  G.  H.  (whose  death 

urt  held  the  — ■  day  of ),  died  seised, 

mitted,  and  because  no  person  claims  to 

to  the  same  hereditaments,  a  precept  is 
'.,  the  bailiff  of  this  manor,  to  seise  the 

hereditaments  into  the  hands  of  the  lord 
von  or  persons  shall  appear  and  establish 
ted  to  the  vacant  tenancy  (a). 
1  court  a  mioute  must  be  entered  of  the 

of  his  having  seised  the  estate  as  com- 


,  of  payment  and  satisfaction  of  monies 
nditianal  surrender  ofK.  L.J 

1/.  N.  of  &c.,  and  acknowledges  to  have 

the day  of r-  now  last  past  (6), 

ng  the  fiiU  amount  of  all  principal  and 
m  the  said  M.  N.,  by  and  under  a  condi- 
ustomary  or  copyhold  hereditaments,  lying 
nor,  made  by  the  said  K.  L.  to  the  uee  of 
rs,  at  the  last  general  court,  and  under 
N.  was  admitted  at  the  same  court ;  and 
y8  that  the  said  steward  will  enter  his  ac- 

'axiab'  tender  was  strictly  performed,  and  in 

altered  that  case  the  surrenderor  might  re-enter 

:t  seq.  without  new  admittance.  Ante,  pt.   1, 

be  the  pp.241,  363,  411.     See  a  similar  entry 

le  pay-  where  the  condition  was  forfeited,  ante, 

jc  sur.  p.  (29). 
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knowledgment  of  satisfaction  of  the  t 
monies  on  the  court  rolls  of  this  manor : 
tered  by  the  said  steward  accordingly. 


( Acknowledgmtnt  of  satisfaction  of 
tional  surrender  of  P.  Q.  to  R.  S., 
from  the  heir  of  R.  S.  to  P.  Q.,  and  I 

(3.  a).  At  this  court  comes  A.  B.  of! 
last  will  and  tesUment  of  if.  S.  of  Ef 
received  of  and  from  P.  Q.  of  &c.,  all 
secured  and  made  payable  under  and 
render,  of  certain  customary  or  copyhol 
and  holden  of  this  manor,  made  by  thi 
said  R.  S.,  and  his  heirs,  at  a  general 

the day  of [or  made  &c.  ar 

court,  as  the  case  may  be],  and  under  n 
was  admitted  at  the  same  court ;  and 
that  the  said  steward  will  enter  his  acit 
the  aforesaid  principal  and  interest  moi 
manor :  Whereupon  satisfaction  is  entei 
ingly  (a). 

(3.  b).  And  afterwards  at  this  court 
and  heir,  according  to  the  custom  of  this 
ceased,  and  in  consideration  of  the  paym' 
aforesaid,  of  the  principal  and  interest  m 
ditional  surrender,  in  open  court,  surrem 
of  this  manor,  by  the  hands  and  acceptai 
rod,  according  to  the  custom  of  this  mam 
nances,  to  which  said  hereditaments  and 
admitted  at  the  last  general  court  held  \ 
virtue  of  the  aforesaid  conditional  surren 
and  all  the  estate,  &c.  to  the  use  of  the 
signs  for  ever,  according  to  the  custom  ol 

(a)  The  money  not  being  paid  in  this  Ante 

case  at  the  time  it  became  due,  a  re-  F( 

surrender  from  the  heir  of  the  mortgagee  upon 

would  be  necessary,  which  follows,  with  preo 

the    (e-adinittanc«  of  the   mortgagor.  (29), 
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(3.  c).  Now  at  this^  court  comes  the  said  P,  Q.,  &c.  [then  P,  Q,  is 
to  be  re-admitted]. 


(Presentment  of  the  death  of  L.  O.,  and  first  proclamation ;  present- 
ment of  his  tviU;  and  admittance  of  T.  C.  and  W.  B.  his  devisees 
in  trust.  J 

(4.  a).  At  this  court  the  homage  present  the  death  of  L.  O.,  late 
one  of  the  customary  tenants  of  this  manor,  and  thereupon  proclama- 
tion is  made  for  any  person  or  persons  claiming  title  to  the  customary 
or  copyhold  hereditaments,  lying  within  and  holden  of  this  manor, 
vhereof  the  said  L.  O,  died  seised,  to  come  into  court  and  be 
admitted. 

(4.6).  And  afterwards  at  this  court  the  homage  present  that  the 
,said  L  0.,  in  and  by  his  last  will  and  testament  in  writing,  bearing 

date  the  day  of  (the  probate  whereof  is  produced  in 

court),  gave  and  devised  all  his  customary  or  copyhold  hereditaments, 
situate,  &c.  within  this  manor,  unto  his  friends  T.  C.  and  W.  B.  and 
their  heirs,  upon  and  for  such  trusts,  intents,  and  purposes,  as  in  the 
same  will  are  expressed  (a). 

(4.  c).  Now  at  this  coiurt  come  the  said  T.  C.  and  W.  B,  and  pray 
to  be  admitted  to  the  customary  or  copyhold  hereditaments,  within  this 
manor,  so  devised  to  them  as  aforesaid,  upon  and  for  the  trusts,  intents 
and  purposes  expressed  concerning  the  same,  by  the  said  will  of  the 
said  L.  O.  deceased,  to  wit,  to  All,  &c.  with  the  appurtenances,  and  to 
vhich  same  hereditaments  and  premises,  the  said  L.  O.  was  admitted 

at  a  special  court  holden  for  this  manor,  on  the day  of : 

to  which  said  T.  C.  and  fV.  B.  the  lord  of  this  manor,  by  the  said 
steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  all  and 
singular  the  said  — • hereditaments  and  premises,  with  their  ap- 
purtenances, unto  the  said  T.  C.  and  W.  JS.,  and  their  heirs,  upon  and 
for  the  trusts,  intents,  and  purposes  expressed  and  declared  concern- 
ing the  same,  in  and  by  the  said  will  of  the  said  L.  O.  deceased,  to  be 
holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  accord- 


(fl)  When  the  trusts  are  very  long, 
3Qd  of  a  contingent  nature,  it  may  be  de- 
sirable to  admit  the  trustees,  with  a 
general  reference  to  the  wiU,  leaving  the 
particular  trusts  to  be  presented  and  re- 

VOL.  II. 


corded,  together  with  the  eventual  cir- 
cumstances calling  for  a  surrender  on  the 
part  of  the  trustees.  Ante,  pt.  1,  p. 
481  et  seq. 
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ing  to  the  custom  of  this  manor,  by  fealty,  suit  of  pourt,  and  the  andent 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due,  and 
of  right  accustomed,  and  so  (saving  the  right  of  the  lord),  the  said 
T.  C  and  W.  B.  are  admitted  tenants  thereof,  in  manner  and  form 
aforesaid,  and  pay  to  the  lord  for  a  fine  on  such  their  admittance,  tbe 
sum  of  £ —  — -  — ,  of  the  lord^s  favour  (a),  and  their  fealties  are 
respited. 


(Presentment  of  the  death  of  M.  R.,  and^rst  proclamation ;  present^ 
tnent  of  her  tvillj  afid  admittance  of  A.  B.  the  devisee  for  life.) 

(5.  a).  At  this  court  the  homage  present  the  death  of  M.  R.  widow, 
late  one  of  the  customary  tenants  of  this  manor,  and  thereupon  procla- 
mation is  made  for  any  person  or  persons  claiming  title  to  the  ciutom- 
ary  or  copyhold  hereditaments,  lying  within  and  holden  of  this  manor, 
whereof  the  said  M.  R.  died  seised,  to  come  into  court  and  be  ad- 
mitted* 

(5.  6).  And  afterwards  at  this  court  the  homage  present,  that  the 
said  M.  R.  in  and  by  her  last  will  and  testament  in  writing,  bearing 
date,  &c.  (the  probate  whereof  is  produced  in  court),  gave  and  devised 
all,  &c.  lying  within  and  holden  of  this  manor,  unto  A.  B,  and  Ub 
assigns,  for  the  term  of  his  life,  with  such  remainders  over,  as  in  the 
same  wiU  are  expressed. 

(5.  c).  Now  at  this  court  comes  the  said  A.  B.j  and  prays  to  be  ad- 
mitted to  the  customary  or  copyhold  hereditaments,  lying  within  and 
holden  of  thb  manor,  so  devised  to  him  for  his  life  as  afbresaid,  and 
with  such  remainders  over  as  in  the  said  will  of  the  said  M.  M,  deceased, 
are  mentioned,  to  wit,  to  All,  &c.  with  the  appurtenances,  and  to  which 
same  premises  the  said  Jf.  R.  was  admitted  at  the  last  gena«l  court 
holden  for  this  manor ;  to  which  said  A,  B.y  the  lord  of  this  manor, 
by  the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to 

hold  the  said hereditaments  and  premises,  with  their  appurte* 

nances,  unto  the  said  A.  B.  and  his  assigns,  for  the  term  of  his  li&» 


(a)  I  have  here  supposed  the  fine  to 
be  arbitraiy To  prevent  its  being  con- 
sidered a  fine  certain,  the  amount  should 
be  varied  from  that  which  was  paid  by 
Xr.  O.  on  his  admittance,  Ante^  pt.  1, 
pp.  403,  423  et  seq.     And  the  admit- 


tance being  of  two  persons  as  joint* 
tenants,  the  lord  would  be  intitledtoa 
larger  fine  than  he  oonld  have  eUmei 
if  there  had  been  only  oae  tniitoe* 
Anie,  pt.  1,  p.  388,  et  seq. 
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and  with  such  remainders  over,  as  in  the  said  will  of  the  said  M,  R. 
are  expressed,  and  according  to  the  purport  and  true  meaning  of  the 
same  will,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services 
therefore  due,  and  of  right  accustomed,  and  so  (saving  the  right  of  the 
lord)  the  said  A.  B.  is  admitted  tenant  thereof  in  manner  aforesaid, 
and  pays  to  the  lord  for  a  fine  on  such  his  admittance,  the  sum  of 
£ ,  (a)  of  the  lord'^s  favour,  and  his  fealty  is  respited. 


(Admittance  ofB.  B.  an  infant^  as  heir  ofA.B,;  and  appointment 

of  guardian,) 

(6.  a).  At  this  court,  after  the  first  proclamation  having  been  made 
at  the  last  general  court  held  for  this  manor,  for  any  person  or  persons 
claiming  title  to  the  customary  or  copyhold  hereditaments,  lying  within 
and  holden  of  this  manor,  whereof  A.  B.  then  lately  died  seised,  to 
come  into  court  and  be  admitted,  comes  B.  B,  an  infant  of  the  age  of 

years  or  thereabouts,  eldest  son  and  heir,  according  to  the  custom 

of  this  manor,  of  the  said  A.  B.  deceased,  and  prays  to  be  admitted  to 
the  said  hereditaments,  to  wit,  to  All,  &c.  with  the  appurtenances,  to 
whom,  &c.  [admittance  to  follow  in  the  ordinary  form :  and  then  an 
appointment  of  guardian,  (if  such  be  the  custom  of  the  manor,)  (h) 
thus:] 

(6.  h).  And  because  of  the  infancy  of  the  said  B.  JS.,  the  lord  of  this 
manor,  by  the  said  steward,  doth  grant  and  commit  the  wardship  of  the 

customary  or  copyhold hereditaments  and  premises,  to  which 

the  said  B.  B,  hath  been  so  admitted  as  aforesaid,  unto  C,  D.  his  next 
of  kin,  to  whom  the  same  hereditaments  and  premises  cannot  descend, 
until  the  said  B.  B.  shall  attain  his  full  age,  according  to  the  custom  of 
this  manor,  he  the  said  C  D.  answering  such  services  as  are  or  ought 
to  be  performed  by  him,  as  such  guardian  as  aforesaid,  according  to 
the  custom  of  this  manor,  and  rendering  a  full  and  just  account  when 
thereunto  required. 

(a)  As  the  admittance  of  a  tenant  for       Ante,  pt.  1,  pp.  362,  405. 
life,  is  the  admittance  of  all  in  remainder,  (b)  Anie,  pt.  1,  pp.  66,  471 . 

the  fine  is  to  be  assessed  accordingly. 
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(Revocation  ofguardia 

(7)-  Because  the  aforesaid  C. 
which  the  said  custody  was  gran 
trust  reposed  in  him,  the  said  i 
lands  ilj-treated ;  and  abused  h 
Wherefore  the  custody  or  vardsl 
tomary  or  copyhold  tenements, 
as  aforesaid,  is  accordingly  by  tl 
all  intents  and  purposes  utterly  a 


(Admittance  of  E.  D.  widow, 

(8).  At  this  court,  after  a  s 
general  coiirt  held  for  this  manoi 
title  to  the  customary  or  copy 
holden  of  this  manor,  whereof  ( 
into  court  and  be  admitted,  com 
and  prays  to  be  admitted  for  t 
custom  of  this  manor,  to  the  her 
such  part  of  the  customary  or  o 
manor,  and  of  which  the  said  C. 
for  the  customary  dower  of  her 
and  heir,  according  to  the  cm* 
deceased  {b),  to  wit,  to  All,  &c. 
same  premises  {together  with 
was  admitted  at  a  general  coui 

day  of ,  to  which  said  E. 

steward,  grants  seisin  thereof  by 

hereditaments  and  f 

the  said  E.  D.  and  her  assigns  I 
by  copy  of  court  roll,  at  the  will 
of  this  manor,  by  fealty,  suit  of  i 

(a)  2  Watk.  on  Cop.  108. 

(b)  Entry  and  admittance  seem  to  1 
necfsaary,  when  the  dower  is,  as  he 
supposed,  of  a  portion  of  ilie  land,  ai: 
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rices  therefore  due,  and  of  riglit  accus- 
:  of  the  lord)  the  said  E.  D.  is  admitted 
rm  aforesaid,  and  pays  to  the  lord  for  a 
le  sum  of  =£* —  —  — ,  of  the  lord's  fa- 
1. 

ith  little  variation,  fur  the  admittaTtce 
the  curtesy  of  a  portion  only  of  tlie 
in  n.  (6)  ante,  p.  (74).] 


Hr  of  C.  D.,  subject  to  free-bench.) 

second  proclamation  made  at  the  last 
lor,  for  any  person  or  persons  claiming 
yhold  hereditaments,  lying  within  and 
'  C.  D.  then  lately  died  seised,  to  come 
mes  F.  D.  the  eldest  son  and  heir,  ac- 
manor,  of  the  said  C.  />.,  and  prays  to 
laments,  as  tenant  in  fee  simple,  accord- 
or,  subject  to  the  customary  dower,  or 
w  of  the  said  C.  D.,  and  to  which  she 
e  court,  to  wit,  to  All,  &c.  with  the  ap- 
D.  the  lord  of  this  manor,  by  the  said 
y  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with 

aid  F.  D.  and  his  heirs,  (subject  never- 
dow's  estate,  dower  or  free-bench,  as 
lord,  by  copy  of  court  roll,  at  the  will  of 
m  of  this  manor,  by  fealty,  Sic.  and  to 
le  said  F.  D.  is  admitted  tenant  thereof 
tnd  pays  to  the  lord  for  a  fine  on  such 

-  —  — ,  of  the  lord's  favour,  and  his 


■ee-bench,  by  J.  H.  widow  ofG.H.t 
J  customary  heir.) 


I.  H.  widow  of  G.  H.y  late  one  of  the 
T,  and  in  consideration  of  the  natural 
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love  and  afTec^on  vhich  she  hath  and  beareth 
the  Euid  G-  H.  deceased,  by  her  the  said  J. 
renders  into  the  hands  of  the  lord  of  this  in 
acceptance  of  the  said  steward,  by  the  rod,  ao 
this  manor,  and  doth  also  remise,  release,  i 
the  customary  dower,  widow''s  estate,  or  free- 
interest  whatsoever,  of  her  the  said  /.  H.  in,  t 
which  same  premises  the  said  L.  H.  was  adn 
heir  of  the  said  G.  H.,  subject  to  the  said  d< 
free-bench  of  her  the  said  J.  H.  (o),  at  a  gen 

manor,  on  the day  of ,  To  the  U9 

his  heirs,  according  to  the  custom  of  this  mano 
that  the  said  L.  H.  and  his  heirs,  may  hencefo 
and  enjoy  all  and  singular  the  hereditaments  ai 
described,  frved  and  discharged  of  and  from 
widow^E  estate,  or  free-bench  of  her  the  said  J. 
same  premises,  or  any  part  thereof,  and  of  and 
claims,  and  demands,  in  respect  thereof,  01 
thereunto. 

\TMt  form  will  serve,  with  very  little  rorfi 
the  husband,  of  his  estate  by  the  customary  cu 
it  unnecessary.l 


(Surrender  and  release  of  equity  of  redempt 
and  his  admittance. ) 

(11,  a).  At  this  court  comes  A.  B.,  one  of  tl 
this  manor,  and  in  consideration  of  the  sum  of 
hand  well  and  truly  paid  by  C.  D.  of  &c.,  in 
into  the  bands  of  the  lord  of  this  manor,  by  the 
of  the  said  steward,  by  the  rod,  according  to  the 
and  doth  also  remise  and  release,  All,  &c.  w 
which   same  hereditaments  and  premises  wen 

holden  for  this  manor,  on  the day  of  — 

by  the  sud  A,  B.  to  the  use  of  the  sud  C.  D.  a 
a  condition  for  avoiding  the  said  surrender,  oi 

(a)  The  wife  is  here  supposed  to  be  fore  unnecei 
dowable  ofa  portion  only  of  (he  tnlereil  in  the  last  nc 
in  Ihe  land,  and  her  admittance  there- 
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assigns,  of  the  sum  of  ^ 

le  time  thereiii  mentioned,  at 
e  conditional  surrender,  the  su 
I  the  said  C.  2>.  from  the  said  ^ 
ns,  remainder  and  remaindet 
U  the  estate,  right,  title,  interes 
,  claim,  and  demand  whatsoeve 
same  premises,  and  every  pa 
lis  heirs  and  assigns  for  ever,  a 

I  said  C.  D.  and  prays  to  be  «i 
)ld  hereditaments  and  premise 
e,  at  this  court  as  afoiesatd,  ' 
low  in  the  tuuaiform.'\  (a). 


ma  G.  G,  and  F.  Am  wife, 
mant.) 

c  and  F.  G.  his  wife,  she  the  sa 
simple  and  inheritance,  accordii 
the  hereditaments  hereinafter  d 

n  of  jfi ,  of  lawful  mone 

id  by  H.  H;  the  present  tena 
id  F.  G.  being  first  examined  1 
rt  from  her  said  husband,  ai 
(to  (6),  in  open  court,  surreod 
lor,  by  the  hands  and  acceptan 
iag  to  the  custom  of  this  mtmi 
'elease.  All,  Sjc  with  the  appi: 
said  H.  H.  was  admitted,  at 

—  day  of ;  and  the  i 

1  remainders,  rents,  issues,  si 
ght,  title,  interest,  trust,  benel 
'er,  of  the  said  G.  G.  and  F.  i 
r  out  of  the  same  {demises,  a 

dmittanee.     AiOe,  pt.  ],  pp.  173,  3f 
U. 
{b)  Ante,  pt.  1,  p.  2i3. 
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every  part  thereof,  to  the  use  of  the  said  H.  H.  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor  (a). 


(Presentment  of  bargain  and  sale  of  the  copyhold  lands  of  a  hankn^f, 
by  one  of  the  commissioners,  to  a  purchaser ;  and  of  a  surrender 
by  the  bankrupt,  under  the  authority  contained  in  that  deed;^ 
and  admittance  of  the  purchaser;  and  his  surretider  to  tvilL) 

At  this  court  the  homage  find  and  present,  that  by  an  indenture  of 
bargun  and  sale,  bearing  date  the  day  of ,  and  made  be- 
tween A.  B,y  esquire,  (one  of  the  commissioners  named  in  the  fiat  of 
bankruptcy  thereinafter  mentioned  to  have  been  then  ktely  issued  i^ainst 
C.  Z>.,  of,  &c.,)  of  the  first  part ;  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c., 
(assignees  chosen  as  thereinafter  mentioned  of  the  estate  and  effects 
of  the  said  C.  X>.,)  of  the  second  part ;  the  said  C,  Z>.,  of  the 
third  part ;    and  /.  K.,   of,  &c.,   of  the  fourth  part ;   reciting,  that 

at  a  customary  court  baron  holden  for  this  manor,  on  the  

day  of ,  the  said  C  Z>.  was  admitted  on  the  surrender  of 

Z.  M.y  of,  &c.,  [or  as  the  customary  heir  of,  &c.,  as  the  case 
maybe,]  to  all  and  singular  the  copyhold  hereditaments  thereinafter 
described,  with  their  appurtenances,  to  hold  to  him  the  said  C.  D. 
and  his  heirs,  according  to  the  custom  of  this  manor ;  and  reciting 

that  a  fiat  of  bankruptcy  was  on  the day  of issued  against 

the  said  C  Z>.,  directed  to  the  said  A.  B.y  and  other  the  commissioners 
of  the  court  of  bankruptcy,  established  by  an  act  of  parliament  passed 
in  the  first  and  second  years  of  the  reign  of  his  present  Majesty  King 
William  the  Fourth,  intituled  ^^  An  Act  to  establish  a  court  in  bank- 
ruptcy,''" under  which  the  said  CD.  was  adjudged  to  have  become  bank- 
rupt. And  also  reciting  that  the  said  E.  F.  and  G.  H.  were  some  time 
since  duly  chosen  and  appointed  by  the  creditors  of  the  said  C.  D.  to 
be  the  assignees  of  his  estate  and  effects.  And  after  further  reciting 
that  the  said  A,  B.,  pursuant  to  the  powers  created  by  and  under  an 
act  of  parliament  passed  in  the  sixth  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth,  and  the  act  of  parliament  therein- 
before referred  unto,  or  one  of  them,  caused  the  said  copyhold  heredita- 
ments thereinafter  described,  and  the  customary  fee  simple  and  inherit- 
ance thereof,  in  possession,  to  be  put  up  to  sale  by  public  auction,  at 

(a)  An  admittance  would  not  be  nc-      et  seq.,  381,  416. 
cessary  in  tliis  case.  Antct  pt.  1.  pp.  241 


J 
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— ;  and  that  at  such  sale  the  siud  /.  K. 
36  the  highest  bidder  for  and  purchaser 

r  for  the  price  or  sum  of  £ . 

rying  the  stud  sale  and  purchase  into 

'  the  said  sum  of  £ — ,  of  hiwful 

>f  Great  Britain  and  Ireland,  current  in 
and  G.  H.,  assignees  as  aforesaid,  with 
if  the  said  A.  B,  and  also  of  the  said 
itioned,)  in  band  paid  by  the  said  /.  K. 
ereof,  and  for  the  nominal  consideration 
I.  B.,  in  further  pursuance  and  execution 
as  afbresiud,  did,  as  far  as  he  lawfully 

I,  limit  and  appoint,  convey  and  assure : 
,  H.,  and  also  the  said  C  D.,  did  re- 
nisc,  release  and  confirm  unto  the  said 

II,  &c.,  together  with  all  ways,  Ssc,  and 
the   said  hereditaments  and  premises 

lertaining ;  and  the  reversion  and  rever> 
B,  rents,  issues  and  profits  thei«of ;  to  hold 

1 hereditaments  and  premises, 

liereby  bargained  and  sold,  limited  and 
d,  with  the  appurtenances  thereof,  unto 
K.,  his  heirs  and  assigns  for  ever,  but 
ustom  of  this  manor,  and  subject  to  the 
ces  payable  and  to  be  performed  in  re- 

the  lord  or  lady,  lords  or  ladies  of  this 
id  the  said  A.  B.,  in  further  pursuance 
[iven  to  him  by  the  said  fiat  and  the  said 

them,  did  thereby  entitle  and  authorise 
him  the  said  A.  B.,  to  surrender  all  and 

>pyhold  hereditaments 

lescribed,  with  their  appurtenances,  ac- 
nanor,  so  and  in  such  manner,  and  to  the 
aid  /.  K.  might  be  admitted  thereto  as 
ssaid,  he  the  said  /.  K.  previously  agree- 
le  lord  or  lady,  lords  or  ladies  of  this 
i  other  services  payable  and  pcrformable 
the  homage  also  find  and  present  that 

said  C.  D.  came  before  the  said  steward, 
pliancc  with  the  said  authority  and  di~ 
ined  and  contained  in  the  said  indenture 
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of  bargain  and  sale,  and  for  the  purpose  of  dispossessing  himself  of  any 
customary  right,  title  or  interest  then  vested  in  him,  of,  in  or  to  the  he- 
reditaments thereinafter  described,  and  for  the  connderations  expressed 
in  the  same  indenture  of  bargain  and  sale,  did  out  of  court  smrender 
into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor, 
All  and  singular  the  said  customary  or  copyhold heredita- 
ments and  premises  comprised  in  the  said  indenture  of  bargiun  and 
sale,  and  hereinbefore  described,  with  their  appurtenances;  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim  and  demand  whatsoever  of  the  said  C.  2).,  in,  to  or  out  of  the 
same  hereditaments  and  premises,  and  every  part  thereof,  to  the  use 
of  the  said  7.  JT.,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  this  manor. 

Now  at  this  court  comes  the  said  7.  K.  and  prays  to  be  admitted  to 
the  said  customary  or  copyhold  hereditaments  and  premises  so  surren- 
dered to  his  use  by  the  said  C  2>.  as  aforesaid,  (and  to  which  same 
premises  the  said  C.  D.  was  admitted  at  a  court  holden  for  this  manor 

on  the day  of ,)  to  which  said  7.  JT.,   the  lord  of  this 

manor,  by  the  sud  steward,  grants  seisin  thereof  by  the  rod,  to  kme 
and  to  hold  the  said  — —  — —- .  hereditaments  and  premises, 
with  their  appurtenances,  unto  the  said  7.  K.  and  his  heirs,  to  be 
holden  of  the  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  an- 
cient annual  rent  or  rents  and  other  duties  and  services  therefore  doe 
and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the 
said  7.  JT.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine  on 

such  his  admittance  the  sum  of  £ ,  and  his  fealty  is  respited. 

[Then  will  follow  a  surrender  by  L  K.  to  the  uses  of  his  will,  see 
ante,  p.  (25).] 

(Presentment  of  surrender  of  the  copyhold  lands  of  an  insolwU 
debtor y  by  the  assignee  appointed  by  the  courts  to  a  purchaser;  and 
his  admittance,  and  surrender  to  ttilLJ 

At  this  court  the  homage  find  and  present,  that  by  an  indenture  bear- 
ing date  the day  of ,  and  made  between  [See  this  recital 

(taken  firom  the  form  of  conveyance  in  the  schedule  to  the  act  of  1  W.  4^ 
c.  38)  in  the  precedent  of  the  surrender,  post].  And  the  homage  also  find 
and  present  that  the  said  conveyance  and  assignment  from  the  said  pro- 
visional assignee  to  the  said  E*  F.  hath  been  duly  entered  on  the  court- 
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nllg  of  this  manor,  pursuant  to  the  provision  and  direction  in  that  behalf 
mentioned  and  contained  in  an  act  of  parliament  passed  in  the  seventh 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
^'  An  Act  to  amend  and  consolidate  the  laws  for  the  relief  of  insolvent 
debtors  in  England.*"  And  they  also  find  and  present  that  the  said  E.  F.^ 
in  pursuance  of  and  obedience  to  an  order  of  the  said  court  for  relief  of 
insolvent  debtors,  caused  the  said  customary  or  copyhold  hereditaments 

to  be  put  up  to  sale  at,  &c.,  on  the day  of last,  and  that  at  such 

sale  G.  /f.,  of,  &c.,  was  declared  to  be  the  highest  bidder  for  and  pur- 
chaser of  the  same  hereditaments,  and  the  customary  fee  simple  and  inhe- 
ritance thereof,   at  or  for  the  price  or  sum  of  £ .    And  the 

homage  further  find  and  pesent  that  on  the day  of ,  the 

said  E.  F.  came  before  the  said  steward,  and  by  virtue  and  in  execu- 
tion of  the  trust  or  power  reposed  in  him  in  that  behalf,  by  and  under 
the  said  act  of  parliament  passed  in  the  seventh  year  of  the  reign  of 
his  said  late  Majesty,  and  in  further  pursuance  of  and  obedience  to 
the  said  order  of  the  said  court  for  relief  of  insolvent  debtors,  and 

in  consideraticm  of  the  sum  of  £ of  lawful  money,  &c,  to  him 

the  said  E.  F.,  as  such  assignee  as  aforesaid,  in  hand  well  and  truly 
paid  by  the  said  G.  J7.,  at  the  time  of  making  the  same  surrender,  did 
out  of  court  surrender  into  the  hands  of  the  lord  of  this  manor,  by  the 
hands  and  acceptance  of  the  said  steward,  by  the  rod,  according  to  the 
custom  of  this  manor.  All,  &c.,  with  the  appurtenances,  to  the  same 
premises  belonging  or  appertaining ;  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and  profits  thereof;  and  all  the 
estate,  right,  title,  interest,  benefit,  power,  claim  and  demand  what- 
soever, of  the  said  E.  F.,  in,  to,  or  out  of  the  said  hereditaments  and 
premises,  and  every  part  thereof,  *  to  the  use  of  the  said  G.  H,^  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  this  manor. 
Now  at  this  court  comes  the  said  G,  J7.,  and  prays  to  be  admitted 

to  the  said  customary  or  copyhold  • hereditaments  and 

premises,  with  their  appurtenances,  so  surrendered  to  his  use  as  afore- 
said, (and  to  which  same  premises  the  said  A.  B.  was  admitted  at  a 

court  holden  for  this  manor,  on  the day  of ,)  to  which 

said  G.  U.J  the  lord  of  this  manor,  by  the  said  steward,  grants  seisin 

thereof  by  the  rod,  to  have  and  to  hold  the  said  • heredita- 

ments  and  premises,  with  their  appurtenances,  unto  the  said  G.  H, 
and  his  heirs,  to  be  holden  of  the  lord,  by  copy  of  court-roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit 
of  court,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and 
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services  therefore  due  and  of  right  accustomed ;  and  so  (saving  the 
right  of  the  lord)  the  said  G.  H.  is  admitted  tenant   thereof,  and  pays 

to  the  lord  for  a  fine  on  such  his  admittance,  the  sum  of  £ ^ 

and  his  fealty  is  respited.     [Then  will  follow  a  surrender  by  G.  H,  to 
the  uses  of  his  will,  see  ante,  p.  (25).] 


(Bailiff^s  return  to  precept  of  recognition  in  plaint  of  right  patent^ 
A.  demandant,  C.  tenant;  Trial  and  Verdict.) 

At  this  court  W.Y.^  the  bailiff  of  this  manor,  returns,  that  by  virtue 
of  the  precept  to  him  issued  at  the  last  general  court  holden  for  thu 
manor,  he  hath  impannelled  twelve  good  and  lawfiil  men,  copyhold 
tenants  of  this  manor,  to  appear  and  make  recognition  of  the  mise 
joined  between  C.  and  A.  as  by  the  said  precept  he  was  commanded, 
and  which  panel  here  followeth  to  wit. 

E.  F.,  foreman.  ] 


G.H. 
I.  K. 
L.M. 
N.O. 
P.Q. 


sworn. 


R*  S. 
T.  V. 
W.  Y. 
B.D. 
F.E. 
H.  G. 


Who  being  sworn  to  say  the  truth,  whether  the  said  C  hath  more  right 
to  hold  the  tenements,  which  the  said  A.  hath  demanded  against  him 
by  his  customary  writ  of  right,  as  he  the  said  C  now  holds  the  same,  or 
the  said  A.  to  have  them  as  he  demandcth,  and  on  no  account  to  say 
but  the  truth ;  and  having  heard  and  impartially  considered  the  evi- 
dence, as  well  on  the  behalf  of  the  said  C.  the  tenant,  as  of  the  said  A. 
the  demandant,  have  found  their  verdict  for  the  said  C.  the  tenant 
Therefore  it  is  considered  by  the  court  that  the  said  C.  do  hold  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  the  said  C.  and  his 
heirs  for  ever,  according  to  the  custom  of  this  manor,  quit  of  the  said 
A.  and  his  heirs  for  ever. 


I      • 


■  am 

Si 


^ 


* 
I  I 


{^Should  C.  the  tenant  have  made  default  at  the  last  courts  and  be  in 
attendanx^e  at  this  court,  by  D.  his  attorney,  the  entry  may  be :] 

At  this  court  W,  F.,  the  bailiff  of  this  manor,  returns,  that  in  pursu- 
ance of  the  precept  to  him  issued  at  the  last  general  court  hoMen  for 


I 
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e  hands  of  the  lord  of  this 
food  and  lawful  men,  copyb 
,  lands,  tenements,  and  her 
A.  in  his  plaint  i^ainst  C.  a 

1  the day  of ,  e 

^  to  the  custom  of  this  muioi 
%said  precept,  he  did  duly  bi 

ta  answer  to  the  said  pUint 
ommanded. 

laid  C.  appears  by  D.  big  atl 
I  certain  instrument  in  writii 
and  also  by  /.  P.  esquire,  '. 
'  to  answer  to  the  said  plaii 
x>unsel  learned  in  the  law, 
xtdd  C.  his  de&ult,  which  li 

e  on  the day  of       ■'■    - 

n  his  own  proper  person  del 
}/ea,  and  mise,  and  award 
en  ante,  p.  (67-8).] 
ad-  be  the  said  C.  is  ready  to 
ind-  where,  and  as  die  court 
ad-  whereupon  he  prays  judgmi 
1  in  A.  ought  to  be  aiuwered 
plaint,  &c. 

>urt  Time  to  atttwer.     And 

at-  court  comes  the  said  A.  I 

e  of  counsel  learned  in  the  la^ 

ring  time  to  answer.  Sic.  to  thi 

last  said,  until  the  next  general 

his  to  be  holden  here  for  thii 

to  the day  of 

it  a  ten  o'clock  in  the  forenoon, 

inor  it,  &c.     And  the  same  da 

1  C.  the  said  C.  here,  &c.  [Vm 

<  be  ingt  here  mj^xued,  thejint. 

\  he  eotai  wovid  be  Ike  admiltam 

the  grandion  and  ciatomary  hi 

om-  C*eeanle.  pp.  (13),   (39). 

DOT,  may  be  preiumed  thai  C.  wo 

i  of  kit  plea  m  abalemenl,  oTui  11 

liold  bei/uiM.-} 
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^Should  C.  wish  to  imparl  until  the  newt  courtt  the  steward  may 

thus  enter  an] 

Imparlance.  And  now  at  this  court  comes  the  said  C.  by  the  said 
G.  K.  his  attorney,  and  prays  leave  to  imparl  to  the  count  and  declara- 
tion aforesaid,  until  the  next  court  baron  or  customary  court  of  the 
said  A,  Z.  lord  of  this  manor,  to  be  holden  in  and  for  the  same  manor, 

on  the day  of next ;   and  he  hath  it,  &c. — The  same 

day  is  given  to  the  said  A.  here,  &c.  (a). 

Examined  by  me, 

J.  S.,  steward. 

general  court  held  for  this  manor  on  the 

day  of ,  and  the  matters 

and  things  therein  contained,  in  manner 
and  form  as  the  same  are  pleaded  and 
sef  forth,  are  not  sufficient  in  law  to  bar 
him  the  said  A,^  from  having  an  answer 
to  his  said  plaint,  and  that  he  the  said 
A,t  is  not  bound  by  the  law  of  the  land 
to  answer  the  same;  and  that  he  is 
ready  to  verify,  wherefore  for  want  of  a 
sufficient  plea  in  this  behalf,  he  prayeth 
judgment,  and  that  the  said  C,  to  the 
aforesaid  plaint  of  the  said  A.,  may  an- 
swer further. 

Time  allowed  to  tenant  to  join  in  de- 
mwnrer.  And  at  this  court  comes  the 
said  C,  byt/.  P.,  esquire,  his  counsel 
learned  in  the  law,  and  prays  time  to 
answer,  &c.,  to  the  demurrer  aforesaid, 
until  the  next  general  court  baron  to  be 

holden  here  for  this  manor  on • 

the day  of  ,  now  next  en- 

suing, at  ten  o'clock  in  the  forenoon, 
and  he  hath  it,  &c.  And  the  same  day 
is  given  to  the  said  A,,  here,  &c. 

(a)  See  further  as  to  imparlance, 
Antcy  p.  (16). 

{Judgment  of  seisin  on  defauU.) 

But  if  the  tenant  make  defiiult  again 
at  this  court,  and  does  not  save  his 
former  default,  the  demandant  wifl  hare 
judgment  of  seisin.    Ante,  p.  (18). 


Plea  in  abatement  withdrawn.  Unto 
this  court  came  C,  by  G,  K.  gentle- 
man, his  attorney  in  this  behalf  duly  au- 
thorised, and  also  by  J.  P.,  esquire, 
his  counsel  learned  in  the  law,  and 
prayed  leave  to  withdraw  the  plea  in 
abatement  of  him  the  said  C,  entered  at 
a  general  court  held  for  this  manor,  on 

the  day  of last,    to  the 

plaint  of  A,,  entered  at  a  general  court 
held  finr  this  manor  on  the  —  day  of 
,  and  by  his  counsel  aforesaid, 
submitted  to  answer  gene^y  to  the 
aforesaid  plaint  of  the  said  A.  And  the 
said  A,  by  F,  M,  and  N.  R,  his  counsel 
learned  in  the  law,  consenting  that  the 
said  plea  of  him  the  said  C,  might  be 
withdrawn,  the  same  is  therefore  with- 
drawn accordingly.  [And  then  would 
follow  the  count  of  A.,  plea,  4^.,  as  sug^ 
gested  ante,  upon  the  release  by  A,  of  the 
default  of  C,} 

(The  following  forms  assume  that  A. 
should  be  advised  to  demur  to  a  plea  in 
abatement  by  C) 

Demurrer.  At  this  court  comes  A., 
by  H.  B.  his  counsel  learned  in  the  law, 
and  saith,  that  the  plea  of  C.  entered  at 
the  last  general  court  held  for  this  ma- 
nor on  the  —  day  of ,  to  the 

plaint  of  him  the  said  A.,  entered  at  a 
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(Inrolmenf  of  a  grant  of  lands  escheated  or  forfeited)  (a). 


Be  it  remembered  that  on  the  ■      -  day  of 
,  in  the year  of,  &c.  and  in  the 


-,  A,  Z.  lord  of  this  manor,  of  his  special  grace 


The  manor  of 

in  the  comity  of  — 
year  of  our  Lord  — 
and  favour,  did  out  of  court  give  and  grant  seisin  by  the  rod,  according 
to  the  custom  of  this  manor,  imto  A.  B.  of,  &c.  of  All,  &c.  with 
their  appurtenances,  which  same  hereditaments  and  premises  [here 
9tate  whether  the  copyhold  interest  vested  in  the  lord  by  escheat  or 
forfeiture^  and  by  what  means,']  to  hold  the  said heredita- 
ments and  premises,  with  the  appurtenances,  unto  the  said  A,  B,  and 
his  heirs,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of 
coort,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and  ser- 
vices therefore  due,  and  of  right  accustomed,  and  so  (saving  the  right 
of  the  lord)  the  said  A.  B.  was  admitted  tenant  thereof,  and  paid  to 

the  lord  for  a  tine,  on  such  his  admittance,  the  sum  of  £ ,  of 

the  lord's  favour,  and  his  fealty  was  respited. 

Examined  by  me, 

J.  S.,  steward. 


(Inrolment  of  a  license  to  demise.) 


-} 


Be  it  remembered  that  on  the  - 
,  in  the  year  of  our  Lord 


day  of 
~,  the 


The  mancMT  of  — 
in  the  county  of 

lord  of  this  manor  did  out  of  court  give  and  grant  to  A.  B.  one  of  the 
customary  tenants  of  this  manor,  iull  license,  power,  and  authority  to 
demise  and  lease  to  any  person  or  persons  willing  to  take  the  same, 
as  lessee  to  the  said  A.  £.,  but  not  by  way  of  mortgage,  and  to  the 
executors,  administrators,  and  assigns  of  such  person  or  persons, 
AU,  &c.  with  the  appurtenances,  to  which  same  premises  the  said 
A.  B.  was  admitted  at  a  general  court  held  for  this  manor  on  the 
day  of ,  to  hold  fof  any  term  or  number  of  years  not  ex- 
ceeding —  years,  computed  from  the  day  of  ,  saving 

always  to  the  lord  of  this  manor,  and  to  all  and  every  the  lord  and 
lady,  lords  and  ladies  of  this  manor  for  the  time  being,  all  and  all 
manner  of  fines,  heriots,  rents,  customs,  and  services  therefore  due  and 

(a)  Grants  of  this  nature  should  be      diately  previous  to  the  entry  of  the  then 
inrolled  according  to  their  dates,  imme-     succeeding  court 


i 


y 


n.^jt  *■  h.  i' 

4 


i^f< 


\U), 


,♦  V 


.'i 


..M    iS^ 


'^ 


■  ■■ 


1 


(86) 


APPENDIX  TO  THE   COPYHOLDER. 


of  right  accustomed ;   and  for  the  said  license  the  said  A.  B.  paid  for  a 

fine  the  sum  of  £ ,  according  to  the  custom  of  this  manof, 

[When  the  custom  has  not  fixed  the  fine,  the  words  in  itctlics  to  be 
omitted.]  (o). 

Examined  by  me, 

J.  S.y  steward. 
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(Inrolment  of  Deed  of  Enfranchisement^  A.  Z.  to  C.  D.^ 
[Vide  the  precedent  of  deed,  post.  '  Copyhold  Assurances.'*] 

(Inrolment  of  Deed  of  Enfranchisement  under  a  power  in  the  mar- 
riage settlement  of  ^cj 

[Vide  the  precedent  of  deed,  post.  ^  Copyhold  Assurances.'*] 

(Entry  of  conveyance  and  assignment  by  the  provisional  assignee  of 
A.  B.,  an  insolvent  dd>tor^  to  the  assignee  appointed  by  the 
court  J  (6). 

[Vide  the  precedent  of  deed,  referred  to  in  surrender  firom  the  as- 
signee appointed  by  the  court,  to  a  purchaser,  post.  '  Copyhold  As- 
surances.^] 

(Entry  of  deed  of  consent  by  A.  B.,  protector  of  a  settlement.) 
[Vide  the  precedent  of  deed,  post.  ^  Copyhold  Assurances.'*] 


(Entry  of  deed  of  disposition  by  A.  B.  to  bar  an  equitable  estate 

tail,) 

[Vide  the  precedent  of  deed,  post.  ^  Copyhold  Assmrances.'*] 


(a)  Any  other  licenses  (operating  as 
a  dispensation  of  acts  of  forfeiture) 
granted  subsequently  to  the  then  last 


general  court,  should  be  inrolled  in  lil^e 
manner. 
(b)  Ante,  p.  (22).    Ft.  1,  p.  375. 
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(Further  Precedents  of  Court  Rolls.) 


(87) 


[Note,   In  the  succeeding  court  the  copyholds  are  supposed  to  be 
held  for  lives,  subject  to  a  heriot  on  death.] 


FOURTH  COURT. 

The  manor  of  1     A  general  court  baron  of,    &c.      [For 

m  the  county  of )  this  form  see  ante^  p.  (23).] 


(Voluntary  Grant  to  A.  B.,  and  to  C.  D,  and  E.  F.,  his  nominees.)  (a). 

(1).  At  this  court  comes  A.  B,  of,  &c.,  and  takes  of  the  lord 
of  this  manor,  by  delivery  of  seisin  by  the  said  steward,  by  the  rod, 
according  to  the  custom  of  this  manor.  All,  &c.,  [here  state  whether 
the  estate  fell  into  the  hands  of  the  lord  by*  determination  of  a  former 

grant,  or  escheat,  or  forfeiture,]  to  have  and  to  hold  the  said 

' hereditaments  and  premises^  with  the  appurtenances,  unto  the 

aaid  J,  B.y  now  aged  years  or  thereabouts ;    C  2>.,  of,  &c., 

now  aged years  or  thereabouts ;    and  E.  -F.,  of,  &c.,  now  aged 

• —  years  or  thereabouts,  for  the  term  of  their  lives  and  the  life  of  the 
longest  liver  of  them,  successivelyj  to  be  holden  pf  the  lord,  by  copy  of 
court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and 
of  right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said 
A,  B.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for 

the  estate  and  interest  so  granted  as  aforesaid,  the  sum  of  £ , 

[if  the  fine  be  certain,  say  ^'  and  he  pays  to  the  lord  for  the  estate  and 

interest  so  granted  as  aforesaid,  a  fine  certain  of  «^ "  (6) ;]  and 

his  fealty  is  respited. 


(a)  I  have  supposed  A.  B.  to  be  the 
sole  purchaser  for  three  lives,  of  land 
which  liad  fallen  into  hand,  either  by 
the  determination  of  a  former  copy,  or 
by  escheat  or  forfeiture. 

VOL.  ir. 


Q>)  The  steward  is  here  reminded 
that  the  certainty  of  the  fine  is  essential 
to  a  tenant  right  of  renewal  of  copyholds 
for  lives.     Ante,  pt.  1,  p.  423,  etseq. 
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(Presentment  of  the  death  of  C.  D.,  an 
E.  P.,  (the  surviving  lives,)  in  ord 

(2.  a).  At  this  court  the  hom^  pre 
life  named  in  a  certain  voluntary  grant  mi 
after  described,  at  a  court  holden  for  this 
,  departed  this  life  since  the  last  gt 

And  afterwards  at  this  court  come  A.  h 
aforesaid  voluntary  grant,  and  E.  F.,  t1 
same  grant,  and  in  open  court  surrender  i 
this  manor,  by  the  hands  and  acceptance 
rod,  according  to  the  custom  of  this  mano] 
tenances  thereof;  and  all  the  estate  and  it 
E.  F.  respectively,  therein  or  thereto,  to  i 
te-grant  the  same  premises  to  the  sud  A. . 

o(,  8ec^  now  aged  years  or  therea 

lives,  and  the  life  of  the  longest  liver  of  1 
to  the  custom  of  this  manor. 

(2.  b).  To  which  said  A.  B.,  E.  F., 
manor,  by  the  said  steward,  grants  seinn 

and  to  hold  the  said 1 

with  the  appurtenances,  unto  the  said  A 
the  term  of  their  lives,  and  the  life  c 
auccessively,  to  be  holden  of  the  lord, 
will  of  the  lord,  according  to  the  custom  < 
of  court,  heriot  when  it  shall  happen,  an^ 
rents,  and  other  duties  and  services  thei 
tomed;  and  so  (saving  the  right  of  the 
mitted  tenant  thereof,  and  pays  to  tl 
further  estate  and  interest  so  granted,  the 
his  fealty  is  respited. 

(a)  I  have  supposed  this  to  be  a  aur-  A.  B. 

render  of  the  last  meotioned  copy,  upoo  (b) 

the  death  of  C.  D.,  for  the  purpose  of  follow 

adding  the  life  of  G,  H.,  to  the  lives  of  a  tens 
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(Presentment  of  the  death  of  A.  B.  f  the  first  life  J,  and  proclamation 
for  C.  D.  (the  second  life  J  to  take  admittance,)  (a). 

(3).    At  this  court  the  homage  present  that  A,  B.^  late  one  of  the 

customary  tenants  of  this  manor,  of  one  messuage  and  acres  of 

land,  and  common  of  pasture  for ,  died  since  the  last  general 

court,  whereupon  there  accrued  due  to  the  lord  of  this  manor  a  heriot 
of  the  best  beast  of  the  said  A,  B,  at  the  time  of  his  death;  and  that 
C.  D.,  of,  &c.,  is  next  in  reversion  for  the  term  of  his  life,  according 
to  the  custom  of  this  manor.  And  at  this  court  proclamation  is  made 
ibr  the  said  C.  D,  to  come  in  and  be  admitted  to  the  said  tenements, 
but  he  does  not  appear,  therefore  his  default  is  recorded  (6). 


(Admittance  of  CD.  (the  second  life)  ;  surrender  by  him  and  E.  F. 
(the  third  life)  ;  and  re-grant  to  G.  H.,  a  purchaser.) 

(4.  a).  At  this  court  comes  C.  D.,  the  life  next  in  succession  after  the 
lifeof  ^.  B.y  whose  death  was  presented  at  the  last  general  court,  and  prays 
to  be  admitted  under  and  by  virtue  of  a  grant  made  at  a  court  holden 

for  this  manor  on  the day  of ,  to  the  said  A.  B.  and  C.  2>., 

aud  E,  F,y  of,  &c.  for  the  term  of  their  lives  and  the  life  of  the 
longest  liver  of  them  successively ^  to  All,  &c.,  with  the  appurtenances : 
to  which  said  C.  2).,  the  lord  of  this  manor,  by  the  said  steward,  grants 

seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with  the  appurtenances,  unto  the  said 
C.  D.,  according  to  the  form  and  effect  of  the  aforesaid  grant,  to  he 
holden  of  the  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when 
it  shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving 
the  light  of  the  lord)  the  said  C.  D,  is  admitted  tenant  thereof,  in 
manner  and  form  aforesaid,  and  his  fealty  is  respited. 

(4.  6).   And  afterwards,  at  this  court,  come  the  said  C  D,  and  E.  F., 

and  in  consideration  of  the  sum  of  £ of  lawful  money,  &c.,  to  them  in 

hand  well  and  truly  paid  by  G.H.y  of,  &c.,  in  open  court  surrender  into 

(a)  I  have  supposed  that  A.  J?.,  C.  (fi)  No  copy  of  the  roll  would  be  ne- 

D.,  and  E.  F,  were  equal  purchasers,      cessary. 
and  paid  a  full  fine  on  the  original  grant. 
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the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor, 
All  and  singular  the  said  customary  or  copyhold here- 
ditaments and  premises,  to  which  the  said  C  2).  hath  been  so  admitted 
at  this  court  as  aforesaid;  and  all  the  estate  and  interest  of  the 
said  C.  2>.  and  E.  F,  respectively  therein  or  thereto,  to  the  intent  that 
the  lord  may  re-grant  the  same  premises  to  the  said  G.  H.j  his  execu- 
tors and  administrators  (a),  for  the  term  of  the  lives  of  the  said  C.  D. 
and  E.  F.^  and  the  life  of  the  longest  liver  of  them,  according  to  the 
custom  of  this  manor ;  to  which  said  G.  H.j  the  lord  of  this  manor,  by 
the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  Md 
the  said  hereditaments  and  premises,  with  the  appurtenances,  unto  the 
said  G.  H.y  his  executors  and  administrators,  for  the  term  of  the  lives 
of  the  said  <^.  2).  and  E.  J*.,  and  the  life  of  the  longest  liver  of  them, 
to  be  holden  of  the  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot 
when  it  shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other 
duties  and  services  therefore  due  and  of  right  accustomed ;  and  so 
(saving  the  right  of  the  lord)  the  said  G,  H.  is  admitted  tenant 
thereof,  in  manner  and  form  aforesaid,  and  his  fealty  is  respited. 


(Surrender  by  the  said  G.  H.,  and  re-grant  to  him  far  three 

lives.)  (6). 

(5.  a).  At  this  court  comes  G.  H.^  of,  &c.,  who  holds  the  custom- 
ary or  copyhold  hereditaments  hereinafter  described,  for  the  term  of 
the  lives  of  C.  2>.  and  E.  F.,  and  the  life  of  the  longest  liver  of  them, 
and  in  open  court  surrenders  into  the  hands  of  the  lord  of  this  manor, 
by  the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according 
to  the  custom  of  this  manor.  All,  &c.,  with  the  appurtenances ;  and 
all  the  estate  and  interest  of  the  said  G.  H,  therein  or  thereto,  to  the 
intent  that  the  lord  may  re-grant  the  same  premises  to  the  said  G.  S-j 
1.  jr.,  of,  &c.,  now  aged years  or  thereabouts,  and  i.  M.,  of. 


(a)  It  would  be  more  regular  to  extend 
the  grant  to  the  executors  and  adminis- 
trators of  the  purchaser,  as  special  oc- 
cupants, (ante,  pt.  1,  pp.  63-4,  415 ;) 
although  the  form  here  given  presup- 
poses a  negociation  between  G.  H.  the 


purchaser,  and  the  lord,  for  a  stinender 
of  the  existing  copy,  and  a  re-grant  for 
three. new  lives. 

(fi)  I  have  here  supposed  that  G,  H, 
wishes  to  exchange  both  the  lives  and 
to  add  a  thirdi  and  is  the  sole  purchaser. 
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&c.,  now  aged years  or  thereabouts,  for  the  term  of  their  lives, 

and  the  life  of  the  longest  liver  of  them  successively,  according  to  the 
custom  of  this  manor. 

(5.  b).    To  which  said  G.  H.,  /.  -£,  and  L.  Af.,  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  thereof  by  the  rod,  to  have 

and  to  hold  the  said hereditaments  and  premises,  with 

the  appurtenances,  unto  the  said  G.  H.,  I.  f  .,  and  L.  Af.,  for  the 
term  of  their  lives,  and  the  life  of  the  longest  liver  of  them  successive- 
ly  (a),  to  be  holden  of  the  lord,  by  copy  of  court-roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed ;  and 
80  (saving  the  right  of  the  lord)  the  said  G.  H.  is  admitted  tenant 
thereof,  and  pays  to  the  lord  for  a  fine,  for  the  estate  and  interest  so 
granted  as  aforesaid,  the  sum  of  £ ,  and  his  fealty  is  respited. 


(Admittance  ofC.  D.  (the  second  life);  surrender  by  him  and  E. 
F.  (the  third  life),  in  order  to  Jill  up  the  copy  J  (&). 

(6.  a).  At  this  court  comes  C.  D.  the  life  next  in  succession  after 
the  life  of  A.  B.,  whose  death  was  presented  at  the  last  general  court, 
and  prays  to  be  admitted  tenant  under  and  by  virtue  of  a  grant  made 

at  a  court  holden  for  this  manor,  on  the day  of ,  to  the 

said  A,  B.  and  C  2>.  and  E.  F.  of,  &c.  for  the  term  of  their  lives  and 
the  life  of  the  longest  liver  of  them  stujcessively^  to  All,  &c.  with  the 
appurtenances :  to  which  said  C.  2).  the  lord  of  this  manor,  by  the  said 
steward  grants  seisin  thereof,  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with  the  appurtenances,  unto 

the  said  C.  D.,  according  to  the  form  and  effect  of  the  aforesaid  grant, 
to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot 
when  it  shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other 
duties  and  services  therefore  due  and  of  right  accustomed,  and  so 


(a)  Although  the  custom  should  £x 
the  estate  in  the  lives  in  succession,  yet 
/.  K,  and  L.  M.  would  be  trustees  for 
0.  H.  Ante,  pt.  1,  p.  485»  et  seq. 

{b)  I  have  supposed  here  that  A,  B, 


was  the  sole  purchaser,  and  paid  the  full 
fine;  and  that  the  renewal-fine  was  paid 
by  his  devisee  or  personal  representative. 
AfUCf  pt.  1,  pp.  485-^. 
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(saving  the  right  of  the  lord)  the  said  C.  D.  is  admitted  tenant  thereof, 
in  manner  and  form  aforesaid,  and  his  fealty  is  respited. 

(6.  6).  And  afterwards  at  this  court  come  the  said  C.  2>.  and  E,  F. 
and  in  open  court  surrender  into  the  hands  of  the  lord  of  this  manor, 
by  the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according 
to  the  custom  of  this  manor,  all  and  singular  the  said  customary  or 

copyhold hereditaments  and  premises,  to  which  the  said  C. 

2).  hath  been  so  admitted  at  this  court  as  aforesaid ;  and  all  the 
estate  and  interest  of  the  said  C  2).  and  E,  F,  respectively  therein  or 
thereto,  to  the  intent  that  the  lord  may  re-grant  the  same  premises  to 

the  said  C.  2>.,  and  jB.  F.,  and  G.  H.,  of,  &c.,  now  aged years, 

or  thereabouts,  for  the  term  of  their  lives  and  the  life  of  the  longest 
liver  of  them  successively^  according  to  the  custom  of  this  manor. 

(6.  c).  To  which  said  C.  2>.,  E.  F.,  and  G.  H.,  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  thereof,  by  the  rod ;  to  haw 

and  to  hold  the  said hereditaments  and  premises,  with  the 

appurtenances,  unto  the  said  C.  2).,  £.  F,y  and  G.  /T.,  for  the  term  of 
their  lives,  and  the  life  of  the  longest  liver  of  them  successively^  to  be 
holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it 
shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving 
the  right  of  the  lord)  the  said  C.  2>.  is  admitted  tenant  thereof,  and 
pays  to  the  lord  for  a  fine,  for  the  further  estate  and  interest  so 
granted  as  aforesaid,  the  sum  o(  £ ,  and  his  fealty  is  respited. 


(Presentment  of  the  death  ofC.  D.  fthe  second  life  J  ^  and  surrender 
by  A,  B.  (the  first  life  J  ^  in  order  to  fUL  up  the  copy ;  and  re- 
grant  to  A.  B.,  and  to  £.  F.  and  G.  H.,  his  nominees  J  (a). 

(7-  a).  At  this  court  the  homage  present  that  C  D.  the  second  life 
named  in  a  certain  voluntary  grant  made  of  the  tenements  hereinafter 

described  at  a  court  holden  for  this  manor  on  the day  of , 

departed  this  life  since  the  last  general  court. 

And  afterwards  at  this  court  comes  A.  B.^  the  first  life  named  in  the 
aforesaid  voluntary  grant,  and  in  open  court  surrenders  into  the  hands 


(a)  I  have  here  supposed  that  A,  B, 
was  the  sole  purchaser,  and  that  by  the 
custom  of  the  manor,  the  first  life  may 


surrender  the  whole  interest  created  \fj 
the  copy.    Ante,  pt.  1,  p.  486. 
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of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward,  by  the  rod,  according  to  the  custom  of  this  manor,  All,  &c. 
with  the  appurtenances  thereof;  and  all  the  estate  and  interest  now 
subsisting  under  and  by  virtue  of  the  aforesaid  voluntary  grant,  to  the 
indent  that  the  lord  may  re-grant  the  same  premises  to  the  said  A.  B,j 
E.  F.y  (the  third  life  named  in  the  aforesaid  voluntary  grant,)  and  G. 

iff.,  of,  &c,  now  aged years,  or  thereabouts,  for  the  term  of  their 

lives,  and  the  life  of  the  longest  liver  of  them  successively^  according 
to  the  custom  of  this  manor, 

(7.  6),  To  which  said  A.  B.,  E.  F.,  and  G.  H.,  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  thereof,  by  the  rod ;  to  have 

€md  to  hold  tbe  said hereditaments  and  premises,  with  the 

appurtenances,  unto  the  said  A.  B.^  E.  JP.,  and  G.  ^.,  for  the  term  of 
their  lives,  and  the  life  of  the  longest  liver  of  them  successively^  to  be 
holden  of  the  lord,  by  copy  of  court  roll,  attheVill  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  wheh  it 
shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving 
the  right  of  the  lord)  the  said  A,  B.  is  admitted  tenant  thereof,  and 
pays  to  the  lord  for  a  fine,  for  the  further  estate  and  interest  so  granted 
as  aforesaid,  the  sum  of  £ ,  and  his  fealty  is  respited. 


(Surrender  by  A.  B.  (thejirst  life)^  and  re-grant  to  the  said  A.  B., 
€•  D,  (the  second  life)^  and  G.  H.  his  nominees.)  (a). 

(8.  a).  At  this  court  comes  A»  B.y  the  first  life  named  in  a  certain 
voluntary  grant  made  of  the  tenements  hereinafter  described,  at  a  court 

holden  for  this  manor  on  the day  of -,  and  in  open  court 

surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and 
acceptance  of  the  said  steward,  by  the  rod,  according  to  the  custom  of 
this  manor.  All,  &c.  with  the  appurtenances  thereof;  and  all  the  estate 
and  interest  now  subsisting  under  and  by  virtue  of  the  aforesaid  volun- 
tary grant,  to  the  intent  that  the  lord  may  re-grant  the  same  premises 
to  the  said  A.  B.^  C.  2).,  (the  second  life  named  in  the  aforesaid  volun- 
tary grant,)  and  to  G.  -ff.,  of,  &c.  now  aged years,  or  thereabouts, 

(m  substitution  for  the  life  of  E,  F.,  named  as  the  third  life  in  such 

(a)  I  have  here  also  supposed  that      by  the  custom  the  first  life  may  surren- 
i.  B,  waa  the  sole  purchaser,  and  that      der  the  copy. 


f  If  -^ 


VJV        ^       :  45^ki^• 


ih.l  ;  (i^Pti^'J^'i^- 
••  ■■;•( 


If 


M 


L 


I 


% 


l;r>;v..t:i  •■■.'   :  i.^ 

f:  ■  y. f.;       ..  ;I  -  .•     u  ;fr.  .. 

a^.  It*   s    '  fc  .  ■  ■»-..■   Ar 

fi  *  ••  ^  '       ■   e '         '       'f    ' 


'JT 


f'fl 


' 


'  » 

»   1 


'  I 


(94) 


APPENDIX  TO  THE  COPYHOLDER. 


fornix  grant,)  for  the  term  of  their  lives,  and  the  life  of  the  longest 
liver  of  them,  successivehf,  according  to  the  custom  of  this  manor. 

(8.  b).  To  which  said  A.  B.,  C.  2>.,  and  G.  H.^  the  lord  of  this 
manor,  by  the  said  steward,  grants  seisin  thereof,  by  the  rod,  to  hceee 
and  to  hold  the  said  —  ■  hereditaments  and  premises,  with  the 
appurtenances,  unto  the  said  A.  £.,  C.  Z).,  and  G.  H.^  for  the  term  of 
their  lives,  and  the  life  of  the  longest  liver  of  them  successively^  to  be 
holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it 
shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due,  and  of  right  accustomed ;  and  so  (saving 
the  right  of  the  lord)  the  said  A.  B.  is  admitted  tenant  thereof,  and 
pays  to  the  lord  for  a  fine,  on  such  exchange  of  life  as  aforesaid,  the 
sum  of  £ ,  and  his  fealty  is  respited. 


f  Reversionary  grant  for  three  lives.  J  (a). 

(9).  At  this  court  come  A.  H.  the  only  child  of  G.  H.  of,  &c  and 
which  said  G*  H.^  I.  K.^  of,  &c.  and  L.  JIf.,  of,  &c.  hold  the  customaij 
or  copyhold  hereditaments  hereinafter  described,  for  the  term  of  their 
lives,  and  the  life  of  the  longest  liver  of  them  sticcessively,  and  in  open 
court  takes  of  the  lord  of  this  manor,  by  the  said  steward,  by  the  rod, 
according  to  the  custom  of  this  manor  (6) ;  the  reversion  of  All,  &c. 
with  the  appurtenances,  to  hold  the  same  unto  the  said  A.  H.,  now 
aged years  or  thereabouts,  A.  5.,  now  aged years  or  there- 
abouts, and  C  Z).,  now  aged years  or  thereabouts,  for  the  tenn 

of  their  lives,  and  the  life  of  the  longest  liver  of  them  successively^  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and 
the  ancient  annual  rent  or  rents,  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed;  and  so  (saving  the  right  of  the  lord) 
the  said  A.  H.  is  acknowledged  to  have  taken  such  reversionary  estate 


(a)  In  the  absence  of  any  special  cus- 
tom, a  grant  in  reversion  operates  as  an 
admittance.  '  Roe  &  Loveleu,  2  Bam. 
and  Aid.  453.  Ante,  pt.  1,  pp.  378,  n. 
(A),  556-7. 

(5)  Grants  of  this  nature  are  not  com- 
mon, but  may  exist  by  special  custom. 


Ante,  pt.  1,  pp.  115,  116,  422. 

The  custom  prevails  in  some  pre- 
bendal  manors  usually  granted  out  to 
lessees  for  a  term  of  years,  and  where 
the  copyholders  have  not  a  tenant-right 
of  renewal. 
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as  aforesaid,  and    he   paid,   as   a    fine  for  the  same,  the  sum    of 
£ ,  and  his  fealty  is  respited  until,  &c. 


(Surrender  by  G.  H.,  and  re-grant  to  N.  O.,  a  mortgagee^  and  his 

admittance,) 

(10.  a).  At  this  court  comes  G.  H,  who  holds  the  customary  or 
copyhold  hereditaments  hereinafter  described,  for  the  term  of  the  lives 
of  the  said  G.  H,<,  /.  K,^  of,  &c.  and  L.  JIf.,  of,  &c.  and  the  life  of  the 
longest  liver  of  them  successively^  and  in  consideration  of  the  sum  of 

£ ' — ,  of  lawful  money,  &c.  to  him  the  said  G.  H.  in  hand  well  and 

truly  paid  by  N.  O.  of,  &c.  in  open  court  surrenders  into  the  hands  of  the  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by  the  rod, 
according  to  the  custom  of  this  manor,  All,  &c.  with  the  appurtenances ; 
and  all  the  estate  and  interest  of  the  said  G.  H.  therein  or  thereto,  to 
the  intent  that  the  lord  may  re-grant  the  same  premises  to  the  said 
N,  0.,  his  executors,  administrators,  and  assigns,  for  the  term  of  the 
life  of  the  said  G,  H.^  accordbg  to  the  custom  of  this  manor,  subject 
nevertheless  to  and  upon  this  express  condition,  that  if  the  said  G.  H,y 
his  heirs,  executors,  or  administrators,  do  and  shall  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  N.  O.,  his  executors,  administrators, 

or  assigns,  the  sum  of  £ ,   of  lawful  money  aforesaid,  on 

the  day  of ,  with  interest  for  the  same,  after  the  rate  of 

Bl  per  cent,  per  annum,  computed  from  the  date  of  this  surrender, 
clear  of  all  taxes  and  deductions  whatsoever,  (and  being  the  same 
pnncipal  and  interest  monies  as  are  mentioned  to  be  secured  by  the 
covenant  of  the  said  6.  H.  contained  in  an  indenture  bearing  even 
date  with  this  surrender) :  Then  the  said  N.  O.,  his  executors,  ad- 
ministrators, or  assigns,  shall  forthwith,  at  the  costs  and  charges  of 
the  said  G.  /T.,  re-surrender  the  said  hereditaments  and  premises  into 
the  hands  of  the  lord,  to  the  intent  that  he  will  re-grant  the  same  to 
the  said  G.  H.  for  the  term  of  his  life. 

(10.  b).  To  which  said  N.  O.  the  lord  of  this  manor,  by  the  said 
steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 
customary  or  copyhold  hereditaments  and  premises,  with  the  appur- 
tenances, unto  the  said  N^  O.,  his  executors,  administrators,  and  as- 
fflgns,  for  the  term  of  the  life  of  the  said  G.  H.  subject  nevertheless  to 
and  upon  the  express  condition  aforesaid,  to  be  holden  of  the  lord,  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
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this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and 
the  ancient  annual  rent  or  rents,  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed ;  and  so  (saving  the  right  of  the  lord) 
the  said  N.  O.  is  admitted  tenant  thereof,  in  manner  and  form  afore- 
said, and  pays  to  the  lord  for  a  fine,  on  such  his  admittance,  the  sum 
of  jS —  —  — ,  and  his  fealty  is  reiSpited  (a). 


(Conditional  surrender  by  way  of  mortgage^  from  A.  B.  fa  copy- 
holder for  three  Uvea  J  to  G.  H.,  and  his  admittance  J  (6). 

(11.  o).  At  this  court  comes  A,  £.,  who  holds  the  customary  or 
copyhold  hereditaments  hereinafter  described,  for  the  term  of  the  lives 
of  him  the  said  J.  B,,  C.  Z).,  of,  &c.  and  E.  F»j  of,  &c.  and  the  life 
of  the  longest  liver  of  them  successively^  and  in  consideration  of  tbe 

sum  of  £ ,  of  lawftd  money,  &c.  to  the  said  A.  B,  in  hand  weB 

and  truly  paid  by  G.  H.  of,  &c,  in  open  court  surrenders  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the 
said  steward,  by  the  rod,  according  to  the  custom  of  this  manor.  All, 
&c.  with  the  appurtenances  to  the  same  premises  belonging,  or  in  any- 
wise appertaining,  to  the  intent  that  the  lord  may  re-grant  the  same 
premises  to  the  said  G.  H.<,  his  executors,  administrators,  and  assigns, 
for  the  term  of  the  lives  of  the  said  A.  J3.,  C.  /).,  and  E.  F.y 
and  the  life  of  the  longest  liver  of  them,  according  to  the  custom 
of  this  manor,  upon  this  condition  nevertheless,  that  if  the  said  A.  B^ 
his    heirs,    executors,   or   administrators,    do   and   shall   well  and 


(a)  In  this  surrender  I  have  presumed 
that  G,  H.,  L  jr.,  and  L,  M.,  were 
equal  purchasers,  so  that  G.  H.  could 
not  give  a  security  beyond  his  own  life. 

As  the  surrender  to  the  lord  operates 
as  a  merger  of  the  copyhold  interest,  I 
submit  that  the  mortgagee  should  always 
be  admitted,  when  the  mortgage  is  of  a 
copyhold  for  lives,  and  the  legal  interest 
is  made  the  subject  of  transfer: — ^it  is 
true  that  the  lord  would  be  intitled  to  a 
heriot  on  the  death  of  the  mortgagee, 
ante,  pt.  1,  p.  447,  but  it  is  the  same  in 
mortgages  of  heriotable  copyholds  of  in- 
heritance, when  the  surrenderee  is  ad- 


mitted. 

And  as  the  whole  interest  passes  out 
of  the  copyholder,  and  vests  in  the  lord, 
in  a  mortgage  of  copyholds  for  lives,  I 
would  also  submit,  that  a  release  of  the 
equity  of  redemption,  is  more  properly 
the  subject  of  a  common  law  assurance, 
than  of  a  surrender  in  the  court  of  tbe 
lord. 

(5)  I  have  here  presumed  that  A.  S. 
was  the  sole  purchaser,  and  by  the  cus- 
tom, as  the  first  ceHuy  que  vie  named 
in  the  copy,  could  destroy  the  whole 
•state.created  by  it.  Ante,  p.  (92.)  n.  («)• 
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tnily  pay,  or  cause  to  be  paid,  unto  the  said  G.  H.^  his  executors,  ad- 
ministrators or  assigns,  the  full  sum  of  £ ,  of  lawful  money 

aforesaid,  with  interest  for  the  same,  af\;er  the  rate  of  5/.  per  cent,  per 
annum,  computed  from  the  date  of  this  surrender,  clear  of  all  taxes  and 
deductions  whatsoever,  (and  being  the  same  principal  and  interest 
monies  as  are  mentioned  to  be  secured  by  the  covenant  of  the  said 
A.  B.  contained  in  an  indenture  bearing  even  date  with  this  surrender,) 
then  the  said  G.  H,^  his  executors,  administrators,  or  assigns, 
shall  forthwith,  at  the  costs  and  charges  of  the  said  A.  B,^  his  ex- 
ecutors, administrators,  or  assigns,  re-surrender  the  said  hereditaments 
and  premises,  with  the  appurtenances,  into  the  hands  of  the  lord  of 
this  manor,  to  the  intent  that  he  will  re-grant  the  same  premises  to  the 
said  A.  B.^  C.  D.,  and  E.  F.,  for  the  term  of  their  lives,  and  the  life 
of  the  longest  liver  of  them  successively. 

(11.  6).  To  which  said  G.  H.  the  lord  of  this  manor,  by  the  said 
steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 
customary  or  copyhold  hereditaments  and  premises,  with  the  appurte- 
nances, unto  the  said  G.  H.^  his  executors,  administrators,  and  assigns, 
for  the  term  of  the  lives  of  the  said  A.  B.,  C.  Z).,  and  E.  F.y  and 
the  life  of  the  longest  liver  of  them,  subject  nevertheless  to  and  upon 
the  express  condition  aforesaid,  to  be  holden  of  the  lord,  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  heriot,  when  it  shall  happen,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and  of 
right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  G.  H. 
is  admitted  tenant  thereof,  in  manner  and  form  aforesaid,  and  pays  to 

the  lord  for  a  fine,  on  such  his  admittance,  the  sum  of  £ ^  and 

his  fealty  is  respited. 
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(Presentment  of  conditional  surrender^  by  way  of  morfgage^  from 
A.  B.  fa  copyholder  for  three  lives)  to  G.  ^J  (a). 

(12).  At  this  court  it  is  presented  by  the  homage,  that  A.  -B.,  who 
holds  the  customary  or  copyhold  hereditaments  hereinafter  described,  for 
the  term  of  the  lives  of  him  the  said  A.  -B.,  C  Z).,  of,  &c.  and£.  F.,  of 


(a)  I  have  here  presumed  that  A,  B. 
was  the  sole  purchaser,  but  had  no 
power  to  destroy  the  legal  estate  of  the 
other  cesiui  que  vies;  so  that  in  case  of 


the  admittance  of  the  mortgagee,  he 
would  have  an  equitable  lien  only  on  the 
estate,  after  the  death  of  ii.  B, 


-iifc;:  ill 
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&C.  and  the  life  of  the  longest  liver  of  them  am 

day  of ,  now  last  past,  came  before  the 

consideration  of  the  sum  of  £—  —  — ,  of  Iawi\i 
the  said  J.  B.  by  G.  H.,  of,  &c.  did  out  of  coi 
hands  of  the  lord  of  this  manor,  by  the  hands 
said  steward,  by  the  rod,  according  to  the  custoi 
&c.  with  the  appurtenances  to  the  same  premise 
tuning ;  and  all  the  estate,  right,  title,  and  intc 
at  law  or  in  equity,  in,  to,  or  out  of  the  same  pn 
thereof,  to  the  use  of  the  stud  G.  H.,  bis  execute 
asugns,  for  and  during  the  natural  lives  of  the 
E.  F.,  and  the  life  of  the  longest  liver  of  the] 
ing  to  the  custom  of  this  manor,  subject  neverthi 
express  condition,  that  if  the  stud  J.  B.,  his  heii 
nistrators,  did  and  should  well  and  truly  pay,  oi 
the  said  G.  H.  his  executors,  administrators,  o 

£ ,  of  lawful  money  aforesaid,  on  the 

with  interest  for  the  same  after  the  rate  of  51. 
romputed  from  the  date  of  the  said  surrender,  < 
deductions  whatsoever,  (and  being  the  same  pri 
nies  as  are  mentioned  to  be  secured  by  the  cove 
contained  in  an  indenture  bearing  even  date  wit 
then  the  siud  surrender  was  to  be  void,  other 
force  and  virtue. 


(Admittance  ofG.  H.  under  a  forfeited  condi 
copyholds  for  lives. J  (a), 

(13.)  At  this  court  it  is  found  and  presentet 
default  was  made  in  payment  of  the  said  princij 
secured  to  S.  S.,  of,  &c.,  by  a  conditional  surren 
of  certain  customary  or  copyhold  bereditame 
holden  of  this  manor,  and  held  by  the  sud  L.  j 
of  him  the  said  L.  M.,  B.  B.,  of,  &c.,  and  C.  C. 
the  longest  liver  of  them  successively,  which  s 
salted  and  inrolled  at  the  last  general  court  he 
by  which  default  the  condition  of  the  said  Gum 
ftdted. 

(a)  This  form  is  Iramed  on  the  pre-  in  a  suirende 
suniplion  of  a  forfeiture  of  a  condition, 
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aes  the  said  R.  S.,  snd  p 
r  or  copyhold  hereditaments 
lor,  so  surrendered  to  his  use 
le  appurtenances,  to  whom  the 

grants  seisin  thereof  by  the  i 

lary  or  copyhoM hi 

ppurtenances,  unto  the  sud 
and  assigns,  for  and  during  ) 
id  C.  C,  and  the  life  of  the  Ion 
>Iden  of  the  lord,  hy  copy  of  c 
ing  to  the  custom  of  this  mano 
t  shall  happen,  and  the  andent 
id  services  therefore  due  and  of 
ght  of  the  lord,  and  of  any  p« 
he  premises,)  the  said  R.  S. 
id  form  aforestud,  and  pays  to  tl 

the  sum  of  £ — ,  and  ] 


to  enter  satisfaction  on  coTid 
lives ;  Re-surrender  to  mortg 


e  homage  present  a  certain  wa 

taring  date  the day  of — 

Ige  to  have  received  of  and  froi 

monies  secured  and  made  pay 
il  surrender  of  certain  customai 
ithin  and  holden  of  this  mano 

i  the day  of ,  [or  n 

kt  a  general  court  held,  &c.]  an 
rised  the  steward  of  this  mam 

the  court  rolls  thereof:  whetf 

steward  accordingly. 
rds  at  this  same  court  comes  the 

A.  B.  very  similar,  where  the  i 

le  cus-  sole  purchaser,)  has  no  p 

ildde-  custom,  to  destroy  the  le 

(92,)  the  other  cetlui  que  via. 

an.l  n.  «. 


i 


1,1 


•ti 


I'  -, 


M 


(100) 


APPENDIX  TO   THE   COPYHOLDER. 


and,  in  consideration  of  such  payment  and  satisfaction  as  aforesaid,  in 
open  court,  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the 
hands  and  acceptance  of  the  said  steward,  by  the  rod,  according  to  the 
custom  of  this  manor,  All,  &c.  with  the  appurtenances,  (to  which 
same  premises  the  said  C.  D.  was  admitted,  to  hold  to  him,  his 
executors,  administrators,  and  assigns,  for  the  lives  of  the  said  A.  JS., 
E.  F.  of,  &c.,  and  G.  H.  of,  &c.,  and  the  life  of  the  longest  liver  of  them 
stMJcessively,  by  virtue  of  the  said  conditional  surrender,  at  the  said 

court  held  for  this  manor,  on  the day  of ) ;  and  all  the  estate, 

right,  and  interest  whatsoever,  of  the  said  C.  D.  therein  or  thereto ; 
to  the  intent  that  the  lord  may  re-grant  the  aforesaid  customary  or 
copyhold  hereditaments  and  premises  to  the  said  A.  B.  for  the  term  of 
the  lives  of  the  said  A.  B.,  E.  F.y  and  G.  H.,  and  the  life  of  the  long- 
est liver  of  them  successively^  according  to  the  custom  of  this  manor. 

(14.  6).  To  which  said  A.  B.  the  lord  of  this  manor,  by  the  said 
steward,  grants  seisin  thereof  by  the  rod ;   to  have  and  to  hold  the 

said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  A.  B,y  for  the  lives  of  the  said  A.  fi.,  E.  /".,  and  G.  H^ 
and  the  life  of  the  longest  liver  of  them  sicccessively^  to  be  holden  of 
the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall 
happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and 
services,  therefore  due  and  of  right  accustomed,  and  so  (saving  the 
right  of  the  lord)  the  said  A.  B.  is  admitted  thereto,  in  manner  and 
form  aforesaid,  and  pays  to  the  lord,  for  a  fine  on  such  his  admittance, 
the  sum  of  £ ,  and  his  fealty  is  respited. 


f  Surrender  by  A.  B.  fa  copyholder  for  three  lives  J,  to  the  use  of  a 
purchaser^  for  the  same  lives ;  and  his  admittance.)   (a). 

(15.  a).    At  this  court  comes  A.  5.,  who,  at  a  court  holden  for  this 
manor,  on  the  day  of  ,  was  admitted  to  the  customary 


or  copyhold  hereditaments  hereinafter  described,  to  hold  to  him  the 
said  A.  B,f  his  executors  and  administrators,  [or  his  heirs,  as  the  cus- 
tom may  be,]  for  the  lives  of  C  D.,  E.  F.,  and  G.  H.,  and  the  life 


(fl)  I  have  here  presumed  that  A,  B. 
.  was  the  sole  purchaser,  and  that  a  grant 
for  lives  in  mccesHon  is  not  customary 
in  the  particular  manor. 


Note,  A  grant  by  copy  for  the  lives  of 
others,  will  not  give  an  estate  to  the  c«- 
tui  que  vies,  without  a  custom.  Ante, 
pt.  1,  p.  120. 
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of  the  longest  liver  of  them  (a),  and,  in  consideration  of  the  sam  of 

£ ,  of  lawfiil  money,    &c.,    to   him   in  hand  well  and  truly 

paid  by  /.  £*.,  of,  &c.,  in  open  court  surrenders  into  the  hands  of  the 
lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by 
the  rod,  according  to  the  custom  of  this  manor.  All,  &c.,  with  the 
appurtenances ;  and  all  the  estate,  right,  title  and  interest  whatsoever 
of  the  said  A.  B.  in,  to,  or  out  of  the  same  premises,  to  the  use 
of  the  said  /.  JT.,  his  executors  and  administrators,  [or  his  heirs 
as  the  custom  may  be,]  for  and  during  the  lives  of  the  said  C.D.^  E.F,, 
and  (r.  H,y  and  the  life  of  the  longest  liver  of  them,  according  to  the 
custom  of  this  manor. 

(15.  b).  To  which  said  /•  K.^  (being  present  here  in  court,)  the  lord 
of  this  manor,  by  the  said  steward,  grants  seisin  of  the  same  premises 
by  the  rod,  to  have  and  to  hold  the  said  customary  or  copyhold 


hereditaments  and  premises,  with  the  appurtenances,  unto  the 
said  /.  jr.,  his,  &c.,  for  and  during  the  lives  of  the  said  C.  D.,  E.  F,, 
and  G,  H.j  and  the  life  of  the  longest  liver  of  them,  to  be  holden  of 
the  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to 
the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall 
happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and 
services  therefore  due  and  of  right  accustomed ;  and  so  (saving  the 
right  of  the  lord)  the  said  /.  K.  is  admitted  tenant  thereof,  in  manner 
and  form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his  ad- 
mittance, the  sum  of  £ ,  and  his  fealty  is  respited. 


(Admittance  of  a  toidow  to  her  free-bench^   in  copyholds  for 

lives.)  (6) 

(16).  At  this  court  comes  B.  5.,  widow  of  A.  5.,  whose  death  had 
been  presented  at  this  court,  and  who  held  the  customary  or  copyhold 
hereditaments  hereinafter  described,  for  the  term  of  the  lives  of  him 
the  said  A.  B.,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  and  the  life  of 
the  longest  liver  of  them  succeasivelyj  and  prays  to  be  admitted 


(a)  Under  the  form  oi  A.  B.'s  admit- 
tance, his  executors  or  administrators, 
or  heirs,  (as  the  case  might  be,)  would 
take  as  special  occupants.    Ante,  pt.  1, 


.  64,  415.     There  can  be  no  general 
cupant  of  copyholds.     lb.  63,  108, 
415. 

(6)  Ante,  pt.  1,  p.  90. 
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according  to  the  custom  of  this  manor  (a),  for  the  term  of  her 
widow''s  estate,  to  the  same  hereditaments,  to  wit,  to  All,  &c.,  with 
the  appurtenances ;  to  which  said  B.  B,,  the  lord  of  this  manor,  by  the 
said  steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the 
said :—  hereditaments  and  premises,  with  the  appurte- 
nances, unto  the  said  B.  £•,  for  the  term  of  her  widow^s  estate  therein, 
by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it.  shall  happen, 
and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services 
therefore  due  and  of  right  accustomed ;  and  so  (saving  the  right  of  the 
lord)  the  said  B.  B.  is  admitted  tenant  thereof,  in  manner  and  form 
aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  her  admittance,  the 
sum  of  £ ,  and  her  fealty  is  respited. 


C  Surrender  of  a  Widow's  estate^  and  gra/ntfor  three  lives  J 
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(17*  a).  At  this  court  comes  F.  C,  widow  of  A.  C,  deceased,  and 
who  claims  to  hold  the  customary  or  copyhold  hereditaments  hereinafter 
described,  for  the  term  of  her  widowhood,  according  to  the  custom  of 
this  manor,  and  in  open  court  surrenders  into  the  hands  of  the  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward, 
by  the  rod,  according  to  the  custom  of  this  manor.  All,  &c.,  with  the 
appurtenances ;  and  all  the  estate,  right  and  interest  of  the  said  F.  C, 
therein  or  thereto,  to  the  intent  that  the  lord  may  re-grant  the  same 
premises  to  the  said  F.  C,  for  the  lives  of  herself  and  her  son  and 
daughter  C.  C,  and  H,  C,  and  the  life  of  the  longest  liver  of  them 
successively  (6),  according  to  the  custom  of  this  manor. 

(17-  b).  To  which  said  F.  C,  the  lord  of  this  manor,  by  the  said 
steward,  grants  seisin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  F»  C,  C.  C,  and  H.  C,  for  the  term  of  their  lives,  and 


(d)  But  when  a  wife  is  intitled  to  the 
whole  of  the  copyhold  for  her  life,  or  wi- 
dowhood, or  other  estate,  admittance 
would  not  seem  to  be  necessary,  except 
by  special  custom,  her  interest  being  a 
continuation  of  the  possession  of  the 
husband.    AtUc,  pt.  1,  pp.  95,  366. 


(b)  This  surrender  supposes  that  A. 
C,  (the  husband  of  F.  C.,)  was  the 
last  life  named  in  the  former  copy;  and 
that  his  widow,  and  their  children,  ( C 
C.  and  H,  C,)  were  purchasers  for  their 
lives  successively. 
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the  life  of  the  longest  liver  of  them  successively^  to  be  holden  of  the 
lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the 
'  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall 
happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and 
services,  therefore  due  and  of  right  accustomed,  and  so  (saving  the 
right  of  the  lord,)  the  said  F.  C.  is  admitted  tenant  thereof,  in  manner 
and  form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  her  admit- 
tance, the  sum  of  j£ ,  and  her  fealty  is  respited. 


(Surrender  of  copyhold  for  livesy  to  the  lord^  as  purchaser ;  and 
re-grant  for  one  lifcy  to  a  trustee  for  the  lord.)  (a). 

(1^.  a).  At  this  court  comes  B.  J7.,  one  of  the  customary  or  copyhold 

tenants  of  this  manor,  and  in  consideration  of  the  sum  of  £ ,  of 

lawful  money,  &c.,  to  liim  in  hand  well  and  truly  paid  by  the  said  A.  Z.^ 
brd  of  this  manor,  in  full  and  open  court  surrenders  into  the  hands 
of  the  said  lord  of  this  manor,  by  the  hands  and  acceptance  of  the 
said  steward,  by  the  rod,  according  to  the  custom  of  this  manor,  and 
tiso  releases  All,  &c.,  to  which  said  customary  or  copyhold  heredita- 
ments and  premises,  with  other  hereditaments,  the  said  B,  H,  was 
admitted,  to  hold  to  him  his  executors,  administrators  and  assigns,  for 
the  lives  of  him  the  said  B.  H,,  E.  Jl,  of,  &c.,  and  G.  H.,  of,  &c., 
and  the  life  of  the  longest  liver  of  them,  at  a  court  holden  for  this 

manor,  on  the day  of ;  and  all  the  estate,  right,  title, 

mterest,  benefit,  power,  claim  and  demand  whatsoever,  which  the 
said  B.  H.  now  hath  in,  to,  or  out  of  the  same  premises,  or  any 
part  thereof^  to  the  use  of  the  said  A.  Z,^  lord  of  this  manor,  to  the 
^d  and  intent  that  he  may  do  therewith  his  will  and  pleasure. 

(18.  6).  And  afterwards  at  this  court  the  lord  of  this  manor,  by  his  said 
steward,  in  consideration  of  the  sum  of  5«.,  of  lawful  money  aforesaid,  to 
bim  in  hand  paid  by  C.  D.,  of,  &c.,  doth  grant  seisin  by  the  rod,  according 
to  the  custom  of  this  manor,  unto  the  said  CD.,  of  all  and  singular  the  — 
—  hereditaments  and  premises  hereinbefore  described  (6),  to  have  and 
(a)  I  have  here  supposed,  that  the      '*  or  copyhold  hereditaments  heretofore 


custom  authorises  a  grant  for  three  lives, 
but  that  the  lord  preferred  acting  on  his 
nght  to  put  in  a  single  life,  (ante,  pt.  1, 
p*  121,)  as  his  own  trustee. 

{b)  If  surrendered  to  the  lord  out  of 
court,  the  entry  would  be,  "of  All,  &c., 
**  being  part  and  parcel  of  the  customary 
VOL.  II. 


"  granted  to  B.  H,  of,  &c.,  to  hold  by 
**  copy  of  court-roll  of  this  manor,  for 
**  the  lives  of,  &c.,  (and  which  said  he- 
*'  reditaments  and  premises  lately  came 
"  into  the  hands  of  the  said  lord  of  this 
'*  manor  by  purchase  of  and  from  the 
"  said  B.  H.y* 
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to  hold  the  said  hereditaments  and  premises,  with  the  apportenanoes, 
unto  the  said  C.  Z>.,  for  the  term  of  his  life,  to  be  holden  of  the  lord,  by 
copy  of  court*Toll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  beriot  when  it  shall  happen,  the  annual  rent 

of  «£—  -—  — 9  being  an  apportionment  of  the  ancient  annual  rent  of  £ 

—  (a),  and  other  the  duties  and  services  therefore  due  and  of  right  accus- 
tomed, and  so  (saving  the  right  of  the  lord,)  the  said  C.  D.  u  admitted 
tenant  thereof,  in  manner  and  form  aforesaid,  and  his  fealty  b  reqxted. 


FORMS  OF  PRECEPTS,  SUMMONSES,  PLAINTS,  4c 

[A.] 
(Precept  to  the  BaUiff^to  summon  a  General  Customary  Court  BarotLJ 
The  manor  of  - 


= 


To  W.  F.  bailiff  of  the  said  manor. 


in  the  county  of  - 

These  are  to  require  you  to  summon  and  give  notice  to  the  seyeni 

and  respective  customary  tenants  of  the  said  manor  of ,  penonaDy 

to  appear  at  a  customary  court  baron,  to  be  holden  for  A.  Z.,  lord  of  the 

same  manor,  on ,  the day  of ,  at o^dock  in 

the  forenoon,  at  the  usual  and  accustomed  place,  being  the 

,  then  and  there  to  do  their  respective  suit  and  serrice, 

and  pay  their  respective  rents  due  to  the  lord  of  the  manor  of 

aforesaid.  And  these  are  also  further  to  require  you  to  give  notice  of 
the  said  court,  to  all  other  persons  in  any  wise  concerned  in  the  busioea 
thereof,  in  order  that  they  may  appear  at  the  time  and  place  sbote- 
mentioned,  and  for  your  so  doin^  this  shall  be  your  sufficient  wsmit 

Given  under  my  hand  and  seal,  this day  of  ,  in  the  year  of 

our  Lord .  J.  S.,  steward  of  the  aforesaid  manor. 


(Notice  pursuant  to  the  above  precept.) 

The  manor  of ">      Notice  is  hereby  given,  to  all  persons  whom  it 

in  the  county  of  —  3  ^^7  concern,  that  a  general  customary  court 

baron  of  A.  Z.  will  be  holden  for  the  said  manor,  on the day 

of next,  at o^clock  in  the  forenoon,  at  the  usual  and  aoott- 

tomed  place,  being,  &c.,  when  and  where  all  customary  tenants  of  the 

said  manor  are  required  to  attend,  and  to  perform  their  suit  and  serrice, 

and  pay  their  respective  rents  due  to  the  lord  of  the  said  manor.  Dated 

this day  of,  &c. 

W.  r.,  Baififf 

(a)  Ante,  pt.  1,  pp.  114,  115,  434. 
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[B.] 

(The  Oath  to  be  administered  to  the  Homage  J 

A,  B.  *^  You  as  foreman  of  this  homage,  shall  inquire,  and  true 
^^  presentment  make,  of  all  such  things  as  shall  be  given  to  you  in 
^'  charge,  and  of  all  such  other  matters  as  shall  come  to  your  know* 
*^  ledge,  presentable  at  this  court,  and  this  you  shall  do,  without  fear, 
*^  favour,  aifection,  hatred,  or  malice,  to  the  best  of  your  understanding, 
"  So  help  you  God.'' 

C  D.,  E.  F.J  G.  H»y  and  /.  K.  (and  so  four  at  a  time  according  to 
thdr  seniority  of  tenantcy.)  *^  The  like  oath  which  A.  B.,  your  foreman, 
^^  hath  taken  on  his  part,  you  and  every  of  you,  shall  well  and  truly 
**  observe  and  keep,  on  your  respective  parts,  So  help  you  God." 

[C] 
f Precept  to  seise  quou^que^  after  three  Proclamations.) 

The  manor  of         ■ 

in  the  county  of 

Whereas  public  proclamation  hath  been  made  at  three  consecutive 

general  courts  baron,  holden  for  the  said  manor,  on  the day  of 

,  the day  of  ■  ,  and  the day  of (a),  for 

[any  person  or  persons,  claiming  title  to  the  customary  or  copyhold 
lands  and  hereditaments,  lying  within  and  holden  of  the  same  manor, 
of  which  A.  B.  lately  died  seised,  to  come  into  court  and  be  admitted 
thereto,  and  for  as  much  as  no  one  came  to  take  up,  and  be  admitted 
to  the  said  lands  and  hereditaments : — It  is  Commanded  and  Ordered 
that  you  W.  Y.  do  seise,  and  you  are  hereby  authorised  and  required 
to  seise,  into  the  hands  and  for  the  use  of  the  lord  of  the  said  manor, 
all  and  singular  the  said  customary  or  copyhold  lands,  and  heredi- 
taments, of  which  the  said  A.B.wo  died  seised,  in  the  mean  timcj  and 
until  some  person  or  persons  shali  appear  and  make  good  his  or  their 
clotm,  to  be  admitted  tenant  or  tenants  thereof:'] — ^And  you  are  hereby 
^dso  commanded  to  make  your  return  to  this  precept  at  the  next  general 


To  W.  Y.  bailiff  of  the  said  manor. 


(a)  Ante,  pt.  1,  p.  353.    When  by  the 

Custom  a  surrenderee  is  compellable  to  be 

"Admitted,  and  neglects  to  appear   after 

^liree  proclamations,   \aide^    pt.  1>  p. 

^^66-9,  Qxde,  pp.  (6),  (8),]  instead  of  the 

^^ords  within  brackets  say,  *'  for  C.  D. 

come  in  and  be  admitted  by  virtue 


of  a  certain  surrender  made,  &c.  by  A, 
B,  of  All,  &c.,  and  for  as  much  as 
the  said  C.  D,  did  not  come  to  take  up, 
&c :  It  is  commanded,  ho*  to  seise  the 
said  customary  or  copyhold  heredita- 
ments into  the  hands,  and  for  the  use  of 
the  lord  of  the  said  manor,  until,  &c." 

z2 


Wis 


?^. 


4 


5i 


.V 


V 


IM 


rf 


W, 


m' 


'I 


% 


»M. 


,<  I 


7.    *^f 

I .    •  - 1 

1 1 


.J*>^' 


\ 


%.. 


,11 


(106) 


APPENDIX   TO  THE   COPYHOLDER, 


court  baron,  to  be  holden  for  the  said  manor.     Given  under  my  hand 
and  seal,  this day  of ,  in  the  year  of  our  Lord . 


J.  S.  steward  of  the  manor  of 


aforesaid. 


[If  one  only  of  several  coheirs  should  neglect  to  claim  admit- 
tance, that  circumstance  must  be  stated,  and  the  warrant  is  to  be  con- 
fined to  the  undivided  share  of  such  defaulter.] 

fThe  BaUiff^s  Return  to  be  indorsed  on  the  abaoe  Precept.) 
I  do  hereby  certify  that  by  virtue  of  the  within  precept,  I  did  this  day 
in  the  presence  of  S.  R.  and  W.  T.,  copyhold  tenants  of  the  within 
mentioned  manor,  seise  the  within  mentioned  lands  and  hereditaments, 
into  the  hands  and  for  the  use  of  the  lord,  until,  &c.,  as  commanded  by 
the  same  precept.    Witness  my  hand  this day  of • 

C  Precept  to  seise  absolutely.  J 

When  by  the  custom  of  the  manor,  the  estate  is  forfeited  for  non-ap- 
pearance of  the  heir  or  the  devisee,  after  three  proclamations,  the  baOiff 
is  to  be  commanded  to  make  an  absolute  seisure,  for  which  the  aboYC 
form  [C]  will  be  proper,  omitting  the  words  in  italics  in  that  pre^ 
cept. 

And  when  the  forfeiture  is  for  neglect  of  suit  and  service,  after  a 
personal  summons,  or  for  executing  a  feoffment,  levying  a  fine,  leasing 
without  license,  committing  treason  or  felony,  or  the  like,  the  precept 
should  recite  the  act  occasioning  the  forfeiture,  and  that  the  homage 

have  upon  their  oaths  presented,  that  he  the  said (the  tenant) 

by  such,  &c.  hath  forfeited  all  and  singular  his  customary  or  copyhold 
lands,  lying  within  and  holden  of  the  said  manor,  unto  the  lord  of  the 
same  manor ;  and  then  conclude,  **  It  is  therefore  commanded  and  or- 
^*  dered,  that  you  W.  F.  do  seise,  and  you  are  hereby  authorised  and 
^^  required  to  seise,  the  said  lands  and  hereditaments,  with  the  appur- 
^*  tenances,  so  forfeited  as  aforesaid,  into  the  hands  of  the  lord  of  the 
*^  said  manor,  and  that  you  answer  to  him  the  profits  and  esplees  thereof 
"  Given,  &c.'' 

And  the  like  return  is  to  be  made  and  indorsed  by  the  bailiff,  as  on 
a  seisure  quousque,  omitting  the  words  "  until,  &c.'" 

[D.] 

('Precept  to  the  BaUiffto  seise,  on  suffering  a  Recovery.) 

The  manor  of  — 

in  the  county  of 

Know  you  that  at  a  court  now  holden  in  and  for  the  said  manor,  C-j 


To  W,  Y.  bailiff  of  the  said  manor. 
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by  judgment  of  the  same  court,  hath  recovered  his  seisin  against  B. 
of messuages,  acres  of  land, acres  of 


meadow,  and 


acres  of  pasture,  with  the  appurtenances  within 


this  manor,  and  the  jurisdiction  of  this  court,  by  default ;  therefore  I 
command  you  that,  without  delay,  you  cause  full  seisin  of  the  tenements 
aforesaid,  with  the  appurtenances,  to  be  delivered  to  the  said  C. ;  and 
that  you  forthwith  make  return  of  this  precept.     Given  under  my  hand 

and  seal,  this day  of ,  in  the  year  of  our  Lord . 

J.  S.  steward  of  the  said  manor. 

fThe  BaUiff^a  Return  to  he  indorsed,) 

I  do  hereby  certify,  that  full  seisin  of  the  within  mentioned  tene- 
ments, with  the  appurtenances,  hath  been  delivered  by  me  to  C.,  as  by 
the  within  written  precept  I  was  commanded.  Witness  my  hand,  this 
• —  day  of . 

[E.  1.] 

(Precept  to  summon  the  Tenant  to  appear  to  the  Ptdinty  in  a  Cus- 
tomary Writ  of  Right  J 


The  manor  of 
in  the  county  of- 


3  mg  :— 


To  W.  Y.J  bailiff  of  the  said  manor,  greet- 


Because  A.  complains  against  C  in  a  plea  of  land,  in  the  manor 
aforesaid,  and  makes  protestation  to  prosecute  his  plaint  in  the  court  of 
the  said  manor,  in  the  nature  of  a  writ  of  our  lord  the  king,  of  right 
patent : — Therefore,  I  command  you,  that  you  summon,  by  good  sum- 
moners,  the  said  C,  to  be  and  appear  at  the  next  court  baron  or  custo- 
mary court,  to  be  holden  for  the  said  manor,  on ,  the day  of 

• ,  at  the  usual  and  accustomed  place,  being,  &c.  to  answer  to 


the  said  plaint,  and  have  you  there  the  summoners  and  this  precept. 

Given  at   the  court  baron  or  customary  court  of  the  said  manor, 

mider  my  hand  and  seal,  this day  of ,  in  the  year, 

4c. 

J.  S.  steward  of  the  said  manor. 

(Sv/mmons  pursuant  to  the  above  precept.)  (a). 


ToC. 


The  manor  of 

b  the  county  of 

By  virtue  of  the  precept  of  the  steward  of  the  said  manor  directed 
to  W.  F.  bailiff  of  the  same  manor,  a  copy  whereof  is  within  written, 

(a)  See  as  to  the  mode  of  serving  this  summons,  aniCt  p.  (14). 
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We  do  hereby  require  and  command  you,  that  you  be  and  appear  at 
the  next  general  court  baron  or  customary  court,  to  be  holden  for  the 

said  manor,  on the day  of         ■  ,  now  next  ensuing,  at  ten  of 

the  clock  in  the  forenoon,  at  the  usual  and  accustomed  place,  being, 
&c.,  to  answer  the  within  mentioned  plaint  of  A. 

W.  Y^  Bailiff  of  the  said  manor. 


C  S    R  i 
Summoncrs  of  the  said  C'.  ^     *      '  i  Copyholders  of  the  said 


manor. 


[E.2.] 

CThe  Bailiff's  Return  to  be  indorsed.; 

By  virtue  of  the  within  precept  to  me  directed,  I  have  summoned 
by  good  summoners,  to  wit,  S.  R.  and  W,  T.,  good  and  lawful  men, 
copyhold  tenants  of  the  manor  of  ,  the  within  named  C,  that 

he  be  at  the  place  and  time  within  mentioned,  to  answer  the  plaint  of 
the  within  named  J.,  as  by  the  same  precept  I  was  commanded. 

W.  Y.,  bailiff. 


[E.  3.] 
C  Grand  Cape  J  (a). 

OR 

(Second  Precept^  on  default  of  the  TenaniCs  appearance,) 


To  W.  Y.J  bailiff  of  the  said  manor,  greet- 


1     To  I 

5  ing  :— 


The  manor  of  — 
in  the  county  of 

Because  C,  after  being  duly  summoned,  appears  not  at  a  court 
holden  this  day  for  the  said  manor,  to  answer  to  the  plaint  of  J.,  in  t 

plea  of  land,  in  the  manor  aforesaid,  to  wit, messuages, 

tofts,  bams,  out-houses,   orchards. 


gardens. 


acres  of  land. 


acres  of  meadow,  and 


acres  of  pasture,  with  the  appurtoiances,  in  the  parish  of 
which  the  said  A.  claims  as  his  right  and  inheritance,  according  to  the 
custom  of  the  said  manor ;  therefore  I  command  you  to  take  into  the 
hands  of  the  lord  of  the  said  manor,  by  the  view  of  good  and  lawfiil 
men,  copyhold  tenants  of  the  same  manor,  the  aforesaid  tenements, 
hereditaments,  and  premises,  with  the  appurtenances,  and  the  sane 

(a)  See  both  as  to  Grand  Cape  and  Petit  Cafe,  anU^  p.  (66).  n.  (a). 
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taloDg,  and  the  day  thereof,  make  known  to  me ;  and  that  you  sum- 
mon, by  good  summoners,  the  said  C,  to  be  and  appear  at  the  next 
court  baron  or  customary  court  of  A.  Z.,  lord  of  the  said  manor,  to  be 

lu)lden  for  the  said  manor,  on ,  the day  of  — — ,  at  the 

usual  and  accustomed  place,  being,  &c.  to  answer  to  t\ie  said  plaint, 
and  to  show  wherefore  he  did  not  appear,  &c.;  and  have  you  there  the 
names  of  those  by  whose  yiew  you  shall  have  done  this,  and  the  sum- 
moners,  and  this  precept.      Given  at  the  court  baron  or  customary 

court  of  the  said  manor,  under  my  hand  and  seal,  this  day  of 

— — ,  in  the  year,  &c. 

J.  S.  steward  of  the  said  manor. 

(Notice  and  Summons  pursuant  to  the  above  precept. J  (o). 


=} 


To  a 


The  manor  of 
in  the  county  of 

By  virtue  of  the  precept  of  the  steward  of  the  said  manor  directed  to 
me  fT.T.  bailiff  of  the  same  manor,  a  copy  whereof  is  within  written, 
and  because,  after  being  duly  summoned,  you  appeared  not  at  a  court 

holden  on  the day  of now  last  past,  to  answer  to  the  plaint 

of  il.  in  a  plea  of  land,  in  the  manor  aforesaid,  to  wit,  ■    '   '      messua- 
ges,   tofts, bams, out-houses, orchards. 


gardens. 


acres  of  land. 


acres  of  meadow,  and 


acres  of  pasture,  with  the  appurtenances,  in  the  parish  of 

,  which  the  said  A.  claims  as  his  right  and  inheritance,  according 
to  the  custom  of  the  said  manor,  therefore  I  the  said  W.  F.  do  hereby 
give  you  notice,  that  by  the  view  of  ^S'.  R.  and  W.  T.,  good  and  lawftil 
men,  copyhold  tenants  of  the  said  manor,  I  have  taken  into  the  hands 
of  the  lord  of  the  same  manor,  the  Siaid  messuages,  lands,  tenements, 
and  hereditaments,  with  the  appurtenances  (6) :  And  we  S.  R,  and  W. 
T.  and  W.  Y.  do  hereby  summon  you  to  be  and  appear,  at  the  next 
general  court  baron,  or  customary  court,  to  be  holden  for  the  said 

manor,  on  ,  the  day  of now  next  ensuing,  at  ten 

of  the  dock  in  the  forenoon  of  the  same  day,  at  the  usual  and  accus- 
tomed place,  being,  &c.  to  answer  to  the  said  A,^  as  well  of  the  said 
plaint,  as  of  your  default  aforesaid. 

W.  Y.,  Bailiff  of  the  said  manor. 

Summoners  of  the  said  C.   )    *        >  Copyholders  of  the  said  manor. 

(a)  This  summons  should  be  served  (6)  Ante,  pp.  (18),  n.  c,  (66).  d.  (a), 

in  the  same  way  as  the  first,  ante,  p.  (14). 
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(Bailiff*^  Return.) 


By  virtue  of  the  within  precept  to  me  directed,  I  have,  on  the 

day  of ' /in  the  year,  &c.  by  the  view  of  S.  R.  and  FT.  T.,  good 

and  lawfiil  men,  copyhold  tenants  of  the  within  mentioned  manor, 
taken  into  the  hands  of  the  lord  of  the  same  manor,  the  within  men- 
tioned messuages,  lands,  tenements,  and  hereditaments,  with  the  appur- 
tenances ;  and  I  have  also  summoned,  by  good  summoners,  to  wit,  the 
said  S.  R*  and  W.  T.y  the  within  named  C,  that  he  be  at  the  place 
and  time  within  mentioned,  to  answer  the  plaint  of  the  within  named 
A,,  and  for  his  default,  as  by  the  same  precept  I  was  commanded. 

W.  Y.,  bailiff. 

[E.  4.] 
C Precept  to  summon  the  Tenant^  in  Plaint  of  Customary  Dower.) 


vTo  FT.  F.,  bailiff  of  the  said  manor,  greeting. 


The  manor  of  — 
in  the  county  of — 

Because  C.  B.  of  &c.,  who  (as  she  alleges)  was  formerly  the  wife, 
and  is  now  the  widow  of  A.  B.  deceased,  late  one  of  the  customary  or 
copyhold  tenants  of  the  said  manor,  complains  against  E.  D.  gentle- 
man, of  a  plea  of  land,  to  wit,  of  the  third  part  of messuages,  &c, 

with  the  appurtenances,  situate,  lying,  and  being  in  the  parish  of -, 

in  the  county  of ,  within  the  said  manor,  and  the  jurisdiction  <tf 

this  court,  of  which  said  premises  the  said  A.  B.  died  seised,  and  to  a 
third  part  whereof  the  said  C.  B,  (as  she  alleges)  is  intitled  for  her 
life  as  her  freebench,  according  to  the  custom  of  the  said  manor; 
therefore  I  command  you  that,  according  to  the  custom  of  the  said 
manor,  you  summon  the  said  C.  D.  by  good  summoners,  to  be  and 
appear  at  the  next  court  baron  or  customary  court,  to  be  holden  for  the 
said  manor,  on ,  the day  of ,  at  the  usual  and  accus- 
tomed place,  being  &c.,  to  answer  to  the  said  plaint ;  and  have  you 
there  the  summoners  and  this  precept.  Given  at  the  court  baron  or 
customary  court  of  the  said  manor,  under  my  hand  and  seal,  this 

day  of ,  in  the  year,  &c. 

J.  5.  steward  of  the  said  manor. 


li. 
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[F.  1.] 

f  Plaint  in  nature  of  an  Assize  of  Novel  Disseisin^  and  Prayer 

of  Process  J 

At  this  court  comes  A.  of  &c.,  in  his  own  proper  person,  and  com- 
plains against  B.,  of  &c.,  of  a  plea  of  land,  to  wit,  of messuages, 

■ tofts, bams, out-houses, orchards,  — —  gardens. 


acres  of  land, 


acres  of  meadow,  and 


—  acres  of  pasture, 

with  the  appurtenances,  situate  and  being  in  the  parish  of ,  in 

the  county  of ,  within  this  manor,  and  the  jurisdiction  of  this 

court,  and  of  which  the  said  J3.,  unjustly  and  without  judgment,  hath 
disseised  the  said  ^.,  within  thirty  years  last  past :  And  the  said  A. 
makes  protestation  to  prosecute  his  suit,  in  form  and  nature  of  a  writ  of 
our  said  ]ord  the  king,  of  Assize  of  Novel  Disseisin^  at  common  law, 
according  to  the  custom  of  this  manor,  and  finds  pledges  to  prosecute 
his  suit  aforesaid  in  this  court,  to  wit,  John  Doe  and  Richard  Roe : 
And  the  said  A.  prays  process  thereupon,  to  be  made  to  him  against 
the  sud  £.,  according  to  the  custom  of  this  manor.  Therefore, 
accordug  to  the  custom  of  this  manor,  a  precept  is  awarded  and  issued 
to  W.  F.,  bailiff  of  this  manor,  that,  &c.  [Ante.  p.  (40).] 


(At  the  newt  court  the  above  Plaint  may  be  continued  thus.) 

At  this  court  fV.  F.,  bailiff  of  this  manor,  returns,  that  in  pursuance 
of  the  precept  to  him  issued  at  the  last  general  court  holden  for  this 
manor,  he  did  duly  summon  B.  to  appear  at  this  court,  to  answer  to 
the  plaint  of  A.^  entered  at  the  last  general  court,  as  by  the  said  precept 
he  was  commanded. 

Count.   And  thereupon  the  said  A.^  in  his  own  proper  person, 

demands  against  the  said  B.^  the  tenements  aforesaid,  to  wit, 

messuages,  &c.,  with  the  appurtenances,  which  the  said  A.  claims  to  be 
the  right  and  inheritance,  according  to  the  custom  of  this  manor,  of  him 
the  said  A.,  and  saith  that  he  himself  was  seised  of  the  tenements  afore- 
said, with  the  appurtenances,  in  his  demesne,  as  of  fee  and  right,  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  in  time  of  peace,  in  the  time  of  our  late  Soyereign  Lord, 
King  George  the  Third,  to  wit,  within  30  years  last  past,  by  taking 
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the  esplees  thereof,  to  the  value,  &c. ;  and  that  such  is  his  right,  he 
offers,  &c.,  and  therefore  prosecutes  his  plaint,  &c. 


[F.  2.] 

f  Plaint  in  nature  of  an  Assize  of  Mint  dP  Ancestor  (a)  ;  and  Prayer 

of  Process,)  (6). 

A.  B.  complains  against  C.  D.  and  £.,  his  wife,  of  a  plea  of  land,  to 

wit,  of messuages, acres  of  land,  &c.  with  the  appurtenances 

in  F.  within  this  manor  and  the  jurisdiction  of  this  court,  and  males 
protestation  to  prosecute  his  suit  in  form  and  nature  of  a  writ  of  asdie 
of  mort  dancestoTj  at  common  law :  And  the  said  A.  B.  prays  process, 
according  to  the  custom  of  this  manor,  to  be  directed  to  the  bailiff  of 
this  court,  commanding  him,  according  to  the  custom  of  this  manor,  to 
summon,  by  good  smnmoners,  twelve  good  and  lawful  men  of  the 
homage  of  this  manor,  that  they  be  before  the  lord  or  steward  of  this 
manor,  at  the  next  court  to  be  held  in  and  for  this  manor,  to  inquire 
upon  their  oaths  whether  B,  JS.,  father  of  the  said  A.  JS.,  on  the  day  of 
his  death,  was  seised  in  his  demesne  as  of  fee,  by  copy  of  court  roll,  at 

the  will  of  the  lord,  according  to  the  custom  of  this  manor,  of 

messuages,  and acres  of  land,  with  the  appurtenances,  situate, 

&c.  within  the  jurisdiction  of  this  court ;  and  if  the  said  B,  B.  died 
within  50  years  now  last  past ;  and  if  the  aforesaid  A.  B.  is  next  heir, 
according  to  the  custom  of  this  manor,  to  the  said  B.  B.y  and  in  the 
mean  time  to  view  the  lands  and  tenements  (e),  and  to  summon,  by 
good  summoners,  the  aforesaid  C.  D.  and  £.,  who  now  hold  the  said 
lands  and  tenements,  and  that  they  be  there  to  hear  the  recognition ; 
and  the  said  A,  B.  finds  pledges  to  prosecute  his  phiint  aforesaid,  to  wit, 
John  Doe  and  Richard  Roe.  And  process  is  accordingly  granted; 
and  the  same  day  is  given  to  the  said  A.  B. 


(a)  See  F.  N.  B.  195. 

(fi)  It  has  been  doubted  whether  such 
a  plaint  ever  lay,  ante,  pt.  1,  p.  570.  n. 
(c).  See  Mise  joined  on  this  form  of 
plaint,  Post.  [G  2]. 

(c)  Booth  212,  says,  '' 3rdly,  That 


the  jurws,  the  recognitors  of  the 
should  view  the  land  or  other  thing 
whereof  the  disseisin  is  complained,  and 
this  must  be  done  by  geven  at  feast  of 
the  juiy,  per  Fleta.** 
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[F.  3.] 

(Plaint  in  nature  of  a  Formedon  in  the  Remainder^- and  Prayer 

of  Process.) 

J.  B.  complains  against  C.  D,  of  a  plea  of  land,  to  wit,  of 

messuages,  and ^  acres  of  land,  &c.  with  the  appurtenances,  in  E., 

within  this  manor,  and  the  jurisdiction  of  this  court,  and  makes  protes- 
tation to  prosecute  his  suit  in  form  and  nature  of  a  writ  of  formedon  in 
the  remainder,  at  common  law,  according  to  the  custom  of  this  manor ; 
and  finds  pledges  to  prosecute  his  suit  aforesaid,  to  wit,  John  Doe  and 
Richard  Roe.  And  the  said  J.  B.  prays  process  thereupon  to  be 
made  to  him  against  the  said  (7.  !>.,  according  to  the  custom  of  this 
manor. 

Therefore,  according  to  the  custom  of  this  manor,  a  precept  is 
awarded  and  issued  to  W.  F.,  bailiff  of  this  manor,  that,  &c.  [AntCj 
p.  (40).] 
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{At  the  next  court  the  plaint  may  be  continued  thus :) 

At  this  court  came  as  well  the  said  A.  B.  as  the  said  C.  D.,  by 
F.  G.J  his  attorney,  and  the  said  W.  F.,  bailiff  of  this  manor,  returns, 
that  he,  by  virtue  of  the  precept  to  him  directed  in  that  behalf,  hath 
summoned  the  aforesaid  C.  D.  by  good  summoners,  to  wit,  H.  I.  and 
K.  L.J  to  be  at  this  court  to  answer  the  said  A.  B.  in  his  plea  aforesaid, 
as  by  the  said  precept  he  was  commanded. 

Count.  And  thereupon  the  said  A.  B.  demands  against  the  said 
C.  D.  the  tenements  aforesaid,  with  their  appurtenances,  as  his  right 
and  inheritance,  and  saith  that  B.  B.  was  seised  of  the  tenements 
aforesaid,  with  their  appurtenances,  in  his  demesne  as  of  fee  and  right, 
by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  in  time  of  peace,  in  the  time  of  our  late  Sovereign  Lord 
King  George  the  Third,  by  taking  the  esplees  thereof  to  the  value,  &c. 
and  being  so  seised,  did,  at  a  general  court  held  for  this  manor,  on  the 

■ day  of f   &c.,  surrender  into  the  hands  of  the  lord  of  this 

manor,  according  to  the  custom  of  this  manor,  the  tenements  aforesaid, 
^ith  their  appurtenances,  to  the  use  of  M,,  the  then  wife  of  the 
^^  B.  jB.,  to  hdd  for  the  term  of  her  life,  and  after  the  decease  of 
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the  said  M.,  to  the  use  of  C.  J3.,  (eldest  son  of  D.  J3.,  brother  of  the 
said  B.  B.)f  and  the  heirs  of  his  body  lawfully  begotten,  and  in  de&ult 
of  such  issue  of  the  said  C.  i?.,  to  the  use  of  F.  B,y  (youngest  son  of 
the  aforesaid  1>.  B.^)  to  hold  to  him  and  the  heirs  of  his  body 
lawfully  begotten,  and  in  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  B.  B.  for  ever ;  by  virtue  of  which  surrender 
the  aforesaid  3f  .  was  seised  of  the  tenements  aforesaid,  with  their  ap- 
purtenances, in  her  demesne  as  of  free  tenements,  at  the  will  of  the 
lord,  according  to  the  custom  of  this  manor,  in  time  of  peace,  in  the 
reign  of  &c.,  by  taking  the  profits  or  esplees  thereof  to  the  value,  &c., 
and  that  the  right  came  by  virtue  of  the  surrender  aforesaid,  to  the  said 
C.  B.y  after  the  death  of  the  said  3f .,  by  which  the  said  C  B,  wis 
seised  of  the  tenements  aforesaid,  with  their  appurtenances,  in  his 
demesne  as  of  fee-tail,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  in  time  of  peace,  in  the  reign,  &c.,  by  taking  the  profits 
or  esplees  thereof  to  the  value,  &c.,  and  that  from  the  said  C  B^  after 
the  death  of  the  said  M.^  (the  said  C.  B.  dying  without  issue  of  his 
body  lawfully  begotten,)  the  right  cometh  by  virtue  of  the  said  sur- 
render, according  to  the  custom  of  this  manor,  to  the  said  A.  B.,  who 
now  demandeth,  to  wit,  as  eldest  son  and  heir  of  the  body  of  the  said 
F.  B.j  youngest  son  of  the  said  D.  B. ;  and  therefore  the  said  A.  B. 
brings  this  suit. 


[F.4.] 

C Plaint  in  Customary  Dower,  and  Prayer  of  Process.) 

At  this  court  comes  C  A,  of,  &c.,  formerly  the  wife,  and  now  the 
widow  of  ^.  B.y  deceased,  late  one  of  the  customary  or  copyhold  tenants 
of  this  manor,  in  her  own  proper  person,  and  complains  against  E.  D^ 
gentleman,  of  a  plea  of  land,  to  wit,  of  the  third  part  of mes- 
suages,    bams,  stables,    cow-houses,   orchards, 


gardens, 


acres  of  land. 


acres  of  meadow,    and 


acres  of  pasture,  with  the  appurtienances,  situate,  lying,  and  being  in 

the  parish  of ,  in  the  county  of ,  within  this  manor,  and 

the  jurisdiction  of  this  court,  of  which  said  premises  the  said  A,  B. 
dieA  seised,  holding  the  same  by  copy  of  court-roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  this  manor ;  and  to  a  third  part  of 
which  said  premises  the  said  (7.  B.  is  intitled  for  her  life,  as  her  free- 
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bench,  according  to  the  custom  of  this  manor :  And  the  said  C.  B. 
makes  protestation  to  prosecute  her  plaint  in  this  court,  in  the  form 
and  nature  of  a  writ  of  our  said  lord  the  king,  of  dower  at  common 
law,  according  to  the  custom  of  this  manor,  and  finds  pledges  to  pro- 
secute her  said  plaint  in  this  court,  to  wit,  John  Doe  and  Richard 
Roe ;  and  the  said  C  J3.  prays  process  thereupon  to  be  made  to  her 
against  the  said  E,  !>.,  according  to  the  custom  of  this  manor. 

Therefore,  according  to  the  custom  of  this  manor,  a  precept  is 
awarded  and  issued  to  W.  F.,  bailiiTof  this  manor,  that,  &c.  [AntCy 
pp.  (40),  (110).] 


[F.  6.] 

(Pkini  in  nature  of  a  Writ  of  Entry  in  the  post  ;  and  Prayer  of 
Process.)  IThis  tvUl  serve^  with  little  variation^  for  a  Plaint  in 
the  per  and  cui.] 

At  this  court  comes  A.  B,,  in  his  own  proper  person,  and  complains 

of'  C.  D.,  of  a  plea  of  land,  to  wit,  of messuages,  cottages, 

—  yards, gardens,  outhouses,  and  —  acres  of  land, 

,  within  this  manor 


with  the  appurtenances,  in  the  parish  of 

and  the  jurisdiction  of  this  court,  and  held  of  the  lord  of  this  manor, 
by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor;  and  the  said  A.  B,  makes  protestation  to  prosecute  his 
said  plaint,  in  the  nature  of  a  writ  of  our  lord  the  king,  of  entry  st^r 
diss^sin,  in  the  post,  at  common  law,  and  saith,  that  the  said  tene- 
ments, with  the  appurtenances,  are  the  right  and  inheritance,  according 
to  the  custom  of  this  manor,  of  him  the  said  A.  B.^  and  into  which  the 
said  C  D.  hath  not  entry,  unless  after  the  disseisin  which  H.  H. 
thereof  unjustly  and  without  judgment  made,  within  50  years  now  last 
past,  to  B.  B.f  the  father  of  the  said  A,  B,j  and  whose  heir  he  is, 
according  to  the  custom  of  this  manor;  and  the  said  A,  B.  finds  pledges 
to  prosecute  his  plaint  aforesaid  in  this  court,  to  wit,  John  Doe  and 
Richard  Roe,  and  prays  process  thereupon  to  be  made  to  him  the  said 
A  B.y  against  the  said  C.  !>.,  according  to  the  custom  of  this  manor. 

Therefore,  according  to  the  custom  of  this  manor,  a  precept  is 
awarded  and  issued  to  W.  Y,y  bailiff*  of  this  manor,  that,  &c.  [^Ante^ 
p.  (40).] 
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[G.  1.] 
(Form  of  General  Mise.) 

And  at  this  court  comes  the  said  C.  D.y  by  E,  F,j  his  attorney,  and 
denies  the  right  of  the  said  A.  B.y  the  demandant,  and  the  seisiii  of 
B,  B.y  from  whom,  &c.,  and  the  whole,  &c.,  and  chiefly  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  and  he  puts  himself  upon  the 
homage,  according  to  the  custom  of  this  manor,  and  prays  that  a  I^ 
cognition  may  be  made,  whether  he,  the  said  C  Z).,  hath  a  greater  rigbt 
to  hold  the  tenements  aforesaid,  with  the  appurtenances,  as  he  now 
holds  the  same,  or  the  said  A,  B.y  the  demandant,  to  hold  the  said 
tenements,  with  the  appurtenances,  as  he  hath  demanded  the  same,  &c. 

And  the  said  A.  B.  doth  the  like. 


IAS. 


4" 

!• 
I. 


[G.  2.] 
(Mise  on  Plaint  of  Asawe  of  Mort  d'' Ancestor.) 

And  at  thb  court  come  the  said  C.  D.  and  E.  hb  wife,  in  thar  own 
proper  persons,  and  the  said  C.  D.  saith  that  the  aforesaid  B.  B.y  father 
of  the  said  A.  B.y  was  not  at  the  day  of  his  death,  seised  in  his  de- 
mesne as  of  fee,  by  copy  of  court-roU,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor^  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, in  manner  and  form  as  the  said  A.  B.  hath  by  his  plaint 
allied ;  and  the  said  C.  D.  and  E.  pray  that  it  may  be  inquired  into 
by  the  homage,  according  to  the  custom  of  this  manor. 

And  the  said  A.  B.  doth  the  like. 


[G.  3.] 

(Mise  on  plaint  of  Formedon  in  the  remainder  [denying  the  rigkt 

of  the  eettlor.]) 

And  at  this  court  the  said  C.  D.  comes  and  defends  his  right,  when, 
&c.,  and  suth  that  the  said  B.  B.  [the  supposed  settlor'],  the  late 
great  uncle  of  the  said  A.  B.y  was  not  seised  of  the  said  tenements 
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and  premisesy  with  the  appurtenances,  in  manner  and  form  as  the  said 
A,  B.  by  his  pbdnt  and  deckration  hath  alleged :  And  of  this  he  puts 
himself  upon  the  homage,  according  to  the  custom  of  this  manor. 
And  the  said  A.  B.  doth  the  like. 


[H.  1.] 
(Precept  of  Recognition  in  a  Customary  Writ  of  Right,) 


•-} 


To  W.  F.,  bailiff  of  the  said  manor. 


The  manor  of  — 
in  the  county  of — 

Because  J.  complains  against  C.  in  a  plea  of  land,  and  makes  protes- 
tation to  prosecute  his  plaint  in  the  court  of  the  said  manor,  in  the  nature 
of  a  writ  of  our  lord  the  king,  of  right  patent :  therefore  I  command 
you,  that  you  forthwith  summon,  by  good  summoners,  twelye  good  and 
lawful  men,  copyhold  tenants  of  the  said  manor,  that  they  be  and  ap- 
pear at  the  customary  court  baron,  to  be  holden  for  the  said  manor,  on 

,  the day  of ,  at  the  hour  of in  the  forenoon, 

at  the  usual  and  accustomed  place,  being,  &c.,  [or,  (when  by  consent 
of  the  parties,  the  question  is  to  be  tried  immediately  upon  issue  being 
jobed,)  that  they  be  before  me  at  the  court  here  now  holden,]  ready 
by  their  oaths  to  make  recognition,  whether  the  said  C.  hath  a  greater 
right  to  hold messuages,  tofls,  bams,  orchards. 


gardens. 


acres  of  land. 


acres  of  meadow,  and 


acres  of  pasture,  with  the  appurtenances,   situate  and  being  in  the 

parish  of ,  in  the  county  aforesaid,  within  the  jurisdiction  of 

this  court,  as  he  now  holds  the  same,  or  the  said  jtf .,  the  demandant, 
to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 
manded the  same :  and  haye  you  there  the  summoners  and  this  precept. 

Given  under  my  hand  and  seal,  this day  of  — — -,  in  the  year 

of  our  Lord . 

</.  S.J  steward  of  the  said  manor. 


(The  Summons  to  be  served  on  the  Jurors  pursuant  to  the  above 

Precept  of  Recognition.) 


The  manor  of 
in  the  county  of- 


} 


To 


You  are  hereby  reqmred  to  appear  in  your  proper  person,  at  the  gene- 
nd  customary  court  baron  of  A,  Z,j  lord  of  the  manor  of  ■  afore- 
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said,  on 


the 


day  of 


by 


of  the  clock  in  tbe 


forenoon  of  the  same  day,  to  testify  the  truth  according  to  your  know- 
ledge,  in  a  certain  plaint  depending  in  the  same  court,  between  J., 
defknandant,  and  C.,  tenant,  of  a  plea  of  land ;  and  hereof  fi&il  not, 
as  you  shall  answer  the  contrary  at  your  peril.     Given  under  my  hand, 

this day  of ,  18 

W.  F.,. bailiff.  * 


[H.  2.] 

f  Precept  of  Recognition  in  a  Plaint  of  Assize  of  Mort 

d^  Ancestor.) 


\     To  W.  F.,  bailiff  of  the  said  manor,  greet- 
)    ing. 


The  manor  of  — 
in  the  county  of  — 

Because  A.  B.  complains  against  C.  D.  and  E.  his  wife,  in  a  plea  of 
land,  in  the  manor  aforesaid,  and  makes  protestation  to  prosecute  his 
plaint  in  the  court  of  the  said  manor,  in  the  nature  of  a  writ  of  assise  of 
mort  d'ancestor  at  common  law ;  therefore  I  command  you,  that  yon 
forthwith  summon,  by  good  summoners,  twelve  good  and  lawful  moi, 
copyhold  tenants  of  the  said  manor,  that  they  be  and  appear  at  the 

customary  court  baron,  to  be  holden  for  the  said  manor,  on 

the day  of ,  at  the  hour  of  — —  in  the  forenoon,  at  the 

usual  and  accustomed  place,  being,  &c.,  ready  by  their  oaths  to  make 
recognition,  if  JS.  £•,  father  of  the  said  A,  B.<,  on  the  day  of  his  death, 
was  seised  in  his  demesne  as  of  fee,  by  copy  of  court-roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor,  of mes- 
suages, and acres  of  land,  with  the  appurtenances,  situate,  &&, 

within  the  jurisdiction  of  this  court ;  and  if  the  said  J3.  B.  died  within 
50  years  now  last  past ;  and  if  the  said  A.  B,  is  next  heir,  accordii^ 
to  the  custom  of  the  said  manor,  to  the  said  B.  B, :  and  in  the  mean 
time  let  them  view  the  aforesaid  tenements.  And  do  you  suinmon,  by 
good  summoners,  the  said  C.  D,  and  £.,  who  now  hold  the  said  tene- 
ments, that  they  be  there  to  hear  the  recognition ;  and  have  you  thete 
•  the  summoners  and  this  precept.  Given  at  the  court  baron  or  custom- 
ary court  of  the  said  manor,  under  my  hand  and  seal,  this day  of 

,  in  the  year  of  our  Lord . 

</.  S.J  steward  of  the  said  manor. 
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(The  Juror's  Oath,  in  a  Customary  Writ  of  Right  J 


"  You  shall  say  the  truth,  whether  C.  hath  more  mere  right  to  hold 
^'  the  tenements  which  J.  demandeth  against  him,  by  his  plaint,  in 
"  nature  of  a  writ  of  right,  or  the  said  J.  to  have  them  as  he  de- 
'^mandeth,  and  on  no  account  to  say  but  the  truth:  So  help  you 
"  God.'' 


[K.] 


(Oath  of  the  Witnesses  J 


'^  The  evidence  you  shall  give  before  this  court,  touching  the  matter 
*^  whereon  the  mise  is  joined,  between  J.y  demandant,  and  C,  tenant, 
^^  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth :  So 
"  help  you  God,'' 


[L.] 


(AffeeroT^s  Oath.) 

"  You  and  each  of  you  shall  well  and  truly  affeer  and  affirm  the 
^  several  amercements  here  made,  and  now  to  you  remembered ;  you 
^^  shall  spare  no  one  through  fear,  favour,  or  affection,  nor  enhance 
^*  any  one  from  hatred  or  malice,  but  shaU  impartially  act  herein :  So 
^  help  you  God." 


VOL.  IK 
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PRECEDENTS  OF  DEPUTATIONS,  POWERS  OF  AT- 
TORNEY, COPYHOLD  ASSURANCES,  &c. 
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f  Appointment  to  the  Stewardship  of  a  Ctistomary  Court 

Baron.)  (a). 

Enow  all  men  by  these  presents,  that  I,  A,  Z.y  lord  of  the  manor  of 
in  the  county  of ,  have  made,  ordained,  constituted,  and 


appointed,  and  by  these  presents  do  make,  ordain,  constitute,  and  appoint 

J,  <S.,  of,  &c.,  to  be  steward  of  the  aforesaid  manor  of ,  and  the 

members  thereof,  with  full  power  and  authority  from  time  to  time,  to 
hold  courts  baron  and  customary  courts  for  the  same  manor  and  its 
members,  and  to  do  all  acts  usual  and  customary  to  be  done  by  stew- 
ards, in  relation  thereunto,  accounting  to  me  from  time  to  time  for 
such  fines,  heriots,  reliefs,  forfeitures,  amercements,  and  other  mano- 
rial profits,  as  shall  be  received  by  him  or  by  his  deputy  or  deputies; 
and  I  do  hereby  more  especially  authorise  and  empower  the  said  J.  &, 
from  time  to  time,  as  there  may  be  occasion,  to  make  any  voluntary 
grants  of  all  or  any  customary  or  copyhold  lands  within  the  said  manor, 
and  to  give  and  execute  to  the  tenants  thereof,  any  licenses  to  demise 
or  otherwise,  as  he,  the  said  J.  S.^  shall  deem  expedient,  and  either 
in  or  out  of  court,  as  fully  as  I  myself  could  or  might  do  (6).  And 
also   to   appoint  any  deputy   steward    or  deputy   stewards  (c)   of  or 

for  the  said  manor  of ,  and  its  members,  with  full  power  to 

hold  all  or  any  such  courts  as  aforesaid,  and  to  do  such  other  act  or  acts  as 
he  the  said  J,  S.  could  or  might  do  as  chief  steward  of  the  same 
manor ;  and  also  to  depute  any  person  or  persons  to  act  under  him  as 
sub-deputy  steward  or  stewards  of  the  said  manor,  as  occasion  maj 
require  (d).  And  I  do  hereby  ratify  and  confirm  all  and  whatsoever 
the  said  J,  5.,  or  such  his  deputy  or  deputies,  sub-deputy  or  sub- 
deputies  shall  lawfully  do  or  cause  to  be  done  by  virtue  of  these  pre- 
sents, hereby  declaring  that  this  appointment  shall  continue  in  force 
during  my  will  and  pleasure  only.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal,  this day  of ,  in  the  year  of 

our  Lord . 

Sealed,  &c. 

(a)  Ante,  pt.  1.  p.  135,  et  seq.  (c)  Ante,  pt.  1,  p.  145,  etseq. 

(fi)  Ante,  pt.  1,  pp.  139,  140,  546.  (d)  Ante,  pt.  l,p.  146. 
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(A  general  appointment  of  an  Under  Steward). 
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Know  all  men  by  these  presents,  that  I,  «f.  5.,  steward  of  the  manor 

of ,  in  the  county  of ,  by  virtue  of  the  power  or  authority 

to  ine  given  in  this  behalf,  by  A.  Z*^  lord  of  the  said  manor,  have  made, 
ordained,  constituted,  and  appointed,  and  by  these  presents  do  make, 
ordain,  constitute,  and  appoint  A.  £.,  of,  &c,  to  be  my  deputy  stew- 
ard of  jthe  aforesaid  manor  of ,  and  the  members  thereof,  with 

fiiU  power  and  authority,  from  time  to  time,  to  hold  courts  baron  and 
customary  courts  for  the  same  manor  and  its  members,  and  to  do  all 
such  acts  in  the  performance  and  execution  of  the  duties  of  the  said 
office  as  I  myself  could  or  might  do,  being  personally  present ;  and 
^th  liberty  and  authority  to  depute  any  person  or  persons  to  act 
under  him  as  sub-deputy  steward  or  stewards  of  the  said  manor,  as 
occasion  may  require,  he,  the  said  A.  £.,  accounting  to  me  from  time  to 
time  for  such  fines,  heriots,  reliefs,  amercements,  and  profits  of  court, 
and  all  fees  and  perquisites  whatsoever,  arising  from  the  said  oflice,  upon 
being  required  thereunto ;  and  I  do  hereby  declare  that  this  appoint- 
ment shall  continue  in  force  during  my  will  and  pleasure.  In  wit- 
ness, &C. 


?£ 


m 


/Appoiniment  of  an  Under-Steward  to  hold  a  Special  Court.) 

Know  all  men  by  these  presents,  that  I,  </.  <$'.,  steward  of  the  manor 

of ,  in  the  county  of ,  by  virtue  of  the  power  or  authority  to 

me  given  in  this  behalf,  by  A.  Z.,  lord  of  the  said  manor,  have  made, 
ordained,  constituted,  and  appointed,  and  by  these  presents  do  make, 
ordain,  constitute,  and  appoint  A.  S,,  of,  &c.,  to  be  my  deputy-steward  of 
the  aforesaid  manor  of  ,  and  the  members  thereof,  for  the  spe- 
cial purpose  and  turn  only  of  holding  a  customary  court  baron  for  the 
same  manor,  and  then  and  there  [here  state  the  particular  object  of 
Jhe  parties  calling  the  courts  for  instance,]  (to  accept  and  take  a 
surrender  firom  C  !>.,  one  of  the  customary  tenants  of  the  said  manor, 
by  the  rod,  of  All,  &c,,  to  the  use  of  E.  F.,  of,  &c.,  and  his  heirs, 
according  to  the  custom  of  the  said  manor ;  and  afterwards  to  admit 
the  said  £.  F.  tenant  thereof  accordingly,  and  to  grant  to  him,  the  said 
E.  F.J  a  license  to  demise  the  same  premises  to  any  person  or  persons, 
for  any  term  or  number  of  years  not  exceeding  twenty-one  years,  ac- 
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cording  to  the  usage  of  the  said  manor).  And  further,  to  do,  execute, 
and  perform  all  such  acts,  matters,  and  things,  in  and  about  the  pre- 
mises, as  fiilly  and  effectually,  to  all  intents  and  purposes,  as  I  myself 
could  or  might  do  being  personally  present ;  the  said  A.  B,  duly  ac- 
counting to  me  for  such  fines,  fees,  and  perquisites  of  court,  sum  and 
sums  of  money,  as  shall  be  received  by  him,  by  virtue  of  this  appoint- 
ment, upon  being  thereunto  required.     In  witness,  &c. 


(Deputation  to  take  a  surrender  out  of  court  from  C.  D.  and  his 

wife^  of  lands  belonging  to  the  wife  J 

Enow  all  men  by  these  presents,  that  I,  J,  <$'.,  steward  of  the  manor 

of ,  in  the  county  of ,  have  made,  ordained,  constituted,  and 

appointed,  and  by  these  presents  do  make,  ordain,  constitute,  and  ap- 
point A.  J3.,  of,  &c.,  my  deputy  steward  of  and  for  the  said  manor,  for 
the  special  purpose  and  turn  only  of  taking  and  accepting  a  certain 
surrender  already  prepared,  and  bearing  even  date  herewith,  from 
C  H.^  of,  &c.,  and  D.  his  wife,  by  the  rod,  according  to  the  custom 
of  the  said  manor,  of  All,  &c.,  and  to  which  same  premises  the  sud 
p.  H.  was  admitted  at  a  general  court  held  for  the  said  manor, 

on  the  day  of  '—  ;  and  of  all  the  estate  and  interest 

of  the  said  C.  H,  and  D.  his  wife,  respectively,  therein  or  thereto, 
to  the  use  of  /.  Z.,  of,  &c.,  his  heirs  and  assigns,  for  ever,  according 
to  the  custom  of  the  said  manor,  pursuant  to  a  contract  by  the  said 
C  H.  and  2>.  his  wife,  for  the  sale  of  the  same  premises  to  the  said 
/•  L.  And  I  do  hereby  authorise  and  empower  the  said  A,  j9.,  as  my 
deputy  steward,  to  examine  the  said  Z).  H,  separately  and  apart  from 
her  said  husband,  as  to  her  free  and  voluntary  consent  to  the  said  sur- 
render, and  generally  to  do  and  perform  all  acts,  matters,  and  things, 
for  the  purposes  aforesaid,  as  fully  and  effectually,  to  all  intents  and 
purposes,  as  I  myself  could  or  might  do,  being  personally  present ; 
the  said  A,  B.  duly  accounting  to  me  for  such  fees,  sum  and  sums  of 
money,  as  shall  be  received  by  him  for  my  use,  by  virtue  of  this  ap- 
pointment, upon  being  thereunto  required.     In  witness,  &c. 


>    \ 


The  manor  of  — 
in  ihe  county  of 


(License  to  demise,) 


\ 


Be  it  remembered,  that  on  the day 

of ,  in  the  year  of  our  Lord 
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A.  Z.,  lord  of  the  said  manor,  by  </•  <$'.,  the  steward  thereof,  did,  out 
of  court,  give  and  grant  to  C.  !>.,  one  of  the  customary  tenants  of  the 
said  manor,  full  license,  power,  and  authority,  to  demise  and  lease  to 
any  person  or  persons,  willing  to  take  the  same,  as  lessee  or  lessees,  to 
tbe  said  C  2).,  but  not  by  way  of  mortgage,  his  or  their  executors,  ad- 
ministrators and  assigns,  All,  &c-,  with  the  appurtenances,  (to  which 
same  premises  the  said  C.  D.  was  admitted  tenant  at  a  court  held  for 

the  said  manor  on  the day  of ,)  to  hold  for  any  term  or 

number  of  years,  not  exceeding years,  to  be  computed  from  the 

day  of last ;  saving  always  to  the  lord  of  the  said  manor, 

and  to  all  and  every  lord  and  lady,  lords  and  ladies  of  the  said  manor, 
for  the  time  being,  all  and  all  manner  of  fines,  heriots,  rents,  customs, 
and  services  therefore  due,  and  of  right  accustomed.  And  for  this 
license  the  said  C  D.  hath  paid,  for  a  fine,  the  sum  of  £ —  —  -^, 
[when  there  is  a  settled  fine,  add,  ^^  according  to  the  custom  of  the 
said  manor  ""1. 


W 


^;.M 


'W::i:{';i 


(License  to  fell  timber.) 


The  manor  of ?     Be  it  remembered,  that  on  the 


day 


in  tbe  county  of 


of,  &c..  A,  Z.y   lord  of  the  said  manor,  by 


J*  S,9  the  steward  thereof,  did,  out  of  court,  give  and  grant  to  C.  D., 
one  of  the  customary  tenants  of  the  said  manor,  fiill  license  to  fell, 

withm  ■■■    ■  calendar  months  from  the  day  above  mentioned, oak 

trees,  standing  and  growing  in  a  certain  close  called ,  part  of  the 

copyhold  tenements  of  the  said  C.  Z>.,  within  the  said  manor,  and  already 
marked  for  that  purpose  by  the  woodward  of  the  said  A.  Z. ;  and  the 
same  to  sell  and  dispose  of,  or  convert  to  his  own  use,  at  his  free  will 
and  pleasure,  without  rendering  any  account  for  the  same  [for J  the 
same  to  be  used  and  employed  by  the  said  C.  D.  in  the  repairs  and  im- 
provement of  his  aforesaid  tenement,  (as  the  case  may  bej'\.  And 
for  this  license  the  said  C.  D.  hath  paid,  by  way  of  fine,  the  sum  of 
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(Letter  ofattomey  to  surrender  to  a  purchase 
haotTtg  been  previously  pak 

Knov  all  men  by  tbese  presents,  tbst  I,  J.  1 
customaTy  or  copyhold  tenants  of  the  manor  of  - 

• ,  have  made,  ordained,  constituted,  and  a 

presents  do  make,  ordun,  constitute,  and  appa 
true  and  lavfiil  attorney  for  me,  and  in  my  name 
or  any  subsequent  general,  or  any  special,  com 
court,  to  be  holden  for  the  said  manor ;  and  thi 
der  into  the  hands  of  the  lord  or  lady,  lordi 
manor  for  the  time  being,  by  the  hands  and  aco 
or  deputy  steward,  there  then  presiding,  by  the 
custom  of  the  said  manor.  All,  &c.,  with  the  appui 
same  premises  I  was  admitted  tenant,  at  a  court '. 

on  the day  of ) ;  and  the  reTersion  tta 

and  remainders  thereof;  and  all  my  estate  and  int 
to  the  use  of  £.  F.,  of,  &c.,  his  heirs  and  assij 
to  the  custom  of  the  said  manor.  And  further, 
and  in  my  name,  to  do  and  execute  all  and  ev 
and  things,  as  shall  be  needful  or  expedient  for 
as  aforesaid ;  and  for  procuring  the  said  E.  F., 
be  admitted  tenant  to  the  sMd  copyhold  pre 
efiectuaUy,  to  all  intents  and  purposes,  as  I  my 
being  personally  present,  hereby  agreeing  to  rat 
whatsoever  the  said  C.  D.  shall  lawfully  do,  i 
virtue  of  these  presents.     In  witness,  &c 


(General  Power  of  Attorney  to  sell  copyhold, 
purchaser.) 

Know  all  men  by  these  presents,  that  I,  A. 
customary  or  copyhold  tenant^  of  the  manor  of,  & 
constituted,  and  appointed,  and  by  these  present 
stitute,  and  appoint  C.  D.,  of,  &c.,  and  E.  F.,  of,  & 
and  the  survivor  of  tbem,  my  true  and  lawful 
agents  and  agent  for  me,  in  my  name,  and  on  m^ 
pose  of,  either  by  public  suction  or  private  con 
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price  or  prices  that  can  in  their  or  his  judgment  be  had  or  gotten  for 
the  same,  all  or  any  part  of  the  customary  or  copyhold  hereditaments 
hereioafler  described,  respectively  lying  within  and  holden  of  the  manor 
rf ,  in  the  county  of ,  and  the  customary  fee-simple  and  inhe- 
ritance thereof,  that  is  to  say,  All,  &c.,  with  their  appurtenances,  (to 
which  same  premises  I  was  admitted  to  hold  to  me  and  my  heirs, 
for  ever,  according  to  the  custom  of  the  said  manor,  at  a  general  court 
held  the day  of ).  And  also  to  make  and  enter  into  any  con- 
tract or  contracts  in  writing,  with  any  person  or  persons  whomsoever, 
in  relation  to  such  sale  or  sales  respectively,  as  to  my  said  attomies  or 
attorney,  agents  or  agent,  shall  seem  meet.  And  further,  for  me,  in 
my  name,  and  on  my  behalf,  either  at  some  general  or  special  court  baron 

or  customary  court  to  be  holden  for  the  manor  of ,  aforesaid,  or  out 

of  court  at  any  time  or  times  after  such  sale  or  sales  respectively,  to  sur- 
render into  the  hands  of  the  lord  or  lady,  lords  or  ladies,  of  the  said 
manor  for  the  time  being,  and  according  to  the  custom  of  the  same  manor, 

the  said  customary  or  copyhold hereditaments  and  premises,  so 

to  be  sold,  or  any  of  them ;  and  the  reversion  and  reversions,  remainder 
ttd  remainders  thereof;  and  all  my  estate  and  interest  therein  or  thereto, 
to  the  use  of  the  person  or  persons  purchasing  the  same  premises  re- 
spectively, as  aforesaid,  and  of  his,  her,  or  their  heirs  and  assigns  for 
ever,  or  as  be,  she,  or  they  shall  direct  or  require,  and  according  to  the 

custom  of  the  manor  of aforesaid.    And  moreover,  for  me,  and  in 

my  name,  and  as  my  act  and  deed,  to  sign,  seal,  execute,  and  deliver 
uiy  deed  or  deeds  to  be  prepared  by  and  on  the  part  of  all  or  any  such 
purchasers  as  aforesaid,  pursuant  to  such  contract  or  contracts  for  sale 
respectively,  containing  all  reasonable  and  proper  covenants,  on  the  part 
of  me  the  said  A.  B.,  my  heirs,  executors,  and  administrators,  for  the 
estate,  title,  possession,  and  further  assurance  of  the  hereditaments  and 
premises  respectively  so  to  be  sold  as  aforesaid ;  and  for  the  production 
of  any  deeds,  instruments,  or  writings,  constituting  my  title  to  the  same 
respective  premises,  which,  according  to  the  usage  and  practice  in  the 
like  cases,  are  to  remain  in  my  custody  or  power ;  and  for  the  delivery 
of  attested  or  otlier  copies  thereof,  from  time  to  time  thereafter,  at  the 
request,  costs  and  charges  of  such  purchaser  or  purchasers  respectively, 
his,  her,  or  their  appointees,  heirs,  or  assigns ;  and  generally  for  me, 
and  in  my  behalf,  to  do,  perform,  and  execute,  all  or  any  such  other 
acts,  deeds,  assurances,  matters,  and  things,  as  shall  be  necessary  or  ex- 
pedient in  and  about  the  premises,  and  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  I  myself  could  or  might  do,  being  personally 
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present*  And  I  do  hereby  expressly  declare  and  agree,  that  the  receipt 
and  receipts  which  shall  be  given  by  my  said  attorneys  or  agents,  or 
either  of  them,  for  all  or  any  part  of  the  monies  to  arise  fit)m  any  such 
sale  or  sales  as  aforesaid,  shall  be  a  good  and  sufficient  discharge,  and 
good  and  sufficient  discharges,  to  the  purchaser  or  purchasers,  or  other 
person  or  persons  paying  the  same  monies  respectively,  for  all  or  so  much, 
and  such  part  thereof,  as  shall  be  in  such  receipt  or  receipts  respectively 
expressed  or  acknowledged  to  be  received ;  and  that  such  purchaser  or 
purchasers,  or  other  person  or  persons,  shall  not  afterwards  be  bound  to 
see  to  the  application  of  the  same  monies,  or  be  responsible  for  the  loss, 
misapplication,  or  non-application  thereof,  or  any  part  thereof.  And  I 
direct,  that  the  same  monies,  when  so  received,  shall  be  paid  forthwith 

into  the  hands  of  Messrs. ,  bankers,  in ,  to  my  account 

and  for  my  use,  or  to  such  other  person  or  persons,  and  in  such  other 
manner  as  I  may  from  time  to  time  require  by  any  note  or  writing  under 
my  hand:  Provided  nevertheless,  and  I  do  hereby  fully  authorise  my 
said  attomies,  or  agents,  respectively,  to  retain  and  deduct  out  of  the 
said  trust  monies,  all  costs,  charges,  and  expenses,  which  they  respectivdy 
shall  sustain  or  incur  in  the  execution  of  the  power  or  trust  hereby  re- 
posed in  them.  And  I  declare  and  direct,  that  they  shall  not  be 
responsible  the  one  for  the  other  of  them,  nor  for  any  loss  which  may 
happen  by  depositing  the  trust  monies  aforesaid  with  any  person  or 
persons  whomsoever,  for  safe  custody,  or  any  wise  without  their  respective 
wilfiil  neglect  or  default.  And  I  do  hereby  agree  to  ratify  and  confirm 
all  and  whatsoever  my  said  attomies  or  attorney,  agents  or  agent,  shall 
lawfully  do  or  cause  to  be  done,  by  virtue  of  these  presents.  In  wit- 
ness, &c. 


(Power  of  Attorney  to  procure  admittance  in  tailj  and  afterwards  to 
surrender  the  estate^  and  do  all  necesmry  acts  in  order  to  acquire 
the  fee-simple.) 

Enow  all  men  by  these  presents,  that  I,  A.  B.  of,  8zc.,  have  made,  or- 
dained, constituted,  and  appointed,  and  by  these  presents  do  make, 
ordain,  constitute,  and  appoint  C.  D.  of,  &c.,  my  true  and  lawful  attorney, 
for  me,  in  my  name,  and  on  my  behalf  to  appear  at  the  next,  or  some 
subsequent  general,  or  at  a  special,  court  baron  or  customary  court,  to 

be  holdeu  for  the  manor  of ,  in  the  county  of ;  and  then  and 

there  to  pray,  and  receive  and  take  admittance  of  and  from  the  lord  or 
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Udji  lords  or  ladies  of  the  same  manor,  for  the  time  being,  by  the 
rod,  and  according  to  the  custom  of  the  aforesaid  manor,  to  All,  &c., 
with  the  appurtenances,  to  the  use  of  me,  the  said  A.  J?.,  and  the  heir^ 
of  my  body  lawfully  issuing,  according  to  the  limitations  expr^sed  and 
declared  in  and  by,  &c.  [here  briefly  refer  to  the  will  or  surrender  creating 
the  estate  tail].  And  I  do  hereby  further  authorise  and  empower  and 
direct  the  said  C.  Z>.,  for  me,  in  my  name,  and  on  my  behalf,  imme- 
diately after  such  admittance  as  aforesaid,  to  surrender  into  the  hands 

of  the  lord  or  lady,  lords  or  ladies,  of  the  manor  of aforesaid,  for 

the  time  being,  by  the  rod,  and  according  to  the  custom  of  the  same 

manor.  All  and  singular  the  said  customary  or  copyhold he- 

leditaments  and  premises,  with  their  appurtenances ;  and  the  reversion 
and  reversions,  remainder  and  remainders  thereof;  and  all  the  estate 
and  interest  of  me  the  said  J.B.j  therein  or  thereto,  from  and  afler  such 
admittance  as  aforesaid,  to  the  use  of  me  the  said  J.  B.  my  heirs 
and' assigns  for  ever ;  and  generally  to  do,  perform,  and  execute^  or  join 
and  concur  with  all  or  any  other  person  or  persons  whomsoever  in  any 
vise  concerned  therein,  in  doing,  performing,  and  executing  all  such 
other  acts,  matters,  and  things,  as,  according  to  the  custom  of  the 

manor  of aforesaid,  shall  be  necessary  or  expedient  for  barring  the 

aforesaid  estate  tail,  and  all  other  estates  tail,  and  all  remainders  and 
reversions  thereupon  expectant  or  depending,  of  and  concerning  the  said 
hereditaments  and  premises ;  and  for  surrendering,  limiting,  and  assuring 
the  same  premises,  with  their  appurtenances,  to  the  use  of  me  the  said 
A,  B.J  my  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor,  and  for  procuring  admittance  under  and  by  virtue  of  such  last 
mentioned  surrender,  and  as  fully  and  effectually,  to  all  intents  and 
purposes,  as  I  myself  might  or  could  do  being  personally  present.  And 
I  do  hereby  agree  to  ratify  and  confirm  all  and  whatsoever  my  said 
attorney  shall  lawfully  do,  or  cause  to  be  done,  in  the  premises,  by 
virtue  of  these  presents.     In  witness,  &c. 


(Surrender  out  of  court  by  A.  B.  to  C.  D.,  a  purchaser^  in  fee.  J  (a). 


The  manor  of ^     Be  it  remembered  that  on  the  day  of 

in  the  county  of  —  3 ,  in  the  year  of  our  Lord ,  A,  B.  of,  &c., 

came  before «/.  S.^  steward  of  the  said  manor,  and  for  carrying  into 

(a)  See  presentment  of  and  admittance  under  this  surrender,  arUef  p.  (59). 
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efiPect  a  contract  made  and  entered  into  by  the  said  A.  B.  with  C,  D., 
of,  &c.,  for  the  sale  to  him  of  the  copyhold  hereditaments  hereinafter 
described,  and  the  customary  fee  simple  and  inheritance  thereof,  and  in 
consideration  of  the  sum  of  £ of  lawful  money  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  current  in  England,  unto  the  said 
A.  B.  in  hand  paid  by  the  said  C.  D.  at  the  time  of  making  this  sur- 
render, did  out  of  court  surrender  into  the  hands  of  the  lord  of  the 
said  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by  the 
rod,  according  to  the  custom  of  the  said  manor.  All,  &c^  with  tbe 
appurtenances  to  the  same  premises  belonging  or  in  anywise  appertufr- 
ing,  (to  which  said  premises  the  said  A.  B.  was  admitted  at  a  amrt 
holden  for  the  said  manor  on  the day  of ;)  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues,  and  pro6ts 
thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power,  daim, 
and  demand  whatsoever  of  the  said  A.  JB-,  in,  to,  or  out  of  the  sud 
hereditaments  and  premises,  and  every  part  thereof,  to  the  use  of  the 
said  C.  X).,  his  heirs  and  assigns,  for  ever,  according  to  the  custom  of 
the  said  manor. 

Taken  and  accepted  this  —  day  of  — ^  A.  B. 

in  the  year  of  our  Lord ,  by  me, 

J.  S.y  steward  of  the  said  manor. 


(Surrender  out  of  court  by  A.  B.  and  his  unfej  pursuant  to  a 
covenant  in  their  marriage  settlement,  to  the  use  of  the  Trw- 
tees  of  the  settlement.)  {a). 

The  manor  of )      Whereas  by  an  indenture  bearing  date,  &C., 

in  the  county  of  —  )  and  made  between  A.  i?.,  of,  &c.,  of  the  first  part, 
C*  />.,  of,  &c.,  spinster,  of  the  second  part,  and  E.  F.,  of,  &c.,  and 
G.  H.,  of,  &c.,  of  the  third  part.  Reciting  that  a  marriage  had  been 
agreed  upon  and  was  intended  shortly  thereaflter  to  be  had  and  solem- 
nized between  the  said  A.  B.  and  C.  D, ;  And  reciting  that  the  sud 
A.  B.  was  seised  of  the  freehold  hereditaments  thereinafter  described, 
and  intended  to  be  thereby  granted  and  released,  for  an  estate  of 
inheritance  in  fee  simple  in  possession ;  and  that  the  said  C.  D.  was 
seised  of  the  copyhold  hereditaments  thereinafter  described,  and  cove- 
nanted to  be  surrendered,  for  an  estate  of  inheritance  in  fee  simple  in 
possession,  according  to  the  custom  of  the  said  manor :    And  after  also 

(a)  See  presentment  of,  and  admittance  under  this  surrender,  mde^  p.  (64-5)- 
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reciting  that  upon  the  treaty  for  the  said  marriage  it  was  proposed  and 
agreed  that  the  said  freehold  hereditaments  should  be  conveyed  and 
assured  to,  for,  and  upon  the  uses,  trusts,  intents,  and  purposes  there- 
inafter limited,  expressed,  declared;  and  contained,  of  and  concerning 
the  same ;  and  that  the  said  copyhold  hereditaments  should  be  sur- 
rendered to  the  use  of  the  said  E.  F.  and  G.  H.j  and  their  heirs,  upon 
and  for  the  trusts,  intents,  and  purposes,  and  in  manner  mentioned  in 
the  covenant  or  agreement  in  that  behalf  thereinafter  contained, — It 
was  iritnessed,  that  in  consideration  of  the  said  then  intended  marriage, 
and  for  the  nominal  consideration  therein  expressed,  the  said  A.  B.  did 
grant,  bargain,  sell,  alien,  and  release  unto  the  said  E.  F.  and  G.  H.y 
(in  their  actual  possession  then  being  by  virtue  of  the  bargain  and  sale 
for  a  year  therein  referred  unto,)  and  to  their  heirs  and  assigns,  All  and 

singular  the  freehold and  hereditaments  therein  particularly 

described,  with  their  appurtenances,  to  hold  the  same  unto  the  said 
£.  F.  and  6.  H.^  their  heirs  and  assigns,  to,  for,  and  upon  the  uses, 
trusts,  intents,  and  purposes,  and  under  and  subject  to  the  powers,  pro- 
visoes, declarations,  and  agreements  in  the  said  indenture  of  release  and 
settlement  limited,  expressed,  declared,  and  contained,  of  and  concern- 
ing the  same  freehold  hereditaments.  And  by  the  said  indenture  of 
release  and  settlement  it  was  covenanted  and  agreed,  that  the  said  J.  B. 
and  C.  D.y  his  then  intended  wife,  should  and  would,  either  before  or 
with  all  convenient  speed  after  the  solemnization  of  the  said  then 
intended  marriage,  duly  surrender,  according  to  the  custom  of  the  said 
manor,  the  customary  or  copyhold  hereditaments  therein  and  hereinafter 
described,  with  their  appurtenances,  to  the  use  of  the  said  E.  F.  and 
G.  H.y  their  heirs  and  assigns,  for  ever,  upon  and  for  such  trusts, 
mtents,  and  purposes  as  would  best  and  nearest  correspond  with  the 
uses,  trusts,  and  limitations  thereinbefore  expressed,  declared,  and  con- 
tamed,  of  and  concerning  the  said  freehold  hereditaments  thereinbefore 
conveyed  and  assured.  And  whereas  a  marriage  was  duly  had  and 
solemnized  between  the  said  A,  B.  and  C  D.  soon  after  the  date  and 
execution  of  the  hereinbefore  in  part  recited  indenture  of  release  and 
settlement,— 

Now  be  it  remembered,  thst  on  the day  of ,  the  said 

A.  B.y  and  C  his  wife,  came  before  «/•  S*,  esquire,  steward  of  the  said 
manor,  and,  in  pursuance  of  the  said  covenant  or  agreement  in  this 
behalf  mentioned,  and  contained  in  the  said  indenture  of  release  and 
settlement,  and  the  said  C.  B.  being  first  examined  by  the  steward 
separately  and  apart  from  her  said  husband^  and  fireely  and  voluntarily 
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consenUng  thereunto,  did  out  of  court  sutrendc 
lord  of  the  said  mmor,  by  the  hands  and  accepti 
by  the  rod,  according  to  the  custom  of  the  said 
the  appurtenances  to  the  same  premises  belongii 
tttining,  (and  to  which  same  hereditaments  and ' 
(then  C.  D.)  was  admitted  at  a  court  held  for 

day  of  '  ;)  and  the  reversion  an 

and  remainders,  rents,  issues,  and  profits  there 
right,  title,  interest,  benefit,  power,  chiim,  and 
the  said  A.  B.  and  C-  his  wife,  respectively  in, 
hereditaments  and  premises  and  every  or  any 
of  the  said  E.  F.  and  G.  H.,  their  heirs  and  assi 
to  the  custom  of  the  said  manor,  but  nevertht 
trusts,  intents  and  purposes  expressed  and  decia 
and  concerning  the  same  customary  or  copyh 
premises,  in  and  by  the  said  in  part  recited  ini 
settlement. 

Taken  and  accepted  thb day  of , 

(the  said  C.  B.  being  first  examined  by  me 
separately  and  apart  &om  her  said  bus- 
band,  and  freely  and  voluntarily  consent- 
ing thereto,)  by  me, 

J.  ft.,  steward  of  the  said  manor 


(Conditional  aurrender,  out  of  court,  of  copy 
ance,  into  the  hands  of  a  deputy  i 

The  manor  of ^       Be  it  remembered  thi 

in  the  county  of —  (  Sic,  E.  F.  of,  &c.,  one 
copyhold  tenants  of  the  said  manor,came  before  C. 
steward  of  y.  S.  esquire,  chief  steward  of  the  sudr 

ation  of  the  suin  of  £ ,  of  lawfiil  money,  \ 

hand  well  and  truly  p»d,  by  G.  H.,  of,  &c.,  did 
nto  the  hands  of  the  lord  of  the  said  manor,  b] 
tance  of  the  said  depu^  steward,  by  the  rod,  ai 
of  the  said  manor.  All,  &c.,  with  the  appurte 
same  premises  the  sud  E.   F.  was   admittet 

held  for  the  aforesaid  manor,  on  the  da 

reversion  and  reversions,  remiunder  and  remaind 
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profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit, 
property,  power,  claim,  and  demand  whatsoever,  of  the  said  E,  F. 
in,  to,  or  out  of  the  same  premises,  and  every  part  thereof,  To  the 
use  of  the  said  G.  H.y  %is  heirs  and  assigns  for  ever,  according 
to  the  custom  of  the  said  manor,  subject  nevertheless  to  and  upon  this 
express  condition,  that  if  the  said  E,  F.y  his  heirs,  executors,  or  admi- 
nistrators, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  G.  ZT.,  his  executors,  administrators,  or  assigns,  the  sum  of 

£ ,  of  lawful  money  aforesaid,  on  the day  of next, 

together  with  interest  for  tbe  same,  after  the  rate  of  £5.  per  cent,  per 
annum,  computed  from  the  date  of  this  surrender,  clear  of  all  taxes 
and  deductions  whatsoever,  (and  being  the  same  principal  and  interest 
monies  as  are  mentioned  to  be  secured  to  the  said  G.  H.  by  the 
covenant  of  the  said  E.  F.,  contained  in  a  certain  indenture  bearing 
even  date  herewith,)  then  this  surrender  is  to  be  void,  and  of  no  effect, 
otherwise  it  is  to  remain  in  foil  force  and  virtue. 

Taken,  &c.,  by  me,  JB.  F. 

CrD.y  deputy  steward. 


( Surrender,  out  of  court,  of  copyholds  of  inheritance,  into  the  hands 
of  two  tenants,  to  the  use  of  a  trustee,  by  way  of  security.) 


The  manor  of 
in  the  county 


.-} 


Be  it  remembered  that  on  the 


day  of, 


&c.,  A.  B.  of.  Sec,  one  of  the  customary  or  copy- 
bold  tenants  of  the  said  manor,  came  before  us,  C.  D.  of,  &c.,  and  E.  F* 
of,  &C.,  two  other  customary  or  copyhold  tenants  of  the  said  manor,  at 
the  house  of ,  situate  within  the  same  manor,  and,  in  consider- 
ation of  the  sum  o{  £ ,  of  lawful  money,  &c.  to  the  said  A,  B. 

in  hand  well  and  truly  paid  by  G.  H.  of,  &c.,  and  at  the  request,  and 
hy  the  direction  of  the  said  G.  H.,  testified  by  his  subscribing  his 
name  at  the  foot  of  this  surrender,  did  out  of  court  surrender  into  the 
hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance  of 
the  said  C.  D,  and  E.  F.,  by  the  rod,  according  to  the  custom  of  the 
same  manor.  All,  &c.,  with  the  appurtenances,  (to  which  same  premises 
the  said   A.  B,  was  admitted  at  a  general  court  held  for  the  said 

manor,  on  the  day  of ) ;  and  the  reversion,  &c.,  and  all 

the  estate,  &c.,  to  the  use  of  «/•  K.  of.  Sec,  his  heirs  and  assigns,  for 
ever,  according  to  the  custom  of  the  said  manor,  upon  the  trusts  never- 
theless hereinafter  expressed,  that  is  to  say,  upon  trust  that  the  said 


i 
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J.  K.,  his  beirB  or  assigns,  in  case  the  said  A,  B., 
or  sdminiBtrators,  shall  pay,  ot  cause  to  be  paid,  i 
his  executors,  adminiBtrators,  or  assigns,  the  fiill  sv 
lawful  money  aforesaid,  with  lawful  interest'for  thi 

taxes  and  deductions,  on  the  day  of  ■ 

purport  and  true  meaning  of  the  covenant  of  the,  i 
in  a  certain  indenture  bearing  even  date  herewith 
time  thereafter,  upon  the  request,  and  at  the  costs 
the  said  J.  B.,  his  heirs  or  assigns,  re-surrender 
aforesaid  customary  or  copyhold  hereditaments  an 
appurtenances,  to  the  use  of  the  said  J.  B.,  his  hi 
ever,  according  to  the  custom  of  the  said  manor  o 

mean  time  and  until  the  said day  of , 

and  until  the  said  premises  shall  be  re-surrendered 
inbefore  mentioned  (the  said  principal  and  inter 
well  and  truly  paid  as  aforesaid,)  do  and  shall  stan 
of  the  said  customary  or  copyhold  hereditaments  ai 
for  the  said  A.  B.y  his  heirs  and  assigns.  Hut  in 
made  in  payment  of  the  same  principal  and  interes 
thereof,  respectively,  in  manner  aforesaid,  tlien 
seised  or  possessed  of  the  said  hereditaments  and 
appurtenances,  upon  trust  forthwith,  or  at  any  tin 
upon  being  required  thereunto  by  the  said  G.  ff., 
nistrators,  or  assigns,  to  make  sale  and  absolutely 
customary  or  copyhold  hereditaments  and  premises 
either  by  public  auction  or  private  contract,  and  t( 
for  the  best  price  or  prices  that  in  the  judgment  c 
heirs  or  assigns,  can  or  may  be  gotten  for  the  sam 
the  premises  so  to  be  sold  unto  tlie  purchaser  or  pi 
her,  or  their  heirs  and  assigns  for  ever,  according  i 
said  manor,  or  as  he,  she,  or  they  shall  direct  oi 
further  trust,  by,  with,  and  out  of  the  monies  to  ar 
sales,  and  of  the  rents  and  profits  of  the  said  heredit 
from  and  after  any  such  default,  and  in  the  mean 
sale  or  sales,  in  the  first  place,  to  pay  and  disch 
charges,  and  expenses,  as  the  said  J.  K.,  his  heirs 
or  sustain,  in  procuring  admittance  by  virtue  of  or 
or  otherwise  in  the  execution  of  the  trusts  hereby 
posed,  and  in  the  next  place,  do  and  shall,  oul 
aforesaid,  pay,  satisfy,  and  discharge  the  siud  pi 
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monies  intended  to  be  secured  to  the  said  G«  H.j  his  executors,  admi- 
nistrators, and  assigns,  in  and  by  this  surrender,  and  the  aforesaid 
covenant  of  the  said  A.  B.y  or  so  much  and  such  part  thereof  as  shall 
then  remain  due  and  owing,  and  shall  and  do  pay  the  residue  and  sur- 
plus of  the  trust  monies  aforesaid,  unto  the  said  A.  J?.,  his  executors, 
administrators,  or  assigns ;  and  it  is  hereby  agreed  and  declared,  that 
the  receipt  and  receipts  of  the  said  /.  iT.,  his  heirs  or  assigns,  shall  be  a 
good  and  sufBcient  discharge,  and  good  and  sufficient  discharges,  to  the 
purchaser  or  purchasers  of  the  aforesaid  hereditaments  and  premises, 
for  all  or  such  part  of  his,  her,  or  their  purchase  monies,  as  shall  be 
therein  acknowledged  or  expressed  to  be  received,  and  that  such  pur- 
chaser or  purchasers,  his,  her,  or  their  heirs,  executors,  administrators, 
or  assigns,  shall  not  be  bound  to  see  to  the  application  of  such  purchase 
monies,  or  be  responsible  for  the  loss,  misapplication,  or  non-application 
thereof,  or  any  part  thereof;  and  also  that  the  said  /.  iT.,  his  heirs  or 
assigns,  shall  not  be  chargeable  with  or  accountable  for  any  monies, 
other  than  such  as  he  or  they  shall  actually  receive  by  virtue  of  the 
trusts  hereby  in  him  and  them  reposed,  nor  with  or  for  any  loss  or 
damage  which  may  happen,  by  placing  the  trust  monies  aforesaid  in 
any  bank  or  banker''s  hands,  or  elsewhere,  for  safe  custody,  or  any  wise 
in  or  about  the  execution  of  the  aforesaid  trusts,  without  his  or  their 
wilful  neglect  or  default. 

Taken,  &c.,  by  us.  A.  B. 

G.  H. 

C.  D.  ">  Customary  or  copyhold  tenants 

E.  F.  3        of  the  aforesaid  manor. 


fSurrendeVy  out  of  courts  by  A.  B.,  holding  a  grant  to  him  and  his 

heirs  for  three  livesy  to  a  purchaser,) 


of—  3  - 


Be  it  remembered,  that  on  the day  of 

,  in  the  ■        year  of  the  reign.  See,  and 

,  A.  JB.  of,  &c.,  who,  at  a  court  holden 

—  day  of ,  was  admitted  to  the 


The  manor  of 
in  the  countv 

m 

in  the  year  of  our  Lord  — 

£>r  the  said  manor,  on  the 

customary  or  copyhold  hereditaments  hereinafter  described,  to  hold  to 

Iiim  the  said  A.  J?.,  and  his  heirs,  for  the  lives  of  C.  2>.,  E.  F.,  and 

G.  J9r.,  and  the  life  of  the  longest  liver  of  them,  came  before  J.  S., 

steward  of  the  said  manor,  and  in  consideration  of  the  sum  of  £ ^ 

of  Uwfiil  mwey,  &c.,  to  him  the  said  A.  B.  in  hand  well  and  truly  paid 


-*i 


1^ 

t 

1 1 
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by  /.  K,  of,  &c.,  did  out  of  court  surrender  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by 
the  rod,  according  to  the  custom  of  the  said  manor,  All,  &c.,  with  the 
appurtenances  to  the  same  premises  belonging  or  appertaining ;  and  all 
the  estate,  right,  title,  interest,  benefit,  power,  claim,  and  demand 
whatsoever  of  the  said  A,  B.  in,  to,  or  out  of  the  same  premises,  and 
every  part  thereof ;  to  the  use  of  the  said  /.  K.  and  his  heirs,  for  and 
during  the  lives  of  the  said  C  2>.,  E.  F.y  and  G.  H.^  and  the  life  of 
the  longest  liver  of  them,  according  to  the  custom  of  the  said  manor. 

J.  B. 
Taken  and  accepted,  the  day 
•  and  year  first  above  writ- 
ten, by  me, 

J.  S*y  Steward  of  the  said  manor. 

(Warrant  to  enter  satisfaction  on  a  conditional  surrender,)  (a). 

The  manor  of }        I,  C.  Z).,  of,  &c.,  do  hereby  acknowledge  to 

in  the  county  of  —  3  have  received  of  and  from  A.  B,  of,  &c.,  all 
principal  and  interest  monies  due  and  owing  to  me,  upon  or  by  virtue 
of  a  conditional  surrender  made  and  executed  by  the  said  A.  B^  of 
certain  customary  or  copyhold  hereditaments,  lying  within  and  holden 

of  the  said  manor,  and  bearing  date  the day  of ;  and  I  do 

hereby  direct  and  require  the  steward  of  the  said  manor,  to  enter 
satisfaction  thereof,  on  the  court  rolls  of  the  same  manor,  and  for  so 
doing  this  shall  be  his  sufHcient  warrant  and  authority. 

C  D. 


(Surrender  out  of  court  by  tenant  in  tail  i7i  remainder,  with  the  con- 
sent of  the  tenant  for  life,  (the  protector  under  the  provisions  of 
3rd  and  4}th  W.  4.  c.  ^4i,)  for  the  purpose  of  acquiring  a  rever- 
sionary estate  in  fee  simple.)  (b). 


The  manor  of  — - 
in  the  county  of 


-,     ^      Whereas,  under  and  by  virtue  of  the  limitar 


tions  contained  in  [state  whether  a  surrender 


.  (a)  It  is  usual  and  proper  to  put  this 
warrant  upon  the  stamp  required  for  a 
power  of  attorney. 

(5)  This  form    assumes   that  C.  D, 
was  in  the  seisin,  under  the  rule  that  the 


admittance  of  the  tenant  for  life  is  the 
admittance  of  the  persons  intitled  in  re- 
mainder. If  by  the  custom  remainder- 
men are  compellable  to  be  admitted,  then 
add  a  recital,  that  at  a  court  held,  &c 
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customary  or  copyhold  hen 
do  now  stand  limited  to  th 
fe,  with  remiunder  to  C.  L 
issuing,  with  several  reinu: 

manor  on  the day  of  ■ 

'  the  same  hereditaments  fo 
and  effect  of  the  said,  [state 

• day  of ,  in  the 

wne  before  W.  B.,  deputy 
Jt  S;  chief  steward  of  the 
and  extinguishing  the  said  i 
ntitled  as  aforesaid,  of  and  i 
id,  and  all  temunders  and  i 
sting  the  same  hereditamei 
,  in  remainder  from  and  aftt 
to  the  custom  of  the  sud 
A.  B.,  signified  by  his  sig» 
compliance  with  the  direct 
arliament  passed  in  the  3r( 
[ajesty  King  William  the  F< 
I,  and  for  the  substitution  of 
court  surrender  into  the  hai 
ands  and  acceptance  of  tht 
to  the  custom  of  the  said  n 
same  premiseB  belonging  or  a 
«ions,  remainder  and  remaii 
d  all  the  estate,  right,  titl 
and  whatsoever  of  the  said  < 
.  every  part  thereof,  to  the  i 
gns  for  ever,  in  remainder  « 
the  decease  of  the  said  A.  B 
anor.  (a). 

-    -   S  A. 

ording  to  the  true  intent  and  in 
if  the  said  [sureeDder  or  wtU]- 

(a)  See  presentment  of  and  . 
ance  under  this  surrender,  ante,  [ 
4.) 

B  B 
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■)     Wh 

F il^onH  a 

at  or  a  will]  d 
liereiDafter  desc] 
.,  of,  &c.,  for  tl 

the  heirs  male 
' ;  and  at  a  com 

the  said  J.  B. 
he  term  of  bis 
whether  a  Burre 
nembered,  that 

,  the  said 

I  for  the  purpos 
nts,  by  virtue 
;ofPar1iament{ 
ajestyKingWi 

and  for  the  buI 
r  court  surrendt 
inds  and  acceptf 
m  of  the  said  m 
les  belonging  or 
r  and  remainde 
igbt,  title,  intei 
he  said  C.  D., 
K)f,  to  the  use  a 
in  remainder,  ei 
of  the  said  A. . 

epted  the 

J.  S;  steward 
sent  of  and  admiUi 
ei,  anit,  pp.  (55-i 
imed  that  the  ad 
the  estBl«  tail  in 
vA  unnecessary  bj 
ittnnre  of  the  pan 
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(Surrender  out  of  court  by  a  feme  covert  tenant  in  tail,  and  her  hue* 
bandy  in  order  to  acquire  an  absolute  customary  fee.)  (a). 


The  Manor  of 
m  the  county  of 


-I 


Whereas  A.  B.  late  of,  &€•,  deceased,  one  of 
the  customary  or  copyhold  tenants  of  the  said 
manor,  in  and  by  his  last  will  and  testament  in  writing,  bearing  date,  Sec. 
gave  and  devised  all  his  copyhold  estates  lying  within  and  holden  of  the 
said  manor,  unto  his  daughter  C.  B.,  and  the  heirs  of  her  body,  with 
remainders  over,  and  afterwards  departed  this  lite  without  revoking  or 
altering  his  said  will,  which  was  duly  proved  by  the  executors  therein 

named  in  the  prerogative  court  of  Canterbury,  on  or  about  the 

day  of .     And  whereas  the  said  C  B.  was  at  a  court  holden  for  the 

said  manor  on  the day  of ,  admitted  tenant  of  the  customary 


or  copyhold 


and  hereditaments  hereinafter  described,  accord- 


ing to  the  form  and  effect  of  the  devise  so  made  to  her  by  her  said  late 
father  as  aforesaid.  And  whereas  the  said  C  B.  hath  lately  inter- 
married with  E.  jF.,  of,  &c.     Now  be  it  remembered  that  on  the 

day  of ,  the  said  E.  F.  and  C  his  wife,  came  before  «/•  ^S'.,  steward 

of  the  said  manor,  and,  for  the  purpose  of  barring  and  extinguishing  the 

laid  estate  tail,  of  and  in  the ,  and  hereditaments  hereinafter 

described  to  which  the  said  C,  F.  is  so  intitled  as  aforesaid,  and  all  re- 
mainders and  reversions  expectant  thereupon,  and  of  vesting  the  same 
hereditaments  in  the  said  C,  J^.,  and  her  heirs  absolutely,  according  to 
the  custom  of  the  said  manor,  the  said  C.  F.  being  first  examined  by  the 
said  steward,  separately  and  apart  from  her  said  husband,  and  freely 
and  voluntarily  consenting  thereto,  did  by  virtue,  and  in  pursuance  of 
the  provisions  contained  in  an  Act  of  Parliament  passed  in  the  3rd  and 
4th  years  of  the  reign  of  his  present  Majesty  King  William  the  Fourth, 
for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more 
ample  modes  of  assurance  (6),  surrender  into  the  hands  of  the  lord  of 
the  said  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by  the 
rod,  according  to  the  custom  of  the  said  manor.  All,  &c.,  with  the  ap- 
purtenances to  the  same  premises  belonging  or  appertaining ;  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 


(a)  See  presentment  of  and  admittance 
under  this  surrender,  ante,  pp.  (56-7.) 

ib)  The  estate  of  the  wife  being  an 
estate  ai  lauf,  a  surrender  is  the  only 


proper  mode  of  barring  the  intail,  see  §. 
77  of  the  above  act.  Fide  also  anU, 
pp.  (7).  n.  W,  (12). 
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claim  and  demand  whatsoever,  of  the  stud  E.  F.  and  C.  bis  vif 
ively,  in,  to  or  out  of  the  eame  premiBes,  and  every  part  thesre 
use  of  the  said  C.  F.,  her  heirs  and  assigns  for  ever,  accordi 
custom  of  the  said  manor. 

Taken  and  accepted  the day  of ,  (the  said  J 

C.  F.  being  first  examined  by  me  separately  I 

and  apart  from  her  B«d  husband,  and  &eely 
and  voluntarily  consenting  thereunto,)  by  me, 

J.  S;  steward  of  the  sud 


{Surrender  out  of  court  by  a  feme  amert  equitably   ir. 
Temainder  in  fee,  and  her  htiaband,  to  a  purchaser.) 

The  Manor  of ,  1      Whereas  A.  B.  late  of,  &c.  deceast 

in  the  county  of ■)  by  his  last  will  and  testament  in  writin| 

date,  &c.,  gave  and  devised  all  his  copyhold  estates  lying  wj 
holden  of  the  stud  manor,  by  the  descriplion  of,  &c.,  luito  C.  1 
esquire,  and  E.  F.,  of,  &c.,  gentleman,  and  their  heirs,  in  tru 
the  rents  and  profits  thereof,  unto  H.  B.,  the  wife  of  the  said 
she  should  happen  to  survive  him,)  for  the  term  of  her  naturi 
her  separate  use  and  benefit  in  the  manner  therein  mentioned, 
and  after  the  decease  of  the  said  H.  B.  to  stand  possessed  d 
thereby  devised  copyhold  estates,  in  trust,  for  J.  B.  spinster 
child  of  the  said  A.  B.  and  H.  his  wife,  her  heirs  and  assigns 
And  whereas  the  said  A.  B.  afterwards  departed  this  life,  Ic. 
said  H.  B.  his  wife  him  surviving,  and  without  having  revc 
anywise  altered  his  said  in  part  recited  will,  which  was  provi 
executors  therein  named  in  the  prert^tive  court  of  Canterbu 

day  of .     And  whereas,  at  a  court  holden  for  the  si 

on  the day  of ,  the  said  C.  D.  and  E.  F.  were  ad 

the  customary  or  copyhold  hereditaments  hereinafter  descrit; 
and  for  the  trusts,  intents  and  purposes  expressed  concerning 
in  the  said  will  of  the  said  A.  B.  deceased.  And  whereas  the  si 
the  widow  of  the  said  A.  B.  is  stiU  living.  And  whereas  the  s 
who  sometime  since  attuned  the  age  of  twenty-one  years,  hi 
intermarried  with,  and  is  now  the  wife  of  L.  M.  of,  Sic  Now  be 

bered  that  on  the day  of the  said  L.  M.  and  /.  hia  > 

before  J.  S.,  steward  of  the  siud  manor,  and  for  carrying  int 
(a)  Seepresentraentofthissujrrender,  ante,  p.  (57). 
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contract  or  agreement  for  sale,  lately  made  and   entered   into    by 

them  with  N.  O.  of,  &c.  and  in  consideration  of  the  sum  of  £ ,  of 

kwfiil  money  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
cuirent  in  England,  unto  the  said  L.  M,  and  J.  his  wife,  in  hand,  well, 
and  truly  paid  by  the  said  N,  O.  at  the  time  of  making  this  surrender, 
and  the  said  J.  M.  being  first  examined  by  the  said  steward,  separately 
and  apart  from  her  said  husband,  and  freely  and  voluntarily  consenting 
thereto,  did  by  virtue  and  in  pursuance  of  the  provisions  contained  in 
an  Act  of  Parliament,  passed  in  the  3rd  and  4th  years  of  the  reign  of 
his  present  Majesty  King  William  the  Fourth,  for  the  abolition  of 
fines  and  recoveries,  and  for  the  substitution  of  more  simple  modes  of 
assurance  (a),  surrender  into  the  hands  of  the  lord  of  the  said  manor, 
by  the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according 
to  the  custom  of  the  said  manor.  All,  &c.,  with  the  appurtenances  to 
the  same  premises,  belonging  or  appertaining ;  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof; 
and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and  de- 
mand whatsoever,  of  the  said  L.  M.  and  J.  his  wife  respectively,  in  to  or 
out  of  the  same  premises,  and  every  part  thereof,  to  the  use  of  the  said 
N.  0.,  his  heirs  and  assigns  for  ever,  in  remainder  from  and  after  the 
decease  of  the  said  H.  J9.,  and  according  to  the  custom  of  the  said 
manor. 
Taken  and  accepted  the  —  day  of ,  (the 


said  J.  M.  being  first  examined  by  me,  sepa^ 
rately  and  apart  from  her  said  husband,  and 
freely  and  voluntarily  consenting  thereunto,) 
by  me, 

J.  S.  steward  of  the  said  manor. 


L.M. 
J.M. 


(Deed  of  consent  by  the  immediate  tenant  for  life^  of  copyholds^  to  a 
disposition  by  the  first  tenant  in  tail^for  the  purpose  of  acquiring 
an  estate  in  remainder  in  fee  simple,) 

To  all  to  whom  these  presents  shall  come  I  A.  B.  of,  &c.  send  greet- 
ing. Whereas  under  and  by  virtue  of  the  limitations  contained  in  [state 
whether  a  surrender  by  way  of  settlement  or  a  will],  certain  customary 

or  copyhold and  hereditaments,  lying  within  and  holden  of 

the  manor  of,  &c.,  were  and  do  now  stand  limited  to  the  use  of  me  the 

(a)  See  §.  90.     Vide  also  ante,  pp.  (7),  n.  (6),  (52). 


L. 
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said  J.  B.,  and  my  assigns,  for  the  term  of  my  lite,  and  fcom  i 
my  decease  to  the  use  of  my  eldest  son  C>  S.,  [or  of  C.  D.  of,  & 
case  may  be],  and  the  heirs  of  bis  body  lawfully  issuing,  and  t 

held  for  the  said  manor  on  the day  of ,  I  the  said  2 

admitted  tenant  of  the  same  hereditaments,  for  the  term  of  m; 
cording  to  the  form  and  effect  of  the  said  surrender  [or  vi)i 
whereas  the  said  C.  B.  [or  C.  />.]  is  desirous  of  acquiring  an 
estate  of  inheritance  in  fee  simple,  in  reminder,  according  to  tl 
of  the  manor  of  ^— —  aforesaid,  expectant  and  to  take  effet 
session  at  my  decease  of  and  in  the  said  customary  or  copyhtdi 

hereditaments  and  premises,  with  their  appurtenances, 

applied  to  me  to  ^ve  my  consent  thereto,  in  compliance  with  i 
tioDS  of  an  Act  of  Parliament,  passed  in  the  3rd  and  4th  years  of 
of  his  present  Majesty  King  William  the  Fourth,  for  the  aboliti< 
and  recoveries,  and  for  the  subBtitution  of  more  simple  modes  of  i 
Now  I  the  said  A.  B.,  in  my  character  of  protector,  under  the  ] 
contained  in  the  aforesaid  Act  of  Parliament,  of  the  limitatioi 
by  the  surrender  [or  will],  hereinbefore  referred  unto,  do  here 
and  declare  my  consent  that  the  said  C.  S.  [or  C.  DJ)  shall 
by  any  such  surrender  or  surrenders,  conveyances,  acts  and  a: 
as  may  be  by  him,  or  his  counsel  or  solicitor,  deemed  necessarj 
in  that  behalf,  limit,  convey,  and  assure  All  and  singular  tht 

customary  or  copyhold hereditaments  and 

with  their  appurtenances,  subject  and  without  prejudice  to 
and  interest  therein  for  the  term  of  my  life,  to  the  use  of  hii 
C.  B.  [or  C  i).]  bis  heirs  and  assigns  for  ever,  according  to  t 

of  the  said  manor  of ,  or  to,  for  and  upon  any  each  ui 

intents  and  purposes,  as  shall  in  and  by  any  such  surrender  or  s 
conveyances  and  assurances  as  last  aforesfdd,  be  expressed,  dec 
contained  of  and  concerning  the  same  hereditaments  and  prei 

(Deed  of  disposition  by  an  equitable  tenant  in  tailofcopyi 
purchaser.)  (a). 

This  indenture  made  the day  of ,  in  the  year  ol 

■ ,  between  A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  c 

the  other  part.    Whereas  the  sud  A.  B.,  by  virtue  of  [stat 

(a)  Thu  deed  rouit  be  entered  on  the      Chancery.     See  £  53  &  5 
coiut-rolbafthemanori  but  is  not  re-      4th  W.  4th,  c.  74. 
quired  to  be  iproUed  in  the  Court  of 
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under  a  surrender,  deed,  or  will],  is  equitably  intitled  to  the  copyhold 
hereditaments  hereinafter  described,  for  an  estate  to  him  and  the  heirs 

of  bis  body,  according  to  the  custom  of  the  manor  of •. ,  in  the 

county  of (a).     And  whereas  the  said  A.  B.  hath  contracted  and 

agreed  with  the  said  C,  D,  for  the  sale  to  him  of  the  same  heredita- 
ments, with  their  appurtenances,  for  an  equitable  customary  estate  of 
inheritance  in  fee  simple  in  possession,  at  or  for  the  price  or  sum 
of  £•  Now  this  indenture  witnesseth,   that,  for  the  pur- 

pose of  barring  and  extinguishing  the  said  estate  tail  to  which  the 
said  C.  D.  is  now  equitably  intitled  as  aforesaid,  and  all  remainders 
and  reversions  expectant  thereupon,  and  in  consideration  of  the  sum 

of  £ of  lawful  money  of  the  united  kingdom  of  Great  Britain 

and  Ireland,  current  in  England,  unto  the  said  A.  B.  in  hand  well 
and  truly  paid  by  the  said  C.  2>.,  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  of  which  said  sum 

of  £ the  said  A.  B.  doth   hereby  acknowledge,    and  of  and 

fiom  the  same  and  every  part  thereof  doth  acquit,  release,  exonerate, 
and  discharge,  the  said  C.  2>.,  his  heirs,  executors,  administrators,  and 
assigns,  and  every  of  them  for  ever,  by  these  presents.  He,  the  said 
A.  B.,  by  virtue  and  in  pursuance  of  the  provisions  in  this  behalf 
mentioned  and  contained  in  an  act  of  parliament  passed  in  the  third 
and  fourth  years  of  the  reign  of  his  present  Majesty  King  William  the 
Fourth,  intituled  ^*  An  Act  for  the  abolition  of  fines  and  recoveries, 
'"  and  for  the  substitution  of  more  simple  modes  of  assurance,"^  hath 
gnmted,  and  bargained  and  sold,  and  assigned,  and  by  these  presents 
doth  grant,  and  bargain  and  sell,  and  assign,  unto  the  said  C.  Z).,  his 
heirs  and  assigns.  All,  &c.  with  the  appiurtenances  to  the  same  pre- 
mises belonging,  or  in  anywise  appertaining ;  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof; 
and  all  the  equitable  estate,  right,  title,  interest,  benefit,  power,  claim 
and  demand  whatsoever  of  the  said  A.  B.j  in,  to,  or  out  of  the  same 
hereditaments  and  premises,  and  every  part  thereof,  to  have  and 
to  hold  the  said ,  and  all  and  singular  other  the  here- 
ditaments and  premises  hereinbefore  granted,  and  bargained  and 
sold,  and  assigned,  or  intended  so  to  be,  with  their  appurtenances. 


(a)  It  would  not  be  necessary  to  re- 
cite the  surrender,  deed,  or  will,  nor  the 
events  under  which  A.  B,  derived  his 
equitable  title,  but  the  steward  would  of 
coarse  feel  it  to  be  his  duty  to  have  those 


circumstances  of  title  embodied  in  any 
future  surrender  to  be  made  by  the  te- 
nant on  the  rolls,  to  the  purchaser  of 
the  equitable  fee  simple. 


1.11.  - 
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unto  and  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns  f 
according  to  the  custom  of  the  aforesaid  manor.  And  the  saic 
for  himself,  his  heirs,  executors,  and  administrators,  doth  ct 
promise,  and  agree  with  and  to  the  said  C.  />.,  his  heirs  and 
by  these  presents,  in  manner  following ;  that  is  to  say,  that  he 
A.  B.,  now  at  the  time  of  the  sealing  and  delivery  of  these  j 
is  possessed  of  and  well  intitlcd  to  the  said  customary  or  copyho 
ditaments  and  premises  hereinbefore  granted,  and  bargained  ai 
and  assigned,  or  intended  so  to  be,  for  an  equitable  estate  to 
the  heirs  of  his  body,  in  possession,  according  to  the  custon; 

manor  of aforesaid,  without  any  manner  of  condition,  com 

or  other  restraint,  cause,  matter,  or  thing  whatsoever,  to  alter, 
defeat,  revolce,  impeach,  make  void,  or  determine  the  samt 
also  that  the  said  A.  B.  now  hath  in  himself  good  right  and  fu 
and  authority  to  grant,  and  bargain  and  sell,  assign,  convey,  an 
all  and  singular  the  said  customary  or  copyhold  hereditaments 
mises  hereby  granted,  and  bargained  and  sold,  and  assigned,  or  i 
so  to  be,  with  their  appurtenances,  unto  and  to  the  use  of  i 
C.  D-t  his  heirs  and  assigns  for  ever,  in  manner  aforesaid,  and 
ing  to  the  true  intent  and  meaning  of  these  presents.  And  r 
that  it  shall  and  may  be  lawful  to  and  for  the  said  C.  D.,  his  h 
assigns,  &om  time  to  time,  and  at  all  times  for  ever  hereaftei 
ably  and  quietly  to  have,  hold,  possess,  and  enjoy,  the  equi 
simple  and  inheritance,  of  and  in  all  and  singular  the  said  custi 
copyhold  hereditaments  and  premises  hereinbefore  described,  w 
appurtenances,  and  to  receive  the  rents,  issues,  and  profits 
and  of  every  part  thereof,  to  and  for  his  and  their  own  use  and 
and  to  call  for  a  surrender  and  assurance  of  the  legal  custor 
simple  and  inheritance  of  the  same  hereditaments  and  premises, 
any  lawful  let,  suit,  trouble,  molestation,  interruption,  or  dis 
whatsoever,  of,  from  or  by  the  said  A.  B.,  or  liis  heirs,  or  ai 
person  or  persona  whomsoever;  and  that  free  and  clear,  and  f 
clearly  and  absolutely  acquitted,  exonerated,  and  discharged,  or  ol 
by  the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
effectually  saved,  defended,  kept  harmless  and  indemnified  o 
and  against  all  and  all  manner  of  former  and  other  gifts,  grai 
gains,  sales,  leases,  mortgages,  settlements,  free-bench,  annuitii 
trusts,  wills,  intails,  forfeitures,  escheats,  and  all  and  siugul 
estates,  titles,  troubles,  charges,  and  incumbrances  w]iatsoev> 
and  except   the  customary   rents,  fines,  hcriots,  duties  and 
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payable  and  to  be  performed  to  the  lord  or  lady,  lords  or  ladies  of  the 

manor  of  aforesaid  for  the  time  being,  for  and  in  respect 

of  the  same  customary  or  copyhold  hereditaments  and  premises  or 
any  part  thereof).  And  further  that  he,  the  said  A,  B,j  and  his  heirs, 
and  all  and  every  other  persons  and  person  having  or  lawfully  or 
equitably  claiming  or  to  claim  any  estate,  right,  title,  trust,  or  interest, 
in,  to,  or  out  of  the  said  hereditaments  and  premises  hereby  granted, 
and  bargained  and  sold,  and  assigned,  or  intended  so  to  be,  or  any 
part  thereof,  (except  in  respect  of  the  estates  and  interests  herein- 
before excepted,)  shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  upon  the  reasonable  request,  and  at  the  proper  costs  and 
charges  in  the  law,  of  the  said  C.  2>.,  his  heirs  or  assigns,  make,  do, 
and  execute,  or  cause  and  procure  to  be  made,  done,  and  executed,  all 
and  every  such  ftirther  and  other  acts,  deeds,  surrenders,  and  assurances 
in  the  law  whatsoever,  for  the  further,  better,  more  perfect,  and 
absolute  conveying,    assuring  and  confirming  all  and  singular  the 

said  customary  or  copyhold hereditaments  and 

premises  hereby  granted,  and  bargained  and  sold,  and  assigned,  or  in- 
tended to  be,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
C.  />.,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 

said  manor  of ,  as  by  the  said  C.  Z>.,  his  heirs  or  assigns,  or 

his  or  their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably 
devised,  or  advised  and  required.    In  witness,  &c. 


(Bargain  and  Sale  of  copyholds  to  a  Purchaser^  hy  one  of  the  Cam- 
missioners  acting  in  execution  of  a  jiat  of  bankruptcy  under  1 
and  2  W.  4,  e.  56  [a) ;  with  an  authority  to  the  bankrupt  to 
make  the  surrender  for  the  purpose  of  the  purchaser'^s  admits 
tance  (&)  ,*  and  release  and  cori/innation  by  the  assignees  and 
the  bankrupt.)  (c). 


This  indenture  made  the  - 
and  in  the  year  of  our  Lord 


day  of 


in  the 


year,  &c.. 


(a)  This  deed  is  required  by  the  68th 
sect,  ci  6  Greo.  4,  c.  16.,  to  be  iti- 
roOed  in  one  of  His  Majesty's  courts  of 
record.  Ante,  pt.  1,  pp.  172,  370,  371- 
2.  And  as  to  copyhold  lands  vested  in 
a  bankrupt  for  an  estate  tail,  see  antCf 
P-  (20),  et  seq. 

(hi)  See  6  Geo.  4,  c.  16.  §.  68.     It 


-,  between  A.  JS.,  esquire,  (one  of 

is  better  to  give  the  authority  to  the 
bankrupt,  in  order  the  more  efiectually 
to  divest  him  of  the  legal  customary  es* 
tate,  in  case  of  any  question  as  to  the  va- 
lidity of  the  fiat,  or  the  regularity  of 
the  proceedings  under  it. 

(c)  See  presentment  of  this  deed,  ante, 
p.  (78). 
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DimiBsioDerg  named  in  a  fiat  of  bankruptcy  hereinafter  n 
'e  been  lately  issued  agunst  C.  D  of,  &c.,)  of  the  i 
of,  &C.,  and  G.  H.  of,  fiic,  (assignees  chosen  as  hereini 
of  the  estate  and  effects  of  the  said  C.  D.)  of  the  sec 
id  C.  D.  of  the  third  part,  and  /.  K.  of,  &c.,  of  the  io\ 
eas  at  a  customary  court  baron  holden  for  the  manor  of 

anty  of ,  on  the day  of ,  in  the  year  of 

the  said  C.  D.  was  admitted  on  the  surrender  of  L.  Jl 
the  customary  heir  of,  &c.,  as  the  case  may  be,]  to  al 
the  copyhold  hereditaments  hereinafter  described,  •* 
tenances,  to  hold  to  him  the  said  C.  D.  and  his  heirs,  ac 

stom  of  the  said  manor  of .    And  whereas  a  fia 

J  was  on  the day  of ,  issued  against  the  s« 

ed  to  the  said  A.  B.,  and  other  the  commissioners  of  tb 
aptcy,  established  by  an  Act  of  Parliament,  passed  in  t 
ears  of  the  reign  of  his  present  Majesty  King  William  tl 
led  "an  act  to  establish  a  court  in  bankruptcy,"  under  whi 
was  adjudged  to  have  become  bankrupt.  And  where; 
,  and  G.  H.  were  sometime  since  duly  chosen  and  appoiii 
ors  of  the  said  C.  D.  to  be  the  assignees  of  his  estate  s 
whereas  the  said  A.  B.  pursuant  to  the  powers  creati 
an  Act  of  Parliament  passed  in  the  sixth  year  of  the  r 
Hajesty  King  George  the  Fourth,  (o)  and  the  Act  of 
ibefore  referred  unto,  or  one  of  them,  caused  the  saic 
itaments  hereinafter  described,  and  the  customary  fee 
Itance  thereof,  in  possession,  to  be  put  up  to  sale  by  pul 

,  on  tlie day  of ,  and  at  such  sale  the 

Jed,  and  was  declared  to  be  the  highest  bidder  for,  anc 
,e  same  copyhold  hercilitaments,    at  or  for  the  price 

.      Now  this  indenture  witnesseth,  that  for  carryii 

d  sale  and  purchase  into  effect,  and  for  and  in  consider 

)f  £  • ,  of  lawful  money  of  the  united  Kingdon 

in  and  Ireland,  current  in  England,  unto  the  said  E.  F. 
lees  as  aforesaid,  with  the  privity  and  approbation  of  the 
Iso  of  the  said  C.  D.,  (testified  by  their  severally  being  m 
id  sealing  and  delivering  these  presents,)  in  hand,  well 

y.B.  ThepowcrorsitlegivenEothe  fiat,  the  26thsect.of  Istan 

issioners  by  the  eSth  sect,  of  ihat  vesting  tlie  bankrupt's  real  i 

exercisable  as   to  copyhold  lands  assignees,  not  being  appllci 

'oneofthecommissioncrsunderlhe  hold  property.    Ante,  pt.  1 
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paid  by  the  said  /.  K.  at  the  time  of  the  execution  hereof,  the  receipt 
whereof  the  said  E.  F.  and  G.  H.  do  hereby  acknowledge,  and  thereof 
and  from  the  same  and  every  part  thereof,  do  respectively  acquit,  release, 
exonerate,  and  discharge  the  said  /.  K.,  his  heirs,  executors,  adminis- 
trators and  assigns,  and  every  of  them  for  ever,  by  these  presents ;  and 
also,  in  consideration  of  the  sum  of  10«.  a  piece  of  lawful  money  afore- 
said, unto  the  said  A.  B.  and  the  said  C  2).,  in  hand  paid  by  the  said 
/.  jr.,  at  or  before  the  execution  hereof,  the  receipt  whereof  is  hereby 
acknowledged  :  The  said  A,  J9.,  in  further  pursuance  and  execution  of 
the  powers  vested  in  him  as  aforesaid,  and  as  far  as  he  lawfully  can 
or  may,  Hath  bargained  and  sold,  limited  and  appointed,  conveyed 
and  assured,  and  by  these  presents  Doth  bargain  and  sell,  limit  and 
appoint,  convey  and  assure :  And  the  said  E.  F.  and  G.  /f.,  and  also 
the  said  C.  2>.,  Have  and  each  and  every  of  them  Hath  bar- 
gained and  sold,  remised,  released,  and  confirmed,  and  by  these  presents 
Do  and  each  and  every  of  them  Doth  bargain  and  sell,  remise,  release, 
and  confirm  unto  the  said  /•  JT.,  his  heirs  and  assigns.  All,  &c.  together 
with  all  ways,  &c.  and  appurtenances  whatsoever  to  the  said  heredita- 
ments and  premises  belonging,  or  in  anywise  appertaining ;  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof;  to  have  and  to  hold  the  said  customary  or  copyhold  — 
—  hereditaments  and  premises  mentioned  or  intended  to  be  hereby 
bargained  and  sold,  limited  and  appointed,  or  otherwise  assured,  with 
the  appurtenances  thereof,  unto  and  to  the  use  of  the  said  /.  iT.,  his 
heirs  and  assigns  for  ever,  but  nevertheless,  according  to  the  custom  of 

the  manor  of^ aforesaid,  and  subject  to  the  rents,  customs,  suits, 

and  services  payable  and  to  be  performed  in  respect  of  the  same  pre- 
mises, to  the  lord  or  lady,  lords  or  ladies  of  the  aforesaid  manor  for  the 
time  being.  And  the  said  A.  B.^  in  further  pursuance  and  execution 
of  the  powers  given  to  him  by  the  said  fiat  and  the  said  statutes 
respectively,  or  one  of  them,  Doth  hereby  entitle  and  authorise  the 
said  C  Z>.,  on  behalf  of  him  the  said  A.  J9.,  to  surrender  all  and  sin- 
gular the  customary  or  copyhold hereditaments  and  premises 

hereinbefore   described,   with    their   appurtenances,   according  to   the 

custom  of  the  manor  of aforesaid,  so  and  in  such  manner  and 

to  the  intent  and  purpose  that  the  said  /.  iT.  may  be  admitted  thereto, 
as  such  purchaser  thereof,  as  aforesaid,  the  said  /.  K.  previously  agree- 
ing and  compounding  with  the  lord  or  lady,  lords  or  ladies  of  the  same 
manor,  for  the  fines,  dues,  and  other  services  payable  and  performable 
by  the  custom  thereof.    And  the  said  J.  B,y  for  himself,  his  heirs, 


k 
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executors,  and  administrators,  < 
and  to  the  said  /.  Jt.,  his  heirs 
not  at  any  time  heretofore  me 
tingly  suifered  or  consented  un 
soever,  whereby  or  by  means  w 
hereditaments  and  premises  hi 
appointed,  or  otherwise  assure 
thereof,  are,  is,  can,  or  may  be  i 
affected,  or  incumbered  in  title, 
the  said  C.  D.,  for  himself,  hi: 
doth  hereby  covenant,  promise, 
his  heirs  and  assigns,  that  he  tl 
will,  at  any  time  or  times  herea 
and  charges  of  the  said  /.  K.^ 
cute,  or  join  and  concur  in  roi 
such  further  and  other  acts,  d( 
further,  better,  and  more  effet 
singular  tlie  said  customary  oi 
hereinbefore  bargained  and  si 
wise  assured,  or  intended  so 
use  of  the  said  /.  K.,  his  heir 
custom  of  the  aforesaid  manor,  i 
or  his  or  their  counsel  learned  i 
required.     In  witness,  &c. 


(Surrender  by  a  batikrupt  (p 
the  bargain  and  sale  from 
ckaser.J  (a). 

The  Manor  of ,  ^     Win 

in  the  County  of .  J  bearing 

between  A.  B.  esquire,  (one  of 
bankruptcy,  thereinafter  menti 
against  C.  D.  of,  &c.),  of  the  firs 
(assignees  chosen  as  thercinafte: 
the  said  C.  D.),  of  the  second 
and  /.  K.  of,  &c.  of  the  fourth 

(a)  See  prcscDtment  of  and  adn 
taoce  under  tliis   surrender,   ante,  j 
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court  baron,  holden  for  the  said  manor  of 


on  the 


(147) 

—  day  of 

,  the  said  C,  D,  was  admitted  on  the  surrender  of  L>  M.  of,  &c. 

[or  as  the  customary  heir  of,  &c.,  as  the  case  may  be],  to  all  and  singular 
the  copyhold  hereditaments  thereinafter  described,  with  their  appur- 
tenances to  hold  to  him  the  said  C.  Z>.  and  his  heirs,  according  to  the 
custom  of  the  said  manor.     And  reciting  that  a  fiat  of  bankruptcy  was 

on  the day  of ,  issued  against  the  said  C.  D.,  directed  to  the 

said  A.  B,  and  other  the  commissioners  of  the  court  of  bankruptcy,  es- 
tablished by  an  Act  of  Parliament,  passed  in  the  1st  and  2nd  years  of 
the  reign  of  his  present  Majesty  King  William  the  Fourth,  intituled 
'*  an  act  to  establish  a  court  in  bankruptcy,"^  under  which  the  said  C  D. 
was  adjudged  to  have  become  bankrupt.  And  also  reciting  that  the  said 
£.  jP.  and  G*  H,  were  sometime  since  duly  chosen  and  appointed  by 
the  creditors  of  the  said  C  2>.,  to  be  the  assignees  of  his  estate  and 
effects.  And  after  fturther  reciting  that  the  said  A.  B.  pursuant  to  the 
powers  created  by  and  under  an  Act  of  Parliament,  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  and  the 
Act  of  Parliament  thereinbefore  referred  unto,  or  one  of  them,  caused 
the  said  copyhold  hereditaments  thereinafter  described,  and  the  custo- 
mary fee  simple  and  inheritance  thereof,  in  possession,  to  be  pat  up  to 

sale  by  public  auction,  at  ,  on  the     ■      day  of ,  and  that 

at  such  sale  the  said  /.  K.  attended,  and  was  declared  to  be  the  highest 
hidder  for,  and  purchaser  of  the  same  hereditaments,  at  or  for  the  price  or 
sum  of.£  It  was  witnessed  that  for  carrying  the  said  sale  and 

purchase  into  effect,  and  in  consideration  of  the  sum  of  £ of  lawftd 

money  of  the  united  kingdom  of  Great  Britain  and  Ireland,  current  in 
England,  unto  the  said  E.  F.  and  G.  H.y  assignees  as  aforesaid,  with 
the  privity  and  approbation  of  the  said  A,  J9.,  and  also  of  the  said  C.  D. 
(testified  as  therein  mentioned)  in  hand  paid  by  the  said  /.  K.  at  the  time 
of  the  execution  thereof;  and  for  the  nominal  consideration  therein 
expressed,  the  said  A.B,^  in  ftirther  pursuance  and  execution  of  the  powers 
Tested  in  him  as  aforesaid,  did,  as  far  as  he  lawftilly  could  or  might, 
bargain  and  sell,  limit  and  appoint,  convey  and  assure :  and  the  said 
£.  F.  and  G.  fT.,  and  also  the  said  C.  D.  did  respectively  bargain  and 
sell,  remise,  release,  and  confirm,  unto  the  said  /.  iT.,  his  heirs  and 
assigns,  All,  &c.,  together  with  all  ways,  &c.,  and  appurtenances 
whatsoever,  to  the  said  hereditaments  and  premises  belonging,  or  in  any 
wise  appertaining ;  and  the  reversion  and  reversions,  remainder  and 
i^emainders,  rents,  issues,  and  profits  thereof;  to  hold  the  said  customary 
or  copyhold hereditaments  and  premises  mentioned  or  in* 
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tended  to  be  thereby  bargained  and  sold,  limited  and  appt 
otherwise  assured,  with  the  appurtenances  tliereof,  unto  and 
of  the  8^d  /.  K.,  his  heirs  and  assigns,  for  ever,  but  neverl 

cording  to  the  custom  of  the  manor  of aforesaid,  ai 

to  the  rents,  customs,  suits,  and  services,  payable  and  to  be 
in  respect  of  the  same  premises,  to  the  lord  or  lady,  lords  oi 
the  aforesaid  manor  for  the  time  being.  And  the  said  A.  B., 
pursuance  and  execution  of  the  powers  given  to  him  by  tl 
and  the  said  statutes  respectively,  or  one  of  them,  did  then 
and  authorise  the  said  C.  D.,  on  behalf  of  him  the  said  A.  B.,  u 
all  and  singular  the  customary  or  copyhold  hereditaments  an 
thereinbefore  described,  with  their  appurtenances,  accord! 
custom  of  the  aforesaid  manor,  so  and  in  such  manner,  and 
tent  and  purpose  that  the  said  /.  K.  might  be  admitted  then 
purchaser  thereof  as  aforesaiil,  he,  the  said  /,  A".,  previousl 
and  compounding  with  the  lord  or  lady,  lords  OT  ladies,  o 
manor,  for  the  fines,  dues,  and  other  services  payable  and  \ 
by  the  custom  thereof. 

Now  be  it  remembered,  that  on  the day  of 

C.  D.  came  before  me  J.  S.  esquire,  steward  of  the  said  i 
pursuant  to  and  in  compliance  with  the  said  authority  and  i 
this  behalf  mentioned  and  contained  in  the  said  recited  ii 
bargain  and  sale,  and  for  the  purpose  of  dispossessing  him 
customary  right,  title,  or  interest,  now  vested  in  him  the  sai 
in  or  to  the  said  copyhold  hereditaments  and  premises,  and  : 
sidcrations  expressed  in  the  same  indenture  of  bargain  and  s 
of  court  surrender  into  the  hands  of  the  lord  of  the  said  ma 
hands  and  acceptance  of  the  said  steward,  by  the  rod,  accoi 
custom  of  the  same  manor,  Alt  and  singular  the  said  ci 

copyhold — —  hereditaments  and  premises  comprised 

recited  indenture  of  bargain  and  sale,  and  hereinbefore  desi 
their  appurtenances ;  and  the  reversion  and  reversions,  rer 
remainders,  rents,  issues,  and  profits  thereof;  and  all  the  e 
title,  interest,  beneHt,  power,  claim,  and  demand  whatsoeve 
C-  D.  in  to  or  out  of  the  same  hereditaments  and  premises 
part  thereof,  to  the  use  of  the  said  /.  JIT.,  his  heirs  and  assig 
according  to  the  custom  of  the  said  manor. 

Taken  and  accepted  this day  of,  8cc.,  by  me, 

J.  S.,  steward  of  the  said  manor. 
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(Surrender  of  the  copyhold  lands  of  an  hisolvent  debtor ^  by  the  as- 
signee appointed  by  the  court y  to  a  purchaser.)  (a). 


The  manor  of ^  Whereas  at  a  court  holden  for  the  said  ma- 
in the  county  of J  nor,  on  the  day  of ,  A.  JS.,  of, 

&c.,  was  admitted  upon  the  surrender  of  L.  J/.,  of,  &c.,  [or  as  the  cus- 
tomary heir  of,  &c.,  as  the  case  may  be,]  to  the  customary  or  copyhold 
hereditaments  hereinafter  described,  to  hold  to  him  the  said  A,  B.^  and 
his  heirs  for  ever,  according  to  the  custom  of  the  same  manor.     And 

whereas  by  an  indenture,  bearing  date  the day  of ,  and 

made  between  C.  2>.,  (therein  described  provisional  assignee  of  the  es- 
tate and  effects  of  insolvent  debtors  in  England,)  of  the  one  part,  and 
£.  F.,  of,  &c.,  of  the  other  part,  [the  recital  to  be  taken  from  the  form 
of  conveyance  in  the  schedule  to  the  act  of  1  W.  4,  c.  38.]  And 
whereas  the  above  recited  conveyance  and  assignment  from  the  said  pro- 
visioDal  assignee  to  the  said  E.  F,,  hath  been  entered  on  the  court-rolls 

of  the  said  manor  of ,  pursuant  to  the  provision  and  direction  in  that 

behalf  mentioned,  and  contained  in  an  Act  of  Parliament,  passed  in  the 
7th  year  of  the  reign  of  his  late  Majesty,  King  George  the  Fourth, 
intituled  ^^  an  act  to  amend  and  consolidate  the  laws  for  the  relief  of 
msolvent  debtors  in  England."^  And  whereas  the  said  E.  F.  in 
pursuance  of,  and  obedience  to  an  order  of  the  said  court,  for  relief  of 

insolvent  debtors,  caused  the  said  customary  or  copyhold and 

hereditaments,  to  be  put  up  to  sale  at,  &c.,  on  the day  of 

last,  and  at  such  sale  G.  H.  of,  &c.,  was  declared  to  be  the  highest 
bidder  for,  and  purchaser  of  the  same  hereditaments,  and  the  customary 
fee  simple  and  inheritance  thereof,  at  or  for  the  price  or  sum  of 

£ .     Now  be  it  remembered  that  on  the day  of , 

the  said  E.  F,  came  before  J.  S.^  esquire,  steward  of  the  said  manor, 
and  by  virtue  and  in  execution  of  the  trust  or  power  reposed  in  him  in 
this  behalf,  by  and  under  the  said  Act  of  Parliament  passed  in  the  7th 
year  of  the  reign  of  his  said  late  Majesty,  and  in  ftirther  pursuance  of 
and  obedience  to  the  said  order  of  the  said  court,  for  relief  of  insolvent 

debtors,   and,  for  and  in  consideration  of  the  sum  of  £  of 

lawful  money  of  the  united  Kingdom  of  Great  Britain  and  Ireland, 
corrent  in  England,  to  him  the  said  E.  F.,  as  such  assignee  as  aforesaid, 

(a)  See  presentment  of  and  admit-      (80),  (81). 
tance   under  this  surrender,    ante,  pp. 
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hand  well  and  truly  paid  by  the  aaid  G.  H.  at  the  time  of 
IB  Burrender,  the  receipt  whereof,  the  said  E.  F.  doth  hereby  ; 
Ige,  did  out  of  court  surrender  into  the  hands  of  the  lord  of 
inor,  by  the  hands  and  acceptance  of  the  said  steward,  by  I 
cording  to  the  custom  of  the  same  manor,  All,  &c.,  with  the 
lances  to  the  same  premises  belonging  or  appertaining ;  ant 
rsion  and  reversions,  remainder  and  remainders,  rents,  issues ; 
B  thereof;  and  all  the  estate,  right,  title,  trust,  interest,  benefil 
lim  and  demand  whatsoever,  of  the  said  E.  F.,  in,  to,  or  ou 
id  hereditaments  and  premises,  and  every  part  thereof,  to  tl 
,e  said  G.  H.  his  heirs  and  assigns  for  ever,  according  to  thi 
'  the  said  manor. 

E. 
aken  and  accepted  this  —   day  of,  5tc., 
by  me, 

J.  S.,  steward  of  the  said  manor. 


(Deed  of  covenant  to  surrender  copyholds  of  inheritani 
purchaser.) 

This  indenture,  made  the day  of,  &c.,  between  A.  B., 

F  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part.  Wh 
tid  A.  B.  hath  contracted  and  agreed  with  the  said  C.  D.  fo 
)  him  of  the  customary  or  copyhold  hereditaments  hereinafter 
nd  covenanted  to  be  surrendered,  with  their  appurtenanct 
state  of  inheritance  in  fee  simple  in  possession,  according  to 

)in  of  the  manor  of ,  in  the  county  of ,  free  froi 

ranees  as  hereinafter  mentioned,  at  or  for  the  price  or  sum  o 
knd  whereas  the  several  deeds,  evidences,  and  writings  specil 
chedule  hereunder  written,  relate  aa  well  to  the  said  cust 
opyhold  hereditaments  hereinafter  described,  as  to  other 
lents,  the  estate  and  inheritance  of  the  said  A.  B.,  of  mu( 
alue,  and  it  hath  therefore  been  agreed,  that  the  same  d( 
!ences,  and  writings,  shall  remain  in  the  custody  of  the  said  j. 
hat  he  shall  enter  into  the  covenant  for  production  and  safi 
hereof,  hereinafter  contained  {a).  Now  this  indenture  w 
hat  for  and  in  consideration  of  the  sum  of  £ ,  of  lawfi 

(a)  Ante,  pt.  1,  p.  58e,  et  seq. 
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kc^  unto  the  said  A.  B.j  in  hand  well  and  truly  paid  by  the  said  C.  2>., 
at  ^r  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  the  said  A,  B.  doth  hereby  acknowledge ;  and  thereof,  and 
from  the  same  and  every  part  thereof,  doth  acquit,  release,  exonerate, 
Md  discharge  the  said  C  D.,  his  heirs,  executors,  administrators,  and 
assigns,  and  every  of  them  for  ever,  by  these  presents,  (the  ad  valorem 
stamp  in  respect  of  which  said  purchase  money  is  intended  to  be  affixed 
to  the  surrender  of  the  said  hereditaments,  according  to  the  provisions 
rf  the  act  of  parliament  imposing  such  duty,)  he,  the  said  A.  JS.,  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby  cove- 
nant, promise,  and  agree  with  and  to  the  said  C.  D.,  his  heirs  and 
ttsigns,  that  the  said  A,  B.  or  his  heirs,  and  all  other  necessary 
parties,  shall  and  will,  at  the  next  or  some  subsequent  general,  or  at 
any  special  court  baron,  or  customary  court,  to  be  holden  for  the  manor 

of aforesaid,  or  out  of  court,  upon  the  request,  and  at  the  costs 

and  cbaiges  of  the  said  C,  Z>.,  his  heirs  or  assigns,  duly  surrender  into 
the  hands  of  the  lord  or  lady,  lords  or  ladies  of  the  said  manor,  for  the 
time  being,  according  to  the  custom  of  the  same  manor,  All,  &c.,  with 
their  and  every  of  their  appurtenances ;  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereof;  and  all 
the  estate,  right,  title,  interest,  property,  claim,  and  demand  whatso- 
ever, of  the  said  A,  J9.,  in,  to,  or  out  of  the  same  hereditaments  and 
premises,  and  every  part  thereof,  to  the  use  of  the  said  C.  Z).,  his 
neirs  and  assigns,  for  ever,  as  he  or  they  shall  direct  or  require,  and  ac- 
<^ing  to  the  custom  of  the  said  manor ;  and  that  in  the  mean  time, 
and  until  such  surrender  shall  be  so  made  as  aforesaid,  and  the  said 
^*  /).,  his  heirs  or  assigns,  shall  procure  admittance  by  virtue  thereof, 
he  the  said  A.  £.,  and  his  heirs,  shall  and  will  stand  seised  and  pos- 
sessed o(  all  and  singular  the  same  customary  or  copyhold  heredita- 
ments and  premises,  in  trust  only  for  the  said  C  D.,  his  heirs  and 
^gns.     And  the  said  A.  B.y  for  himself,  his  heirs,  executors,  and 
administrators,  doth  further  covenant,  promise,  grant,  and  agree  with 
ttd  to  the  said  C  Z).,  his  heirs  and  assigns,  by  these  presents,  in  man- 
ner following,  that  is  to  say,  that  (for  and  notwithstanding  any  act, 
deed,  matter,  or  thing  whatsoever,  by  him  the  said  A.  B.y  or  any  of 
his  ancestors,  at  any  time  heretofore,  made,  done,  committed,  executed, 
or  wittingly  suffered  to  the  contrary)  he,  the  said  A.  fi.,  now,  at 
the  time  of  sealing  and  delivery  of  these  presents,  is  and  standeth 
lawfully  and  rightfully  seised  of  the  said  customary  or  copyhold  lands, 
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hereditaments,  and  premiRes,  hereinbefore 
dered,  with  their  appurtenances,  for  a  good, 
solute,  and  indefeasible  estate  of  inheritance 
according  to  the  custom  of  the  manor  of  — 
manner  of  condition,  trust,  or  other  restrain 
whatsoever,  to  alter,  change,  defeat,  revoki 
tletermine  the  same  : — And  also  that  he,  thi 
withstanding  any  such  act,  deed,  matter,  o 
in  himself  good  right,  full  power,  and  lawfu 
surrender,  convey,  and  assure  all  and  sinj 
copyhold  lands,  hereditaments,  and  premit 
to  be  surrendered,  with  their  appurtenance; 
and  according  to  the  true  intent  and  meanin 
behalf  hereinbefore  contained: — And  morec 
be  lawful  to  and  for  the  said  C.  Z».,  his  heir 
time,  and  at  all  times,  for  ever  hereafter 
enter  into  and  upon,  have,  hold,  occupy,  j 
singular  the  same  customary  or  copyhold  h( 
with  their  appurtenances,  and  to  receive  ant 
profits  thereof,  to  and  for  his  and  tlieir  o^ 
any  lawful  let,  suit,  trouble,  molestation,  ( 
tion,  or  disturbance  whatsoever,  of,  from,  t 
heirs,  or  of,  from,  or  by  any  other  person  o 
fully  or  equitably  and  rightfully  claiming,  o 
or  in  trust  for  him  or  them,  or  by,  from,  or 
and  that  free  and  clear,  and  freed  and  clear 
exonerated,  and  discharged  or  otherwise,  h; 
executors  and  administrators,  well  and  effect 
harmless,  and  indemnified  of,  from,  and  ag 
former  and  other  surrenders,  gifts,  bai^ain 
jointures,  settlements,  dowers,  free-bench, 
intails,  forfeitures,  escheats,  and  all  and  s' 
troubles,  charges,  and  incumbrances  whatso< 
mitted,  executed,  occasioned,  or  suffered  by 
his  ancestors,  or  by  any  person  or  persons  w] 
tably  claiming,  by,  from,  under,  or  in  ti 
of  them,  or  by,  with,  or  under  his,  their, 
default,  privity,  consent,  or  procurement, 
rents,  fines,  duties,  and  services  payable  am 
of  the  same  hereditaments  and  premises,  to 
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sfotesaid,  for  the  time  beitig)  :— And 

S.,  and  his  heirs,  and  all  and  every  other 
g,  or  lavfiilly  or  equitably  claiming  or  to 
itle,  or  interest  in,  to,  or  out  of  the  sud 
^iuments  and  premises,  or  any  part  thereof, 
t  for  him  or  them,  or  any  of  his  ancestors, 
time,  and  at  all  times  for  ever  hereafter, 
«t,  and  at  the  proper  costs  and  chains  in 
bis  heirs  or  assigns,  malce,  do,  and  execute, 
be  made,  done,  and  executed,  all  and  every 
its,  deeds,  surrenders,  conveyances,  and  a»- 
iver,  for  the  fiirther,  better,  more  perfect, 
conveying,  assuring,  and  confirming  all  and 
'  or  copyhold  lands,  hereditaments,  and  pre- 
Led  to  be  surrendered,  with  their  appurte- 
lid  C.  D.,  his  heirs  and  assigns  for  ever,  or 
r  appoint,  and  according  to  the  custom  of 
resaid,  as  by  the  said  C.  D.,  his  heirs  or 
lunsel  learned  in  the  law,  shall  be  lawfully 
tdvised  and  required : — And  lastly,  that  he 
executors,  adminisCratoTs,  or  assigns,  shall 
and  at  all  times  hereafter,  upon  reasonable 
costs,  and  charges  of  the  said  C.  D.,  his 
revented  by  fire  or  other  inevitable  acci- 
forth,  or  cause  and  procure  to  be  produced 
lid  C.  D.,  his  heirs  and  assigns,  or  his  or 
Icitors,  or  agents,  or  in  any  court  or  courts 
ny  motion,  petition,  examination,  commis- 
vtherwise,  as  occasion  shall  require,  all  and 
ds,  evidences,  and  writings  mentioned  and 
ireundcr  written,  for  the  manifesting,  evi- 
nding,  and  proving  the  title,  estate,  right, 
ssesston  of  the  said  C.  D.,  his  heirs  and 
1  customary  or  copyhold  hereditaments  and 
nanted  to  be  surrendered;  and  also  shall 
ist,  costs,  and  charges  of  the  said  C  D., 
and  deliver,  or  cause  to  be  made  and  de- 
!ue  and  attested  or  other  copies,  or  extracts, 
ds,  evidences,  and  writings,  and  shall  and 
e  same  respective  deeds,  evidences,  and 
CC  2 
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writings,  whole,  uncancelled,  and  unobliterated,  (casualties  as  tforaiid 
only  excepted.)     In  witness,  &c. 

(The  schedule  above  referred  unto). 
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f Release  of  freeholds^  and  covenant  to  surrender  copyholds^  to  a 

purchaser.) 

This  indenture,  made,  &c.,  between  A.  B.,  of,  &c.,  of  the  one  part, 
and  C.  Z>.,  of,  &c.,  of  the  other  part :  Whereas  the  said  J,  B.  hsth 
lately  contracted  and  agreed  with  the  said  C.  />.,  for  the  sale  to  bim  of 
the  freehold  messuages,  lands,  and  hereditaments  hereinafter  described, 
and  intended  to  be  hereby  granted  and  released,  with  their  appur- 
tenances, for  an  estate  of  inheritance  in  fee  simple  in  possession ;  and 
also  of  the  customary  or  copyhold  lands  and  hereditaments  hereinafter 
also  described  and  covenanted  to  be  surrendered,  with  their  appurte- 
nances, for  a  like  estate  of  inheritance,  according  to  the  custom  of  the 

manor  of         ■     ,  in  the  county  of ,  and  respectively  free  fipom 

incumbrances  as  hereinafter  mentioned,  at  or  for  the  price  or  sum  of 
jfi :  And  whereas  for  the  purpose  of  complying  with  the  pro- 
visions of  the  act  of  parliament  imposing  an  ad  valorem  duty  on  aD 

conveyances  of  estates,  it  has  been  agreed  that  the  sum  of  £ 

shall  be  considered  as  the  consideration  money  for  the  purchase  of  tbe 
said  freehold  hereditaments,  and  the  sum  of  £ as  the  consider- 
ation money  for  the  purchase  of  the  said  customary  or  copyhold  here- 
ditaments, and  that  the  ad  valorem  stamp  in  respect  of  the  last- 
mentioned  hereditaments,  shall  be  affixed  to  the  surrender  thereof. 
Now  this  indenture  witnesseth,  that  in  pursuance  and  performance  of 
the  said  recited  contract  and  agreement,  and  for  and  in  conrideratioa 

of  the  sum  of  £ ,  of  lawftil  money,  &c.  unto  the  said  A.  B.  in 

hand  well  and  truly  paid  by  the  said  C.  2).,  in  the  proportions  and 
manner  aforesaid,  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge,  and  there- 
of and  from  the  same  and  every  part  thereof  doth  acquit,  release, 
exonerate,  and  discharge  the  said  C  2).,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  every  of  them  for  ever,  by  these  presents ;  he 
the  said  A.  B.  hath  granted,  bargained,  sold,  aliened,  released,  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  aUen, 
release,  and  confirm  unto  the  said  C,  D.  (in  his  actual  possession  now 
being,  by  virtue  of  a  bargain  and  sale  to  him  thereof  made  by  the  said 
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'  58.  by  indenture  bearing  date  the  da;  next 
of  these  presents,  for  the  term  of  one  whole 
(  day  next  before  the  day  of  the  date  of  the 

and  sale,  and  by  furce  of  the  statute  made 
i>SBeBsion,)  and  to  his  heirs  and  assigns.  All, 
es,  &c.,  and  appurtenances  whatsoever,  to 
lents  and  premises  belonging  or  in  any  wise 

usually  held,  occupied,  or  enjoyed,  or  ac- 
iken,  or  known  as  part,  parcel,  or  member 

and  rerersions,  remainder  and  remainders^ 
les,  and  profits  of  all  and  singular  the  said 
aentB  and  premises  mentioned  or  intended 
I  released ;  and  all  the  estate,  right,  title, 
trust,  property,  power,  claim,  and  demand 
i  in  equity,  of  the  said  A.  B.  in,-  (o,  or  out 
^ery  part  thereof;  and  all  deeds,  evidences, 
:lating  to  the  same  hereditaments  and  pre- 
yi  power  of  the  said  A.  B.,  or  which  he  can 

or  ia  equity,  to  have  and  to  hold  the  said 
nents,  and  all  and  singular  other  the  premises 
released,  or  intended  bo  to  be,  with  their 
id  C.  D,,  his  heirs  and  assigns,  to  the  only 
le  said  C.  D,,  his  heirs  and  assigns,  for  ever, 

end,  intent,  or  purpose  whatsoever.  And 
ih,  and  for  the  considerations  aforesaid,  the 
lis  heirs,  ezecutora,  and  administrators,  doth 
and  agree  with  and  to  tbe  said  C.  D.,  hia 
;  the  said  A.  B.,  and  all  other  necessary 

the  next  or  some  subsequent  general,  or  at 
customary  court,  to  be  holden  for  the  manor 

of  court,  upon  the  request  and  at  the  costs 
Z).,  hie  heirs  or  assigns,  duly  surrender  into 
ly,  lords  or  ladies  of  the  said  manor  for  the 
.0  the  custom  thereof.  All,  &c.,  with  all  and 

to  the  same  premises  belonging  or  apper- 
and  [eversions,  remainder  and  remainders, 
reef;  and  all  the  estate,  right,  title,  interest, 
lemand  whatsoever  of  the  said  A.  B.  in,  to, 
7  or  copyhold  hereditaments  and  premises, 

the  use  of  the  said  C.  D,,  his  heirs  and 
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asGigns  for  ever,  or  as  he  or  they  shall  direct  or  require,  and  ac 

to  the  custom  of  the  manor  of aforesaid ;  and  that  in  tl 

time  and  until  such  surrender  or  surrenders  shall  be  so  made  i 
said,  and  the  said  C.  J>.,  his  heirs  or  assigns,  shall  obtain  adi 
by  virtue  thereof,  he  the  said  A.  B.,  and  his  heirs,  shall  and  w 
and  be  seised  or  possessed  of  the  same  customary  or  copyhold  1 
ments  and  premises,  in  trust  only  for  the  said  C.  D.,  hte  h 
assigns.  And  the  said  A.  B.,  for  himself,  his  heirs,  execul 
administrators,  doth  further  covenant,  promise,  grant,  and  ag 
and  to  the  said  C.  P.,  his  heirs  and  assigns,  by  these  presents 
ner  following,  that  is  to  say,  that  he  the  said  A.  B.,  now  at  thi 
the  sealing  and  delivery  of  these  presents,  is  and  standeth  law! 
rightfully  seised  of  the  said  freehold  messuages,  lands,  heredi 
and  premises  hereby  granted  and  released,  or  intended  so  to  b 
every  part  thereof,  with  their  appurtenances,  for  a  good,  sure 
lawful,  absolute,  and  indefeasible  estate  of  inheritance  in  fee  s 
possession  ;  and  of  the  said  customary  or  copyhold  lands,  heredi 
and  premises  hereinbefore  covenanted  to  be  surrendered,  fi 
estate  of  inheritance,  according  to  the  custom  of  the  manor  of 
aforesaid,  without  any  manner  of  condition,  trust,  power  of  re 
limitation  of  use  or  uses,  or  any  other  restraint,  cause,  matter, 
whatsoever,  to  alter,  change,  defeat,  revoke,  impeach,  make 
determine  the  same  : — And  also  that  he  the  said  A.  B.  now  hat 
self,  good  right,  full  power,  and  lawful  and  absolute  authority 
bargain,  sell,  release,  surrender,  convey,  and  assure  all  and  sin 
said  freehold  and  customary  or  co|>yhold  hereditaments  and 
hereby  granted  and  released,  or  intended  so  to  be,  and  her 
covenanted  to  be  surrendered,  with  their  appurtenances,  to  tl: 
the  said  C.  D.,  his  heirs  and  assigns  fur  ever,  in  manner  i 
and  according  to  the  true  intent  and  meaning  of  these  present: 
parties  hereunto : — And  moreover  that  it  shall  and  may  be  lawi 
for  the  said  C.  D.,  his  heirs  and  assigns,  from  time  to  time,  i 
times  for  ever  hereafter,  peaceably  and  quietly  to  enter  into  ai 
have,  hold,  occupy,  possess,  and  enjoy  all  and  singular  tlie  s. 
hold  and  customary  or  copyhold  hereditaments  and  premi: 
their  appurtenances,  and  to  receive  and  take  the  renta,  iss 
profits  thereof,  and  of  every  part  thereof  respectively,  to  an 
and  their  own  use  and  benefit,  without  any  lawful  let,  suit, 
molestation,  eviction,  ejection,  interruption,  or  disturbance  wh 
of,  from,  or  by  the  said  A.  B.,  or  his  heirs,  or  any  other  persoi 
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sons  whomsoever,  lawfully  or  equitably  and  rightfully  claiming  or  to 
claim  any  estate,  right,  title,  trust,  or  interest  in,  to,  or  out  of  the  same 
premises,  or  any  part  thereof  respectively,  and  that  free  and  clear,  and 
freed,  and  clearly  and  absolutely  acquitted,  exonerated,  and  discharged, 
or  otherwise,  by  the  said  A.  J9.,  his  heirs,  executors,  and  administrators, 
well  and  effectually  saved,  defended,  kept  harmless,  and  indemnified  of, 
from,  and  against  all  and  all  manner  of  former  and  other  gifts,  grants, 
haigains,  sales,  leases,  mortgages,  jointures,  settlements,  dower,  free- 
bench,  annuities,  uses,  trusts,  wills,  intails,  statutes,  recognizances, 
judgments,  extents,  executions,  forfeitures,  escheats,  and  all  and  sin* 
gular  other  estates,  titles,  troubles,  charges,  and  incumbrances  whatso- 
ever, (save  and  except  the  customary  rents,  fines,  heriots,  duties,  and 
services  payable  and  to  be  performed  to  the  lord  or  lady,  lords  or  ladies 

of  the  manor  of aforesaid,  for  the  time  being,  for  and  in  respect 

of  the  same  customary  or  copyhold  hereditaments  and  premises,  or  any 
part  thereof)  : — And  further,  that  he  the  said  A,  B.,  and  his  heirs,  and 
all  and  every  other  persons  and  person  having,  or  lawfully  or  equitably 
claiming,  or  to  claim  any  estate,  right,  title,  trust,  or  interest  in,  to,  or 
oot  of  the  said  hereditaments  and  premises  hereby  granted  and  released, 
or  intended  so  to  be,  and  hereinbefore  covenanted  to  be  surrendered,  or 
any  part  thereof  respectively,  (except  in  respect  of  the  estates  and 
interests  hereinbefore  excepted,)  shall  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  upon  the  request  and  at  the  proper 
costs  and  charges  in  the  law  of  the  said  C,  D.,  his  heirs  or  assigns, 
make,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and 
executed,  all  and  every  such  further  and  other  acts,  deeds,  convey- 
ances, surrenders,  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfect,  and  absolute  granting,  releasing,  conveying,  sur- 
rendering, assuring,  and  confirming  all  and  singular  the  said  freehold 
and  customary  or  copyhold  messuages,  lands,  hereditaments  and  pre- 
mises hereby  granted  and  releasd,  or  intended  so  to  be,  and  hereinbefore 
covenanted  to  be  surrendered,  with  their  appurtenances,  to  the  use  of 
the  said  C  />.,  his  heirs  and  assigns  for  ever,  as  by  the  said  C,  2>.,  his 
heirs  or  assigns,  or  his  or  their  counsel  learned  in  the  law  shall  be  law- 
fully and  reasonably  devised  or  advised  and  required.  [When  the 
freehold  and  copyhold  lands  lie  intermixed,  it  may  be  proper  to  insert 
the  following  clause,  though  not  absolutely  necessary,  as  a  conveyance 
of  copyholds  by  deeds  of  lease  and  release  is  not  a  cause  of  forfeiture  (a).] 
Provided  always,  and  it  is  hereby  agreed  and  declared  by  and  between 

(a)  Ante^  pt.  1,  pp.  182,  531. 
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all  the  said  parties  hereto,  that  neither  the  description  of  estate  afore^ 
said,  nor  any  other  matter  or  thing  in  these  presents  contained,  shall  be 
deemed,  construed,  or  adjudged  to  include  all  or  any  of  the  copyhold 
hereditaments  and  premises  so  contracted  to  be  sold  to  the  said  C.  D., 
as  aforesaid,  in  the  grant  and  release  intended  to  be  hereby  made  of 
the  freehold  messuages,  lands,  hereditaments,  and  premises  so  also  con- 
tracted to  be  sold  to  the  said  C.  D.,  but  that  such  grant  and  release 
shall  be  confined  expressly  to  freehold  hereditaments  only,  to  the  intent 
that  no  forfeiture  may  be  committed  of  the  said  copyhold  hereditaments 
and  premises,  or  any  part  thereof,  by  the  execution  of  these  presents. 
In  witness,  &c.  * 


(Qualified  covenants  for  title  as  to  the  freehold  party  and  absolute 
covenants  as  to  the  copyhold  party  in  a  deed  similar  to  the  last.) 

And  the  said  A.  B.  for  himself,  his  heirs,  executors,  and  administrators, 
doth  ftirther  covenant,  promise,  grant,  and  agree  with  and  to  the  said 
C  J9.,  his  heirs  and  assigns,  by  these  presents  in  manner  following, 
(that  is  to  say,)  that  (for  and  notwithstanding  any  act,  deed,  matter,  or 

thing,  whatsoever,  by  him  the  said  A.  J?.,  or  by ,  his  late  father 

deceased,  at  any  time  heretofore  made,  done,  committed,  executed,  or 
wittingly  suffered  to  the  contrary,)  he  the  said  A*  £.,  now  at  the  time 
of  the  sealing  and  ^delivery  of  these  presents,  is  and  standeth  lawfully 
and  rightftilly  seised  of  the  said  freehold  messuages,  lands,  heredita« 
ments,  and  premises,  hereby  granted  and  released,  or  intended  so  to  be, 
and  of  every  part  thereof,  with  their  appurtenances,  for  a  good,  sure, 
perfect,  lawful,  absolute,  and  indefeasible  estate  of  inheritance  in  fee- 
simple,  in  possession,  without  any  manner  of  condition,  trust,  power  of 
revocation,  limitation  of  use  or  uses,  or  any  other  restraint,  cause,  matter, 
or  thing  whatsoever  to  alter,  change,  defeat,  revoke,  impeach,  make 
void,  lessen,  or  determine  the  same : — And  that  (for  and  notwithstand- 
ing any  act,  deed,  matter,  or  thing  whatsoever  by  him  the  said  A,  J?., 
or  any  other  person  or  persons  whomsoever,  at  any  time  heretofore  made, 
done,  committed,  executed,  or  wittingly  suffered  to  the  contrary)  he  the 
said  A.  B.  now  at  the  time  of  the  execution  of  these  presents  is  seised  of 
or  well  intitled  to  the  said  customary  or  copyhold  lands,  hereditaments 
and  premises,  hereinbefore  covenanted  to  be  surrendered,  for  a  like  estate 
of  inheritance  in  fee-simple,  in  possession,  according  to  the  custom  of 
the  manor  of aforesaid,  without  any  manner  of  condition,  trust. 
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power,  or  other  restraint,  cause,  matter,  or  thing  whatsoever,  to  alter, 
revoke  or  determine  the  same : — And  also  that  he  the  said  A,  B,  (for 
and  notwithstanding  any  such  act,  deed,  matter,  or  thing  respectively 
as  aforesaid,)  now  hath  in  himself,  at  the  time  of  the  sealing  and  delivery 
of  these  presents,  good  right,  Aill  power,  and  lawful  and  absolute  autho- 
rity to  grant,  bargain,  sell,  release,  surrender,  convey,  and  assure  all  and 
singular  the  said  freehold  and  customary  or  copyhold  hereditaments  and 
premises,  hereby  granted  and  released,  or  intended  so  to  be,  and  here- 
inbefore covenanted  to  be  surrendered,  with  their  appurtenances,  to  the 
use  of  the  said  C.  J9.,  his  heirs  and  assigns  for  ever,  in  manner  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  presents  and  the 
parties  hereunto : — ^And  moreover,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  C  !)•,  his  heirs  and  assigns,  from  time  to  time,  and  at  all 
times,  for  ever  hereafter,  peaceably  and  quietly  to  enter  into  and  upon, 
have,  hold,  occupy,  possess  and  enjoy  all  and  singular  the  same  free- 
hold and  customary  or  copyhold  hereditaments  and  premises,  with  their 
appurtenances,  and  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  of  every  part  thereof  respectively,  to  and  for  his  and  their 
own  use  and  benefit,  without  any  lawful  let,  suit,  trouble,  molestation, 
eviction,  ejection,  interruption  or  disturbance  whatsoever,  of,  from,  or 
by  the  said  A.  B.j  or  his  heirs,  or  of,  from,  or  by  any  other  person  or 
persons  whomsoever,  lawfully  or  equitably  and  rightfully  claiming  or  to 
claim  any  estate,  right,  title,  or  interest,  in,  to,  or  out  of  the  said  free^ 
hold  premises,  by,  from,  under,  or  in  trust  for  him  or  them,  or  by,  from, 

or  under  the  said ,  his  late  father  deceased,  or  any  estate, 

right,  title,  trust,  or  interest  in,  to,  or  out  of  the  said  copyhold  premises, 
by,  firom,  or  under  him,  the  said  A.  B.j  or  any  other  person  or  persons 
whomsoever :  and  that  free  and  clear,  and  freed,  and  clearly  and  abso- 
lutely acquitted,  exonerated,  and  discharged,  or  otherwise  by  the  said 
•^.  jB.,  his  heirs,  executors,  and  administrators,  well,  and  effectually 
saved,  defended,  kept  harmless,  and  indemnified,  of,  from,  and  against 
lU,  and  all  manner  of  former,  and  other  gifte,  grants,  surrenders,  bar- 
gains, sales,  leases,  mortgages,  jointures,  settlements,  dower,  free-bench, 
annuities,  uses,  trusts,  wills,  intails,  statutes,  recognizances,  judgments, 
extents,  executions,  forfeitures,  escheats,  and  all  and  singular  other 
estates,  titles,  troubles,  charges,  and  incumbrances  whatsoever,  had,  made, 
done,  committed,  executed,  or  wittingly  permitted  or  suffered,  of  the 

8aid  freehold  premises,  by  him  the  said  A.  J?.,  or  by  the  said , 

his  late  father  deceased,  or  by  any  person  or  persons  whomsoever,  claiming 
by,  from,  under,  or  in  trust,  for  them,  or  either  of  them,  or  by,  with,  or 
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under,  their,  or  either  of  thrit  acts,  means,  default,  pri 
procurement,  or  had,  made,  done,  committed,  execu 
permitted,  or  Buffered  of  the  s^d  customary  or  copyhold 
eaid  A.  B.,  or  any  other  person  or  persons  whomsoever,  vsare  at 
the  customary  rents,  fines,  heriots,  duties,  and  serrices,  payi 
to  be  performed  to  the  lord  or  lady,  lords  or  1 

afinvsaid,  for  the  time  being) : — And  futt' 

and  his  heirs,  and  all  and  every  persons  and  persi 
or  equitably  claiming,  or  to  ckum  any  estate,  rig] 
to,  or  out  of  ^e  said  freehold  hereditaments  and 
thereof,  by,  from,  under,  or  in  trust  (or  him,  or  the 
his  late  father  deceased,  or  claiming,  or  to  claii 
interest,  at  law  or  in  equity,  in,  to,  or  out  of  the  si 
hold  premises,  by,  or  tinder  the  said  A.  B.,  oi 
persons  whomsoever,  (except  in  respect  of  the  esta 
before  excepted,)  shall  and  will,  from  time  tc 
hereafter,  upon  the  request,  and  at  the  prop 
in  the  law,  of  the  said  C.  D.,  his  heirs  or  at 
execute,  or  cause  and  procure  to  be  made,  done, 
every  such  further  and  other  acts,  deeds,  convey 
assurances  in  the  law  whatsoever,  for  the  fiirthe 
and  absolute  granting,  releasing,  surrendering, 
and  confirming,  all  and  singular  the  said  treeh 
hereditaments  and  premises,  hereby  granted  am 
BO  to  be,  with  tbeir  appurtenances,  to  the  use  of  th 
and  assigns  for  ever,  and  all  and  Angular  the  si 
hold  lands,  hereditaments  and  premises,  hereiob 
surrendered,  with  their  appurtenances,  to  the  use 
heirs  and  assigns  for  ever,  according  to  the  ci 
■  aforesaid ;  as  by  the  said  C-  D.,  his  hei 

their  counsel,  learned  in  the  lav,  shall  be  lawft 
vised,  or  advised  and  required. 

(Deed  of  covenants  to  accompany  a  condit 
copykolda.) 

This  indentnre  made  the day  of 

the  reign,  &c.,  and  in  the  year  of  our  Lord  - — 
&c.  of  the  one  part,  and  C.  D.  of,  &c.  of  the  othi 
sud  A.  B.  having  occasion  for  the  loan  of  the 
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sure,  perfect,  lawful,  absolute  and  indefeasible  estate  of  inheritance,  in 

fee-simple,  in  possession,  according  to  the  custom  of  the  manor  of 

aforesaid,  without  any  manner  of  condition,  trust  or  other  restraint,  cause, 
matter,  or  thing  whatsoever,  to  alter,  change,  defeat,  revoke,  impeach, 
make  void,  lessen  or  determine  the  same  : — And  that  he  the  said  A.  B, 
at  the  time  of  making  the  before  recited  surrender,  had  in  himself  good 
right,  full  power,  and  lawful  and  absolute  authority  to  surrender,  convey 
and  assure  all  and  singular  the  same  customary  or  copyhold  hereditsr 
ments  and  premises,  with  their  appurtenances,  to  the  use  of  the  said 
C  D.  his  heirs  and  assigns  for  ever,  in  manner  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  the  same  surrender,  and  of  the 
parties  hereto : — And  moreover  that  it  shall  and  may  be  lawful  to  and 
for  the  said  C.  J5.,  his  heirs  and  assigns,  from  time  to  time,  and  at  all 
times,  from  and  after  default  shall  happen  to  be  made  in  payment  of 

the  said  principal  sum  of  £ ,  or  any  part  thereof,  or  the  interest 

thereof,  or  any  part  thereof,  contrary  to  the  true  intent  and  meaning  of 
the  proviso  or  condition  contained  in  the  said  recited  surrender,  peaceably 
and  quietly  to  enter  into  and  upon,  have,  hold,  occupy,  possess  and 

enjoy  all  and  singular  the  said  customary  and  copyhold  • • 

hereditaments  and  premises,  with  their  appurtenances,  and  to  receive 
and  take  the  rents,  issues  and  profits  thereof,  and  of  every  part  thereof, 
to  and  for  his  and  their  own  use  and  benefit,  without  any  lawful  let, 
suit,  trouble,  eviction,  ejection,  interruption  or  disturbance  of,  from,  or 
by  the  said  A.  J5.,  or  his  heirs,  or  of  from  or  by  any  other  person  or  per- 
sons whomsoever,  and  that  free  and  clear,  and  freed  and  clearly,  and 
absolutely  acquitted,  exonerated  and  discharged,  or  otherwise,  by  the 
said  A.  B.^  his  heirs,  executors  and  administrators,  well  and  effectually 
saved,  defended,  kept  harmless,  and  indemnified  of,  from  and  against 
all  and  all  manner  of  former  and  other  gifts,  grants,  bargains,  sales, 
leases,  mortgages,  settlements,  dower  or  freebench  annuities,  jointures, 
uses,  trusts,  wills,  intails,  forfeitures,  escheats,  and  all  and  singular  other 
estates,  titles,  troubles,  charges  and  incumbrances  whatsoever,  (except 
only  the  customary  fines,  rents,  suits  and  services  thenceforth  payable, 
and  to  be  performed  in  respect  of  the  aforesaid  copyhold  hereditaments 
and  premises,  to  the  lord  or  lady,  lords  or  ladies  of  the  said  manor  of 

,  for  the  time  being) : — And  further  that  he  the  said  A.  B. 

and  his  heirs,  and  all  and  every  other  persons  and  person,  having  or 
lawfully  or  equitably  and  rightfully  claiming  or  to  claim  any  estate, 
right,  title,  trust  or  interest  in,  to,  or  out  of  the  said  hereditaments  and 
premises  so  surrendered  as  aforesaid,  with  their  appurtenances,  shall  and 
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wiU  from  time  to  time,  and  at  all  times,  from  and  after  default  shall 

happen  to  be  made  in  payment  of  the  said  principal  sum  of  £ , 

or  any  part  thereof,  or  the  interest  thereof,  or  any  part  thereof,  contrary 
to  the  true  intent  and  meaning  of  the  proviso  or  condition  contained  in 
the  said  recited  surrender,  and  of  the  parties  hereto,  upon  the  request 
of  the  said  C  J9.,  his  heirs,  executors,  administrators  or  assigns,  but 
at  the  proper  costs  and  charges  in  the  law  of  the  said  A,  B.^  his  heirs, 
executors  or  administrators,  make,  do  and  execute,  or  cause  and  procure 
to  be  made,  done  and  executed,  all  or  any  such  frirther  and  other  acts, 
deeds,  surrenders  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfect  and  absolute  surrendering,  assuring  and  confirming 
all  and  singular  the  said  customary  or  copyhold heredita- 
ments and  premises  hereinbefore  described,  with  their  appurtenances, 
to  the  use  of  the  said  C  D.,  his  heirs  and  assigns  for  ever,  according  to 

the  custom  of  the  manor  of aforesaid,  freed  and  absolutely 

discharged  from  the  proviso  or  condition  for  redemption  contained 
in  the  said  recited  surrender,  and  of  and  from  all  right  and  equity  of  re- 
demption whatsoever,  as  by  the  said  C.  2>.,  his  heirs  or  assigns,  or  his 
or  their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably, 
devised,  or  advised  and  required: — ^And  moreover  that  he  the  said 
A.  J?.,  his   heirs,    executors,  administrators  or    assigns,  shall   and 
will,  so  long  as  the  said  principal  and  interest  monies  intended  to 
be  hereby  secured,  or  any  part  thereof  respectively,  shall  remain  due 
and  owing  to  the  said  C.  2).,  his  executors,  administrators  or  assigns, 
msure,  and   keep  insured   all  and  every   the  messiiages,   erections, 
and  buildings  hereinbefore  described  in  some  responsible  insiurance 
office  or  offices,   to  the  frill  value  of   so  much  thereof  as  can  be 
destroyed  by  fire,  and  deposit  the  policy  or  policies  whereby  such 
insurance  or  insurances  shall  be  efiected,  with  the  said  C  2).,  his  ex- 
ecutors, administrators,  or  assigns;  and  shall  and  will  lay  out  and 
expend    the  monies  to  be  received   under  the    policy  or  policies, 
whereby  the  same  buildings  shall  be  so  insured,  forthwith  after  receipt 
thereof,  in  re-building  the  same,  or  in  repairing  such  damage  as  may 
happen  thereto  by  fire,  and  that  in  case  the  said  A.  JS.,  his  heirs, 
executors,   administrators,   and  assigns,   shall  neglect    so   to   insure, 
and  keep  insured,  the  same  buildings,  or  any  of  them,  then  it  shall 
and  may  be  lawful  to  and  for  the  said  C  2>.,  his  heirs,  executors, 
administrators,  or  assigns,  to  insure,  and  keep  the  same  insured,  in 
manner  aforesaid,  in  his  or  their  own  name  or  names ;  and  that  he 
the  said  A.  jff.,  his  heirs,  executors,  administrators,  or  assigns,  shall 
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and  will  well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  C  D^ 
his  executors,  administrators,  or  assigns,  as  well  all  and  every  such 
sum  and  sums  of  money  as  he  the  said  C  D.,  his  heirs,  executors, 
administrators,  or  assigns,  shall  or  may  advance  or  pay  in,  or  by  reason 
of  any  such  insurance  or  insurances  as  last  aforesaid,  as  also  all  and 
every  such  sum  or  sums  of  money  as  he  or  .they  shall  or  may  pay  and 
advance,  by  way  of  fine,  fees  of  court,  or  otherwise,  upon  or  in  rela- 
tion to  any  admittance  of  him  the  said  C.  2>.,  his  heirs  or  assigns,  at 
any  time  hereafter,  to  all  or  any  part  of  the  said  copyhold  heredita- 
ments and  premises,  under  and  by  virtue  of  the  said  recited  surrender: 
And  that  all  and  singular  the  said  customary  or  copyhold  heredita- 
ments and  premises,  with  their  appurtenances,  shall  stand  charged 
with  and  be  subject  to  the  payment  not  only  of  the  principal  and 
interest  monies  aforesaid,  but  also  of  all  and  every  such  sum  and  sums 
of  money  as  the  said  C  D.,  his  heirs,  executors,  administrators,  or 
assigns,  shall  advance  pay  and  expend,  in  making  and  continuing  such 
insurance  and  insurances,  or  upon  or  by  reason  of  any  such  admittance 
of  -the  said  C.  2>.,  his  heirs  or  assigns,  to  the  said  copyhold  heredita- 
ments and  premises  as  aforesaid,  together  with  interest  for  the  same,  after 
the  rate  aforesaid,  to  be  computed  from  the  tioie  or  respective  times 
the  same  sum  or  sums  respectivdy  shall  be  so  advanced  and  paid: 
And  that  the  said  customary  or  copyhold  hereditaments  and  premises, 
or  any  pert  thereof  respectively,  shall  not  be  redeemed  or  redeemable, 
either  at  law  or  in  equity,  until  all  and  every  such  last-mentioned  sum 
or  sums  of  money  and  interest,  as  the  aforesaid  principal  and  interest 
monies,  shall  be  fully  paid  and  satisfied  unto  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  according  to  the  true  intent  and  meaning  of 
the  said  recited  surrender  and  these  presents.  Provided  neverthe- 
less, and  it  is  hereby  declared  and  agreed  between  and  by  the 
said  parties  to  these  presents,  that  in  the  mean  time,  and  until 
de&ult  shall  happen  to  be  made  in  payment  of  the  said  principal 

sum  of  £ ,  or  some  part  thereof,  or  the  interest  thereof,  or 

some  part  thereof,  contrary  to  the  true  intent  and  meaning  of  the 
proviso  or  condition  contained  in  the  said  recited  surrender,  and  of 
the  parties  hereto,  it  shall  and  may  be  lawful  to  and  for  the  said  J.B^^ 
his  heirs  and  assigns,  peaceably  and  quietly,  to  have,  hold,  occupy, 
possess  and  enjoy,  all  and  singular  the  said  customary  or  copyhold 
hereditaments  and  premises  hereinbefore  described,  with  their  appur- 
tenances, and  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  to  and  for  his  and  their  own  use  and  benefit, 
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without  any  let,  suit,  trouble,  molestation,  eviction,  ejection,  interrup- 
tion, or  disturbance  whatsoever,  of,  from,  or  by  the  said  C.  D.,  his 
heirs,  executors,  or  administrators,  or  any  person  or  persons,  lawfully 
or  equitably  claiming,  or  to  claim,  by,  from,  or  under  him,  them,  or 
iny  of  them.     In  witness,  &c. 


(Conveyance  of  freefioldsy  and  covenant  to  surrender  copyhoUs^ 

by  way  of  mortga^ge,) 


This  indenture,  made  the 


day  of 


',  in  the '-  year  of 


the  reign,  &c.,  and  in  the  year  of  our  Lord ;  between  A.  B.,  of, 

be,  of  the  one  part,  and  C  Z>.,  of,  &c.,  of  the  other  part.  Whereas 
the  said  A.  B.  is  seised  of  and  well  intitled  to  the  freehold  messuages, 
lands,  and  hereditaments  hereinafter  described,  and  intended  to  be 
hereby  granted  and  released,  with  their  appurtenances,  for  an  estate  of 
inheritance  in  fee  simple  in  possession.  And  whereas  the  said  A.  B* 
is  seised  or  well  intitled,  for  an  estate  of  inheritance  in  fee  simple  in  pos- 
session, according  to  the  custom  of  the  manor  of ,  in  the  county  of 


,  of  or  to  the  customary  or  copyhold  lands  and  hereditaments  here- 
inafter described,  and  covenanted  to  be  surrendered,  with  their  appur- 
tenances.    And  whereas  the  said  A.  B.^  having  occasion  for  the  loan  of 

the  sum  of  £ ,  hath  applied  to  and  requested  the  said  C  £).  to 

lend  and  advance  him  the  same,  which  he  the  said  C,  D.  hath  consented 
and  agreed  to  do,  on  having  the  repayhient  thereof,  with  lawftil  interest, 
secured  to  him  upon  the  said  freehold  and  customary  or  copyhold  here- 
ditaments, in  the  manner  hereinafter  mentioned ;  and  also  collaterally 
secured  by  the  covenant  of  the  said  A.  B.,  hereinafter  contained  (a). 
Now  this  indenture  witnesseth,  that  in  consideration  of  the  sum  of 

£ ,  of  lawftil  money,  &c.  advanced  and  lent  by  the  said 

C  D.  unto  the  said  A,  B.^  at  or  before  the  sealing  and  delivery  of 

these  presents,  the  receipt  of  which  said  sum  of  £ the  said  A*  B. 

doth  hereby  acknowledge,  and  of  and  from  the  same  and  every  part 
thereof,  doth  acquit,  release,  exonerate,  and  discharge  the  said  C  D., 
his  heirs,  executors,  administrators  and  assigns,  and  every  of  them  for 
ever,  by  these  presents :  He  the  said  A.  B,  hath  granted,  bargained, 
sold,  aliened,  released,  and  confirmed,  and  by  these  presents  doth 
grant,  bargfdn,  sell,  alien,  release,  and  confirm  unto  the  said  C.  D.,  (in 

(a)  As  a  covenant  attaches  upon  de-     47,  a  bond  is  unntcessaty. 
estates  under  the  1st  W.  4.,  c. 
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his  actual  possession  now  being,  by  virtue  of  a  l 
thereof  made  by  the  said  A.  B.,  in  consideration 
bearing  date  the  day  next  before  the  day  of  the  i 
for  the  terra  of  one  whole  year,  commencing  froi 
the  day  of  the  date  of  the  said  indenture  of  bai 
force  of  the  statute  made  for  transferring  uses  ii 
his  heirs  and  assigns.  All,  &c. ;  together  with  a1 
purtenances  whatsoever,  to  the  said  freehold  mei 
tsments,  and  premises  belonging,  or  in  anywise  a 
with,  or  with  any  part  or  parcel  thereof,  belt 
enjoyed,  or  accepted,  reputed,  deemed,  taken,  or 
or  member  thereof ;  and  the  reversion  and  reve 
remainders,  yearly  and  other  rents,  issues,  and 
all  the  estate,  right,  title,  interest,  use,  trust,  pi 
and  demand  whatsoever,  at  law  or  in  equity,  of 
ot  out  of  the  same  premises,  and  every  or  any  pai 
to  hold  the  said  freehold  messuages,  lands,  hcred; 
singular  other  the  premises  hereby  granted  and  ri 
to  be,  with  their  appurtenances,  unto  the  said 
assigns,  to  the  use  and  behoof  of  the  said  C.  D. 
for  ever,  subject  nevertheless  to  the  proviso  or  coi 
of  the  said  premises  hereinafter  contained,  (tin 
always,  and  these  presents  are  upon  tliis  expresi 
the  true  intent  and  meaning  of  the  parties  hercunt 
for  himself,  his  heirs,  executors,  administrators  ar 
covenant  and  agree  with  and  to  the  said  A.  B.,  1 
that  if  the  said  A.  B.,  his  heirs,  executors,  adm 
do,  and  shall  well  and  truly  pay,  or  cause  to  be 
C  D.,  his  executors,  administrators,  or  assigns,  t 

of  lawful  money  aforesaid,  on  the day  of  — 

with  interest  for  the  same,  after  the  rate  of  J?5  (< 
for  a  year,  to  be  computed  from  the  day  of  the  c 
without  making  any  deduction  or  abatement  what 
by  reason  of  any  taxes,  charges,  assessments,  pa} 
whatsoever,  already,  or  to  be  at  any  time  or  t 
charged,  assessed,  or  imposed  upon  the  said  ireeh' 
premises,  or  any  part  thereof,  or  upon  the  said  pr 
or  the  interest  thereof,  or  anywise  for  ot  in  respec 
of  parliament,  or  otherwise  howsoever ;  then  and 
C.  D.,  his  heirs  or  assigns,  shall  and  will  at  any  ti 
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payment  being  made  as  aforesaid,  upon  the  request  and  at  the  costs 
and  charges  of  the  said  A.  B.,  his  heirs  or  assigns,  reconvey,  and  reas- 
sure all  and  singular  the  said  freehold  messuages,  lands,  hereditaments 
and  premises,  hereby  granted  and  released,  or  intended  so  to  be,  with 
their  appurtenances,  unto  and  to  the  use  of  the  said  A.  B.y  his  heirs 
and  assigns  for  ever,  or  to  such  person  or  persons,  and  to,  for,  and 
upon  such  estate  and  estates,  uses,  trusts,  intents,  and  purposes,  as  he 
or  tbey  shall  direct  or  appoint,  free  from  all  incumbrances  whatsoever, 
to  be  had,  made,  done,  or  committed  in  the  mean  time  by  him  the  said 
C,D,j  his  heirs,  executors,  or  administrators,  or  by  any  person  or 
persons  whomsoever,  lawfully  or  equitably  claiming,  or  to  claim  by, 
fiom,  or  under  him,  them,  or  any  of  them.    And  this  indenture  also 
vitnesseth,  and  for  the  consideration  aforesaid,  the  said  A.  JS.,  for 
lumself,  his  heirs,  executors,  administrators  and  assigns,  doth  hereby 
covenant,  promise,  and  agree  with  and  to  the  said  C.  Z>.,  his  heirs, 
executors,  administrators  and  assigns,  that  he  the  said  A,  B,^  or  his 
heirs,  and  all  other  proper  and  necessary  parties,  shall  and  will,  at  his 
or  their  own  proper  costs  and  charges,  at  the  next  or  some  subsequent 
general  or  special  court  baron,  to  be  holden  for  the  manor  of  ■ 
aforesaid,  or  out  of  court,  upon  the  request  of  the  said  C,  2>.,  his 
heirs,  executors,  administrators  or  assigns,  well  and  effectually  surren- 
der into  the  hands  of  the  lord  or  lady,  lords  or  ladies,  for  the  time 

being,  of  the  said  manor  of ,  and  according  to  the  custom  of 

the  same  manor.  All,  &c.,  with  the  appurtenances  to  the  same  premises 
belonging  or  appertaining ;  and  the  reversion  and  reversions,  remainder 
and  remainders  thereof ;  and  all  his  and  their  right,  title,  estate,  and 
interest  in,  to,  or  out  of  the  same  customary  or  copyhold  hereditaments 
and  premises,  to  the  use  of  the  said  C,  2>.,  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  the  manor  of aforesaid,  sub- 
ject nevertheless  to  a  proviso  or  condition  to  be  contained  in  the  said 
sorrender,  for  making  void  the  same,  on  payment  by  the  said  A,  JS., 
his  heirs,  executors,  administrators  or  assigns,  unto  the  said  C  />., 

his  executors,  administrators  or  assigns,  of  the  said  sum  of  £ , 

with  interest  for  the  same,  after  the  rate,  at  the  time  and  in  man- 
ner hereinbefore  mentioned  and  appointed  for  payment  thereof,  clear 
of  all  taxes  and  deductions  whatsoever.  And  the  said  A,  B.,  for 
himself,  his  heirs,  executors  and  administrators  doth  hereby  covenant, 
promise  and  agree  with  and  to  the  said  C,  Z>.,  his  executors,  admini- 
strators and  assigns,  that  he  the  said  A.  B.,  his  heirs»  executors,  and  ad* 
miniatratoTs  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto 
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the   said   C.   D.,  his  executors,  administrators   or  assigns,  the 

sura  of  £ ,  with  interest  for  the  same,  after  the  rate,  on  the  day, 

and  in  manner  hereinbefore   mentioned,    without   any  deduction  or 
abatement  whatsoever,    according  to   the  purport,   true  mtent,  and 
meaning  of  these  presents,   and  of  the  parties  hereunto.    And  also 
that  he  the  said  A.  B.^  his  heirs,  executors,  administrators  or  assigns 
shall  and  will  repay  unto  the  said  C,  2>.,  his  executors,  administrators 
or  assigns,  on  demand,  all  and  every  such  sum  or  sums  of  money  as 
he  or  they  shall  or  may  pay  and  advance  by  way  of  fine,  fees  of  court, 
or  otherwise  upon  or  in  relation  to  any  admittance  of  him  the  said 
C.  D.,  his  heirs  or  assigns,  at  any  time  hereafter,  to  all  or  any  part  of 
the  said  copyhold  hereditaments  and  premises,  under  and  by  virtue  of 
the  surrender  to  be  made  thereof,  pursuant  to  the  covenant  in  that 
behalf  hereinbefore  contained,  with  lawful  interest  for  the  said  last- 
mentioned  sum  or  sums  of  money,  from  the  time  or  times  the  same 
shall  be  so  advanced.     And  the  said  A,  J9.,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,   doth  covenant,  promise,  and 
agree  with  and  to  the  said  C,  D.,  his  heirs  and  assigns,  by  these  pre- 
sents, in  manner  following,  (that  is  to  say,)    that  he  the  said  A.  5. 
now,  at  the  time  of  the  sealing  and  delivery  of  these  presents,  is  and 
standeth  lawfully  and  rightfully  seised  of  and  well  in  titled  to  the  said 
freehold  messuages,  lands,  hereditaments  and  premises,  hereby  granted 
and  released,  or  intended  so  to  be,  and  every  part  thereof,  with  their 
appurtenances,  for  a  good,  sure,  perfect,  lawful,  absolute,  and  inde- 
feasible estate  of  inheritance  in  fee-simple  in  possession,  and  of  and  in 
the  said  customary  or  copyhold  lands,  hereditaments  and  premises, 
hereinbefore  covenanted  to  be  surrendered,  with  their  appurtenances, 
for  a  like  estate  of  inheritance  in  fee-simple  in  possession,  according  to 

the  custom  of  the  manor  of aforesaid,  without  any  manner  of 

condition,  trust,  power  of  revocation,  limitation  of  use  or  uses,  or  any 
other  restraint,  cause,  matter,  or  thing  whatsoever,  to  alter,  change, 
defeat,  revoke,  make  void,  lessen,  or  determine  the  same: — And 
also  that  he  the  said  A.  B,  now  hath  in  himself,  at  the  time  of  the 
sealing  and  delivery  of  these  presents,  good  right,  full  power,  and 
lawful  and  absolute  authority  to  grant,  release,  surrender,  and  assure 
all  and  singular  the  said  freehold  and  customary  or  copyhold  heredita- 
ments and  premises,  hereinbefore  granted  and  released,  and  covenanted 
to  be  surrendered,  with  their  appurtenances,  unto  and  to  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns  for  ever,  in  manner  aforesaid, 
according  to  the  purport,  true  intent,  and  meaning  of  these  presents :— 
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And  moreover  that  it  shall  and  may  be  lawful  to  and  for  the  said*C.  2>., 
his  heirs  and  assigns,  from  time  to  time,  and  at  all  times  from  and 
after  default  shall  happen  to  be  made  in  payment  of  the  said  principal 

sum  of  £ ,  or  any  part  thereof,  or  the  interest  thereof,    or  any 

part  thereof,  contrary  to  the  true  intent  and  meaning  of  these  pre- 
sents, and  the  parties  hereunto  peaceably  and  quietly  to  enter  into 
and  upon,  have,  hold,  occupy,  possess,  and  enjoy  all  and  singular 
the  said  freehold  and  customary  or  copyhold  hereditaments  and  pre- 
mises hereinbefore  granted  and  released,  and  covenanted  to  be  surren- 
dered, with  their  appurtenances,  and  to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  and  of  every  part  thereof,  to  and  for  his 
and  their  own  use  and  benefit,  without  any  lawful  let,  suit,  trouble, 
molestation,  eviction,   ejection,   interruption,   or  disturbance  whatso- 
ever of,  from,  or  by  the  said  A.  B.y  his  heirs  or  assigns,  or  of,  from, 
<x  by  any  other  person  or  persons  whomsoever;    and  that  free  and 
dear,  and  freed,  and  absolutely  acquitted,  exonerated,  and  discharged, 
«  otherwise  by  the  said  A.  jS.,  his  heirs,  executors  and  administrators, 
weD  and  effectually  saved,  defended,  kept  harmless,  and  indemnified 
a^  from,  and  against  all,  and  all  manner  of  former  and  other  gifts, 
grants,  bargains,  sales,  leases,  mortgages,  settlements,  jointures,  dower, 
fieebench,  rents,  annuities,  uses,  trusts,  wills,  intails,  statutes,  judg- 
ments, recognizances,  forfeitures,  escheats,  extents,  executions,  and  of, 
from  and  against  all  and  singular  other  estates,  titles,  charges,  and 
iocombrances  whatsoever : — And  further  that  he  the  said  A.  B.^  and 
his  heirs,  and  all  and  every  other  persons  and  person  having,  or  law- 
fidly,  or  equitably  claiming,  or  to  claim  any  estate,  right,  title,  trust, 
or  interest  in,  to,  or  out  of  the  said  freehold,  and  customary  or  copy- 
hold hereditaments  and  premises,  hereby  granted  and  released,  and 
covenanted  to  be  surrendered,  shall  and  will,  from  time  to  time  and 
at  all  times,  from  and  after  default  shaU  happen  to  be  made  in  pay« 

ment  of  the  said  principal  sum  of  £ ,  or  any  part  thereof,  or  the 

interest  thereof,  or  any  part  thereof,  contrary  to  the  true  intent  and 
meaning  of  these  presents,  and  the  parties  hereunto,  upon  the  request 
of  the  said  CD.,  his  heirs,  executors,  administrators  or  assigns,  but 
at  the  proper  costs  and  charges  in  the  law  of  the  said  A,  B.j  his  heirs, 
executors,  administrators  or  assigns,  make,  do,  and  execute,  or  cause 
and  procure  to  be  made,  done,  and  executed,  all  and  every  such  frirther 
and  other  lawfrd  and  reasonable  acts,  conveyances,  surrenders,  and 
assmrances  in  the  law  whatsoever,  for  the  further,  better,  more  perfect 
and  absolute  granting,  conveying,  surrendering  and  assuring  all  and 
singular  the  same  freehold  and  customary  or  copyhold  hereditaments 
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and  pccmisea,  with  their  appurtenances,  unto  and  to  the  use 

said  C.  D.,  his  heirs  and  assigns  for  ever,  ireed  and  absolute 

chained  from  the  proviso  or  condition  for  redemption  hereinbefb 

tained,  and  intended  to  be  contained  in  the  surrender  so  to  bi 

of  the  said  customary  or  copyhold  hereditaments  and  premises  a 

said,  and  of  and  from  all  right,   power,  and  equity  of  red( 

whatsoever,  but  nevertheless  as  to  the  said  customary  or  cc 

premises  subject  and  according  to  the  custom  of  the  manor  of 

aforesaid,  as  by  the  stud  C.  D.,  his  heirs 

or  assigns,  or  his  or  their  counsel,  learned  j 

or  advised  and  required.      Provided  nev< 

lastly  agreed  and  declared  by  aud  betweei 

presents,   that  in  the  mean  time,   and  un 

be  nade  in  payment  of  the  said  principal  st 

thereof,   or  the  interest  thereof,    or  some 

the  true  intent   and  meaning  of    these 

hereunto,  it  shall  and  may   be  lawful  u 

his  heirs  and  asugus,  peaceably  and  quii 

possess  and  enjoy  all  and  angular  the  said 

copyhold  hereditaments  and  premises,  ht 

leased,  and  covenanted  to  be  surrenderee 

and  to  receive  and  take  the  rents,  issues, 

every  part  thereof  respectively,  to  and  for 

benefit,    without  any  let,   suit,   trouble,  i 

ruption,  or  disturbance  whatsoever,  of,  fr 

his  heirs,  executors  or  administtstors,  or  ai 

soever,  lawfiilly  or  equitably,  and  righttiil] 

from,  or  under  him,  them,  or  any  of  them 

f  Covenant  in  a  Marriai-^  Settlement  i 
trustees,  upon  trusts  to  correspond 
limited  of  freehold  estates.) 

And  this  indenture  also  witnesseth,  thai 
performance  of  the  said  recited  proposals 
entered  into  on  the  treaty  for  the  said  inb 
considerations  aforesaid,  the  said  A.  B.,  for  1 
and  administrators,  doth  hereby  covenant,  ] 
to  the  said  C.  D.  and  E.  /l,  their  heirs  an 
A.  B.,  or  his  heirs,  and  all  other  necessa 
and  will,  at  the  costs  and  charges  of  hii 
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execQtoTS,  or  administrators,  at  the  next  or  any  subsequent  general,  or 
«t  some  special  court  baron,  or  customary  court,  to  be  held  for  the 
respective  manors,  whereof  the  customary  or  copyhold  hereditaments 
hereinafter  described  are  holden,  or  out  of  court,  upon  the  request  of 
tbe  said  C.  D.  and  £.  F.,  their  heirs  or  assigns,  well  and  effectually 
rarrencier  into  the  hands  of  the  lord  or  lady,  lords  or  ladies  of  the  afore- 
said manors  respectively,  for  the  time  being,  and  according  to  the 
custom  of  the  same  respective  manors.  All,  &c.,  with  the  appurtenances 
to  the  same  premises  belonging  or  appertaining ;  and  all  his  and  their 
right,  title,  estate,  and  interest  therein  or  thereto,  to  the  use  of  the 
said  C.  D.  and  E^  jP.,  their  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  several  and  respective  manors;  but  nevertheless 
upon  such  trusts,  for  such  intents  and  purposes,  and  under  and  subject 
to  such  powers,  provisoes,  declarations  and  agreements,  as  will  best  and 
nearest  irorrespond  with  the  uses,  trusts,  limitations,  powers,  provisoes, 
declarations  and  agreements  hereinbefore  limited,  expressed,  declared, 
and  contuned,  of  and  concerning  the  freehold  hereditaments  and  pre- 
mises mentioned  or  intended  to  be  hereby  granted  and  released,  so  far 
as  the  different  nature  and  tenure  of  the  same  estates  respectively,  and 
the  rules  of  law  and  equity,  will  permit. 


^:.y 


(Appointment  of  Copyholds  by  a  feme  covert ^  in  exercise  of  a  power ^ 
to  uses  directed  by  a  purchaser ;  and  covenants  by  the  husband  to 
join  with  his  wife  in  u  surrender ^  by  way  of  further  assurance,  and 
far  the  title.) 
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This  indenture  made  the 
and  in  the  year  of  our  Lord  - 


day  of 


-,  in  the  —  year,  &c. 


— .  Between  A^  B.  of,  &c.,  and  M.  his  wife 
(heretofore  the  wife,  and  afterwards  the  widow  of  C  D,  of,  &c.  deceased), 
of  the  one  part,  and  E.  F.  of,  &c.,  and  H,  his  wife,  of  the  other  part 

Whereas,  at  a  general  court  baron,  held  for  the  manor  of ,  in 

tbe  county  of ^  on  the  day  of ,  All  and  singular 

the  customary  or  copyhold  hereditaments  hereinafter  described,  with 
their  appurtenances,  were  duly  surrendered  by  the  said  C.  D.  and  M.  2>., 
then  his  wife,  (now  M.  B.)  to  tbe  use  of  the  said  C.  D.  and  his  assigns 
for  his  life,  with  remainder  to  the  use  of  the  said  JIf  .,  then  the  wife  of 
the  said  C  !>.,  (now  M.  B.)  and  her  assigns  for  her  life,  with  remainder 
to  such  uses  as  the  said  C  D.  and  M.  then  his  wife,  (now  M.  B.)  by 
any  deed  or  deeds  to  be  executed  and  attested  as  therein  mentioned, 
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d  jcfintly  limit  or  appoint,  and  for  n 
A  uses  as  the  survivor  of  them  the  si 
his  wife,  (now  M.  B.)  by  any  deed  c 
eal,  to  be  attested  by  two  or  more  < 
1st  will  and  testament,  in  writing,  to 
in  menuoned,  should  limit  or  appoir 
tioQ  or  appointment,  to  the  use  of  t 
leirs  and  asBigns  for  ever,  according  t 

:     And  at  the  same  court  the  i 

nistomary  or  copyhold  hereditament 
fe.  And  whereas  the  said  C.  D.  son 
lUt  having  joined  with  the  said  M.  Z 
iDtment,  by  virtue  of  the  joint  power 
:  under  the  said  recited  surrender  as 
si  court  baron  held  for  the  said  mane 

,  the  sud  M.  D.,  (now  M.  B.) 

ry  or  copyhold  hereditaments,  to  hi 
itm  of  her  life ;  and  she  the  said  1 
and  is  now  the  wife  of  the  said  A,  B 
If.  bis  wife  have  contracted  and  agre< 
»  him  of  the  sud  hereditaments  here 
:nanceB,  for  an  estate  of  inheritano 
ding  to  the  custom  of  the  manor  of 
abrances,  (except  as  hereinafter  is  n 

tnol  £ .    And  whereas  the  s 

laid  customary  or  copyhold  heredi 
lased  by  him  as  aforesaid,  may  be 
and  in  manner  hereinafter  mention 
th,  that  in  pursuance,  and  part  pe 
act  or  agreement,  and  for  and  in 

of  lawftil  money,  Slc,  unto  the  : 

well  and  truly  pud  by  the  aaid  £•  f 
ery  of  these  presents,  the  receipt  wh' 
ife,  do  hereby  acknowledge,  and  of 
thereof,  do  acquit,  release,  exonerate, 
eirs,  executors,  administrators  and  a 
by  these  presents,  (the  ad  valorem  t 
lase  money,  is,  in  compliance  with 
tment  imposing  such  duty,  intended 
oafter  covenanted  to  be  made  by  the 
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ihe  the  said  M.  B.  by  force  and  virtue,  and  in  exercise  and  execution 
of  the  said  power  or  authority  in  this  behalf  given  or  reserved  to  her, 

by  and  under  the  said  recited  surrender  made  on  the day  of , 

and  of  all  and  every  other  powers  and  authorities,  power  and  authority, 
in  anywise  enabling  her  hereunto,  and  at  the  request  and  by  the  direc- 
tion of  the  said  E.  F.^  (testified  by  his  being  a  party  to  and  sealing  and 
delivering  these  presents,)  hath  limited  and  appointed,  and  by  this  deed 
or  instrument  in  writing,  by  her  the  said  M,  B.  signed,'  sealed,  and 
delivered  in  the  presence  of  and  attested  by  the  two  credible  persons, 
whose  names  are  intended  to  be  hereon  indorsed  as  witnesses  to  the 
signing,  sealing,  and  delivering  hereof,  by  her  the  said  M.  2>.,  doth 
limit  and  appoint.  All  and  singular  the  messuages  or  tenements,  lands, 
snd  hereditaments  hereinafter  described,  with  the  appurtenances  thereof, 
to  the  several  uses  hereinafter  expressed  concerning  the  same,  and  to  or 
for  no  other  use,  intent,  or  purpose  whatsoever.  And  this  indenture 
sko  witnesseth,  that  in  further  pursuance  and  performance  of  the  said 
recited  contract  or  agreement,  and  for  the  consideration  aforesaid,  the 
said  A.  B.  for  himself  and  for  the  said  M*  B.  his  wife,  and  his  and  her 
heirs,  executors,  and  administrators,  doth  hereby  covenant,  promise, 
and  agree  with  and  to  the  said  E.  F.,  his  heirs  and  assigns,  that  he  the 
said  A.  B.  and  the  said  M.  B.  his  wife,  or  her  heirs,  and  all  other  neces* 
sary  parties  shall  and  will,  at  the  next  or  any  subsequent  general,  or  at 
some  special  court  baron  or  customary  court,  to  be  holden  for  the  manor 

of aforesaid,  or  out  of  court,  upon  the  request,  and  at  the 

costs  and  charges  of  the  said  E.  F.,  his  heirs  or  assigns,  duly  surrender 
into  the  hands  of  the  lord  or  lady,  lords  or  ladies  of  the  same  manor  for 
the  time  being,  and  according  to  the  custom  thereof,  All,  8ec.,  with  the 
appurtenances  to  the  same  premises  belonging  or  appertaining ;  and  all 
his,  her,  and  their  estate,  right,  title,  interest,  claim,  and  demand  what- 
soever in,  to,  or  out  of  the  same  customary  or  copyhold  hereditaments 
and  premises,  and  every  part  thereof,  to  the  use  of  the  said  E.  F.  and 
ills  assigns  for  the  term  of  his  natural  life,  with  liberty  of  committing 
Waste  so  far  as  the  same  may  be  permitted  by  the  custom  of  the  aforesaid 
manor,  or  by  license  or  otherwise,  and  from  and  after  the  decease  of  the 
«aid  E.  F.,  to  the  use  of  the  said  H,  the  wife  of  the  said  E.  F.,  and 
icr  assigns  for  the  term  of  her  natural  life  (a),  with  such  liberty  of  com- 
^ttmg  waste  as  aforesaid,  but  no  ftirther  or  otherwise,  and  from  and 

(a)  When  a  husband  is  desirous  of  be  taken  to  avoid  any  limitation  of  a 
*«curing  to  his  wife  a  life  or  any  greater  contingent  nature,  as  there  are  no  means 
-"^terest  in  copyhold  property,  care  should      of  conveying  a  contingent  right  in  lands 
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after  the  decease  of  the  survivor  of  them  the  said  E.  F.  and  H.  his  wife, 
to  the  use  of  the  heirs  and  assigns  of  the  said  E.  F.  for  ever,  according 

to  the  custom  of  the  manor  of aforesaid,  and  to  or  for  no  other 

use,  intent  or  purpose  whatsoever.  And  the  said  A.  B.  for  himself, 
and  the  said  M.  B.  his  wife,  and  his  and  her  heirs,  executors,  and 
administrators  doth  further  covenant,  promise,  grant,  and  agree  with, 
and  to  the  said  E.  F.y  his  heirs  and  assigns,  by  these  presents,  in  man- 
ner following,  (that  is  to  say,)  that  the  said  power  of  appointment, 
c  eated  by  the  said  recited  surrender  bearing  date  the day  of 


,  is  now  at  the  time  of  the  sealing  and  delivery  of  these  presents 
a  valid  and  subsisting  power,  and  in  no  wise  exercised,  released,  vacated 
or  extinguished,  either  by  the  said  C.  D.  and  the  said  M.  D.  late  his 
wife,  (now  M.  B.)  during  their  joint  lives,  or  by  the  said  Jf.  2).  (now 
M.  B.)j  since  the  decease  of  the  said  C  D. : — And  also  that  the  said 
A.  B,  and  M.  his  wife,  or  one  of  them,  have  or  hath  in  themselves, 
himself  or  herself,  good  right,  full  power,  and  lawfiil  and  absolute  au- 
thority to  limit  and  appoint,  surrender,  convey  and  assure  all  and 
singular  the  said  customary  or  copyhold  messuages  or  tenements,  lands, 
hereditaments  and  premises  herereinbefore  limited  and  appointed,  and 
covenanted  to  be  surrendered,  with  their  appurtenances,  in  manner 
aforesaid,  and  according  to  the  true  intent  and  meaning  of  these  presents : 
— And  moreover,  that  all  and  singular  the  same  customary  or  copyhold 
messuages  or  tenements,  lands,  hereditaments,  and  premises,  with  their 
appurtenances,  shall  henceforth  and  at  all  times  for  ever  hereafter, 
remain,  continue,  and  be  to  and  for  the  uses,  intents  and  purposes  here- 
inbefore limited,  expressed,  and  contained  of  and  concerning  the  same, 
and  be  peaceably  and  quietly  held,  used,  occupied  and  enjoyed,  and  the 
rents,  issues,  and  profits  thereof,  be  had,  received,  and  taken  accordingly, 
without  any  lawful  let,  suit,  trouble,  molestation,  eviction,  ejection, 
interruption  or  disturbance  whatsoever  of,  from,  or  by  the  said  A,  B. 


•If  . 


of  that  tenure,  and  the  doctrine  of  ettop- 
pel  does  not  apply  to  copyholds.  Ante^ 
pt.  1,  p.  168. 

The  form .  of  limitation  here  given 
would  clearly  create  vested  interests,  so 
that  the  life  estate  of  the  wife,  in  re- 
mainder, might  be  conveyed  by  a  sur- 
render, under  the  customary  private 
examination  as  to  her  voluntary  consent. 
And  it  has  been  held  that  a  limitation  to 


the  husband  and  wife  for  their  lives  and 
the  life  of  the  survivor  of  them,  and  after 
the  decease  of  the  survivor  of  them  to 
the  heirs  of  the  survivor,  creates  vettei 
interests  in  the  husband  and  wife  not 
only  for  their  joint  lives,  but  for  the  life 
of  the  survivor.  Doe  d.  Dormer  ▼. 
Wilson,  4  Bam.  &  Aid.  303.  Auk, 
pt.  1,  pp.  164,  165. 
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tnd  M.  his  wife,  or  either  of  them,  their,  or  either  of  their  heirs,  or  of, 
firom,  or  by  any  other  person  or  persons  whomsoever ;  and  that  free  and 
dear,  and  freed  and  absolutely  acquitted,  exonerated  and  discharged, 
or  otherwise  by  the  said  A.  B.  and  M.  his  wife  respectively,  their  respec- 
tire  heirs,  executors,  and  administrators,  well  and  effectually  saved, 
defended,  kept  harmless,  and  indemnified  of,  from,  and  against  all,  and 
all  manner  of  former  and  other  gifts,  grants,  bargains,  sales,  leases, 
mortgages,  jointures,  settlements,  customary  dower  or  freebench,  an- 
nuities, uses,  trusts,  wills,  intails,  forfeitures,  escheats,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  (save  and  except  an  indenture 
of  lease  hereinbefore  granted  of  the  said  premises  to  L.  N.  of,  8ec.,  for  a 

term  whereof years  were  unexpired  at last,  at  and  under 

the  yearly  rent  of  £  — ;  and  except  also  the  customary  rents, 

suits,  and  services  payable  and  to  be  performed  in  respect  of  the  said 
bereditaments  and  premises  to  the  lord  or  lady,  lords  or  ladies  of  the 

manor  of ,  aforesaid,  for  the  time  being): — And  further,  that 

the  said  A,  B,  and  M.  B.  his  wife,  and  his  and  her  heirs,  and  all  and 
every  other  persons  and  person  having,  or  lawfully  or  equitably  claiming, 
or  to  claim  any  estate,  right,  title,  trust,  or  interest  in,  to,  or  out  of  the  said 
customary  or  copyhold  hereditaments  and  premises,  or  any  of  them,  or 
any  part  thereof,  (except  in  respect  of  the  estates  or  interests  hereinbefore 
excepted,}  shall  and  will  from  time  to  time  and  at  all  times  hereafter, 
upon  the  request  and  at  the  proper  costs  and  charges  in  the  law  of  the 
said  E.  F.J  or  the  person  or  persons  for  the  time  being  intitled  in  po»- 
session  to  the  same  hereditaments  and  premises,  by  virtue  of  the  uses 
hereinbefore  expressed  and  contained,  make,  do,  and  execute,  or  cause 
and  procure  to  be  made,  done  and  executed,  all  and  every  such  further 
and  other  lawful  and  reasonable  acts,  deeds,  surrenders,  conveyances, 
and  assurances  in  the  law,  whatsoever,  for  the  ftirther,  better,  more  per- 
fect, and  absolute  surrendering,  conveying,  assuring,  and  confirming  all 
and  singular  the  said  customary  or  copyhold  messuages  or  tenements, 
lands,  hereditaments  and  premises  hereinbefore  limited  and  appointed, 
and  covenanted  to  be  surrendered,  with  their  tippurtenances,  to  the  uses 
hereinbefore  expressed  and  contained  of  and  concerning  the  same,  as  by 
the  said  JE.  F.y  or  other  the  person  or  persons  intitled  in  possession  as 
aforesaid,  or  his,  her  or  their  cotmsel  learned  in  the  law,  shall  be  devised 
or  advised  and  required.    In  witness,  &c. 
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(Bargain  and  Sale  of  Copyholds  to  a  Purchaser j  under  a  power 

given  to  Executors.) 


day  of 


— ,  in  the year  fcc, 

;  between  A.  B.  of  &c.,  and  C.  D. 


This  indenture  made  the 

and  in  the  year  of  our  Lord  — 
of  &C.9  (executors  named  in  and  appointed  by  the  last  will  and  testa- 
ment of  E.  F.  late  of,  &c.,  deceased,)  of  the  one  part,  and  G.  H.  of 
&c.,  of  the  other  part.    Whereas  at  two  several  courts  baron  or  cua- 

tomary  courts  holden  for  the  manor  of ,in  the  county  of , 

on  the day  of  — — ,  and  the day  of ,  the  said  E. 

F*  was  admitted  on  the  surrender  of  aS'.  M.  of,  &c.«  and  R.  S.  of,  &c^ 
respectively,  to  certain  customary  or  copyhold  hereditaments  lyingwitbin 
and  holden  of  the  same  manor,  and  including  the  messuages,  lands,  and 
hereditaments  hereinafter  described,  and  intended  to  be  hereby  bar- 
gained and  sold,  limited  and  appointed  or  otherwise  assured,  with  tbeir 
appurtenances,  to  hold  to  him  the  said  E.  F.  and  his  heirs,  according 

to  the  custom  of  the  said  manor  of  • ;  and  the  said  E,  -F.,  after 

such  respective  admittances,  duly  surrendered  all  and  singular  the  same 
customary  or  copyhold  hereditaments,  to  the  uses  of  hiswiU  (a).  And 
whereas  the  said  E.  F.^  in  and  by  his  last  will  and  testament  in  writing, 

bearing  date  the day  of ,  gave  and  devised  unto  the  said 

A.  B.  and  C.  2>.,  and  their  heirs,  all  and  singular  his  freehold  manors, 
messuages,  farms,  lands,  and  hereditaments,  with  their  appurtenances, 
upon  trust,  that  they  the  said  A.  B.  and  C  D.,  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  should  and  did,  as  soon  as  con* 
veniently  might  be  after  his  decease,  sell  and  dispose  of  the  same  free- 
hold estates,  by  public  auction  or  private  contract,  for  the  most  money 
that  in  their  or  his  judgment  could  be  had  or  gotten  for  the  same : 
And  the  said  testator  did  thereby  authorise  and  empower  the  said  A.  B* 
and  C.  2>.,  and  the  survivor  of  them,  at  any  time  after  his  decease,  in 
like  manner  as  thereinbefore  mentioned,  to  make  sale  and  dispose  of  the 
customary  or  copyhold  hereditaments  therein  mentioned  to  have  been 
surrendered  by  him  to  the  uses  of  his  wiU  as  aforesaid,  (including  the 
messuages,  lands,  and  hereditaments  hereinafter  described,  and  intended 
to  be  hereby  bargained  and  sold,  limited  and  appointed  or  otherwise 
assured,)  with  their  appurtenances.  And  he  the  said  testator  did 
thereby  declare,  that  the  receipt  or  receipts  of  the  said  A.  JS.  and  C 
2>.,  or  the  survivor  of  them,  should  be  a  good  and  sufficient  discharge, 

(a)  A  surrender  to  will  in  such  a  case  is  advisable,  if  not  indispensable,  ante, 
pt.  1.  p.  309. 
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diKcbargeSj  to  the  ptirchaser  or  purcbaserB  of 
itomary  or  copyhold  hereditaments,  for  aU  or 
eir  respective  purchsse  monies,  as  should  in 
i  acknowledged  ot  expressed  to  be  received, 
ir  purchasers,  his,  her,  or  their  heirs,  exe- 
assigns,  should  not  aftenrards  be  bound  to 
le  same  purchase  monies,  or  be  accountable 
on  or  nonapplication  thereof,  or  any  part 
stator  by  his  said  will  appointed  the  said  A. 
ereof  And  whereas  the  said  E.  F.  afterwards 
;  revoking  or  in  anywise  altering  his  said  in 
relates  to  bis  real  estates  so  thereby  devbed, 
ed  to  be  sold  as  aforesaid,  and  the  same  will 
id  A.  B.  and  C.  D.  in  the  Prerogative  Court 

iut  the day  of And  whereas 

by  virtue  of  the  said  power  or  authority  in 
d  contained  in  the  above  in  part  recited  will 
I,  did  lately  contract  and  agree  with  the  said 
the  messuages,  lands,  and  hereditaments  here- 
customary  fee-simple  and  inheritance  thereof, 
icumbrances,  (except  such  fines,  rents,  cua- 
tayable,  and  to  be  performed  to  the  lord  or 

he  manor  of aforesaid,  for  the  time 

if  the  same  premises  respectively,)  at  or  for 
— ■  Now  this  indenture  witnesseth,  that  for 
d  recited  contract,  and  for  and  in  considera- 
— ,  of  lawful  money  of  the  United  Kingdom 
nd  current  in  England,  unto  the  8«d  A.  B, 
id  truly  pud  by  the  said  G.  H.,  at  or  before 
these  presents,  the  receipt  whereof  the  said 
by  acknowledge,  and  thereof  and  from  the 
)f,  do  acquit,  release,  exonerate  and  discharge 
executors,  administrators  and  assigns,  and 
these  presents :  They  the  said  A.  B.  and  C. 
ind  exerdse  of  the  said  power  or  authori^  in 
\ty  the  said  in  part  recited  will  of  the  said 
11  and  every  other  powers  and  authorities, 
prise  enabling  them  hereunto,  have  and  each 
uid  sold,  limited,  appointed,  conveyed  and 
lents  do,  and  each  of  them  doth  bargain  and 
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sell,  limit,  appoint,  convey  and  assure,  unto  the  said  G.  H,  his  heirs 
and  assigns,  All,  &c. ;  together  with  all  erections,  &c.,  and  appurte- 
nances whatsoever,  to  the  said  hereditaments  and  premises  belonging 
or  in  anywise  appertaining :  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues,  and  profits  thereof,  to  hate  and  to 
hold  all  and  singular  the  said  customary  or  copyhold  messuages,  lands, 
hereditaments  and  premises,  mentioned  or  intended  to  be  hereby  bar- 
gained and  sold,  limited  and  appointed  or  otherwise  assured,  with  the 
appurtenances  thereof,  unto  and  to  the  use  of  the  said  6.  H.^  his  heirs 
and  assigns  for  ever;  but  nevertheless,  according  to  the  custom  of  the 

said  manor  of ,  and  subject  to  the  rents,  fines,  customs,  and 

services  payable  and  to  be  performed  to  the  lord  or  lady,  lords  or  ladies 
of  the  same  manor  for  the  time  being,  for  or  in  respect  of  the  same 
premises,  or  any  part  thereof.  And  the  said  A.  B.  and  C  D.,  for 
themselves  respectively,  and  their  respective  heirs,  executors,  and 
administrators,  but  not  jointly,  or  the  one  for  the  other  of  them,  or 
the  heirs,  executors,  administrators,  acts  or  deeds  of  the  other  of  them, 
do  hereby  covenant  and  declare  with  and  to  the  said  6.  H.^  his  heirs 
and  assigns,  that  they  the  said  A,  B.  and  C.  Z>.  have  not,  nor  hath 
either  of  them,  at  any  tim^  heretofore,  made,  done,  committed,  exe- 
cuted, or  wittingly  suffered  or  consented  unto  any  act,  deed,  matter  or 
thing  whatsoever,  whereby  or  by  means  whereof  the  said  customary  or 
copyhold  messuages,  lands,  hereditaments  and  premises,  hereby  bar- 
gained and  sold,  limited  and  appointed,  or  otherwise  assured,  or  in- 
tended  so  to  be,  or  any  part  thereof  respectively,  are,  is,  can  or  may 
be  charged,  impeached,  affected,  or  incumbered,  in  title,  estate,  or 
otherwise  howsoever.     In  witness,  &c. 

(Release  of  Right  by  a  person  supposed  to  be  intitled  to  admittance 

as  customary  heir  of  a  surviving  trustee.  J 

To  all  persons  to  whom  these  presents  shall  come,  A.  J?.,  of,  &c., 
sendeth  greeting :  whereas  at  a  court  baron  or  customary  court  holden 

for  the  manor  of ,  in  the  county  of ,  on  the day 

of ,  C,  D.,  of,  &c.,  was  admitted  tenant  of  the  copyhold  here- 
ditaments hereinafter  described,  under  and  by  virtue  of  the  last  will  and 

testament  of  E.  -F.,  then  late  of,  &c.,  deceased,  bearing  date  the 

day  of ,  and  of  a  surrender  made  by  the  said  E.  F.  to  the  use 

of  his  said  will,  to  hold  to  him  the  said  C.  D,  and  his  heirs,  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
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manor.  And  whereas  it  is  apprehended  that  the  said  A,B.  is  now 
legally  intitled  to  be  admitted  to  the  said  copyhold  hereditaments 
heremafter  described,  as  the  customary  heir  of  6.  H,<,  formerly  of,  &c., 
deceased,  who  was  the  suryiving  trustee  named  in  a  certain  surrender 
made  of  the  same  hereditaments  by  J.  iT.,  of,  8ec.,  deceased,  at  a  court 

holden  for  the  aforesaid  manor,  on  the day  of .    And 

whereas  the  said  A*  £.,  upon  the  application  and  request  of  the  said 
C.  D.,  hath  consented  and  agreed  to  release  and  extinguish  all  such 
right,  title,  and  interest  in  and  to  the  said  copyhold  hereditaments  as 
may  be  now  vested  in  him  the  said  A.  J?.,  as  the  customary  heir  of  the 
said  G.  H.  deceased,  in  such  manner  as  is  hereinafter  mentioned.   Now 
know  ye,  and  these  presents  witness,  that  in  pursuance  and  performance 
of  the  said  recited  agreement  in  this  behalf,  and  in  consideration  of  the 
sum  of  lOff.  of  lawftd  money,  &c.,  paid  to  the  said  A.  B.  by  the  said 
C.  D.,  at  or  before  the  execution  hereof,  the  receipt  whereof  is  hereby 
acknowledged,  he  the  said  A.  B.  hath  remised,  released,  and  for  ever 
quitted  claim,  and  by  these  presents  doth  remise,  release,  and  for  ever 
quit  claim  unto  the  said  C.  Z>.,  his  heirs  and  assigns,  All  the  right, 
title,  interest,  trust,  power,  claim,  and  demand  whatsoever  (if  any)  of 
him  the  said  A.  J?.,  as  the  customary  heir  of  the  said  G.  H.,  deceased, 
in,  to,  or  out  of  All,  &c.,  and  in,  to,  or  out  of  all  erections,  buildings, 
▼ays,  &c.,  and  appurtenances  whatsoever,  to  the  said  copyhold  heredita- 
ments and  premises  belonging,  or  in  anywise  appertaining,  to  the  end 
and  intent  that  all  such  right,  tide,  interest,  claim,  or  demand  as  afore- 
said, of  him  the  said  A.  B.j  may  for  ever  hereafter  cease,  determine, 
and  be  merged  and  extinguished ;  and  that  the  said  C.  1>.,  his  heirs 
and  assigns,  may  henceforth  be  deemed  and  considered  as  the  legal  and 
rightful  tenant  and  tenants  of  the  said  copyhold  hereditaments  and 
premises  to  the  lord  or  lady,  lords  or  ladies  for  the  time  being  of  the 

manor  of aforesaid,  to  all  intents  and  purposes  whatsoever.    In 

witness  whereof  the  said  A.  B.  hath  hereunto  set  his  hand  and  seal, 
this  day  of ,  in  the  year  of  our  Lord  — — . 

(Release  of  right  to  copyholds  by  customary  heirs  in  gavelkind, 
and  by  the  cestuy  que  trust,  to  a  purchaser  who  had  been 
previously  admitted  under  a  surrender  by  devisees  of  real  estates 
in  trust  for  sale ;  and  covena/nts  for  the  title.) 


This  indenture,  of  three  parts,  made  the day  of 


year,  &c.,  and  in  the  year  of  our  Lord 


— ,  in  the 
,  between  C.  D.  and 
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E.  D.,  both  of,  &c.,  (the  two  only  bi 

cuBtom  of  the  manor  of ,  in  1 

late  of,  &c.,  deceoGed,)  of  the  lirat  pa: 
Sfud  F.  D.,  deceased,  and  cestuy  que 
ment,  of  the  monies  arising  from  tb< 
of  hu  real  estates,)  of  the  second  pan 
&c.,  (devisees  in  trust  of  the  real  esti 
of  the  third  part ;  and  P.  R.,  of,  &< 
the  sud  F.  D.,  hemg  seised  in  fee- 
ditaments,  and  being  seised  in  fee-sin 

the  manor  of aforesaid,  of  the 

after  described,  with  their  appurtenai 
the  same  copyhold  hereditaments  to  t1 
his  last  will  and  testament  in  writing,  t 
after  beqaeathing  several  gpecific  legac 
unto  and  to  the  use  of  tht  said  L.  M.  > 
All  his  real  estates  wh&taoeVer,  and  wl 
dispose  of  the  same  by  public  auction 
manner  as  therein  is  mentioned.  Ai 
direct  and  declare  that  the  receipt  am 
the  survivor  of  them,  his  heirs  or  sssi{ 
cient  discharge  to  the  respective  purch 
all  or  any  part  of  their  respective  purci 
rect  that  the  said  trustees  and  the  sur 
administrators,  should  stand  possessed 
Hales  respectively,  upon  trust  thereout 
said  several  legacies,  and  to  pay  the  st 
unto  the  testator''s  nephew  the  said  /.  J 
fit.  And  whereas  the  said  testator,  j 
life,  without  revoking  or  altering  his  s 

in  the court  of  '        — ,  on  or  al 

And  whereas  at  a  special  court  baron 

the  said  manor  of ,  on  the 

and  N.  O.  were  admitted  to  the  copyho 
scribed,  to  hold  to  them  and  their  heirs 

sud  manor  of ,  subject  neverthe 

said  in  part  recited  will  of  the  said  F. 
the  l^acies  bequeathed  by  the  same  w 
paid  and  discharged.    And  whereas  thi 

(a)  Ante,  pt.  ],  p.  ; 
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devisees  in  trust  as  aforesaid,  did  lately  contract  and  agree  with  the  said 
P.  R.  for  the  sale  to  him  of  the  copyhold  hereditaments  hereinaf);er  de- 
scribed, and  the  customary  fee-simple  and  inheritance  thereof,  in  pos- 
session, free  from  incumbrances,  at  or  for  the  price  or  sum  of  £ : 

And  at  a  court  baron  or  customary  court  held  this  day,  for  the  manor 

of aforesaid,  the  said  i.  Jf.  and  N.  O.,  in  consideration  of  the 

snm  of  £ ,  of  lawfril  money,  &c.  paid  to  them  by  the  said 

P.  R.  have  surrendered  into  the  hands  of  the  lord  of  the  said  manor  of 

,  according  to   the  custom  of  the  same  manor.  All,   &c.,  with 

the  appurtenances  to  the  same  premises  belonging  or  appertaining ;  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  right,  title,  trust  and  interest 
of  the  said  Z.  M.  and  N.  O.  respectively,  in,  to,  or  out  of  the  same 
premises,  and  every  part  thereof,  to  the  use  of  the  said  P.  JR.  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said  manor  of 
■ :  And  the  said  P,  R.  hath  at  the  same  court  been  duly  admit- 
ted, under  and  by  virtue  of  the  said  last  mentioned  surrender,  to 
ill  and  singular  the  said  copyhold  hereditaments  and  premises,  with 
their  appurtenances,  to  hold  to  him  the  said  P.  R.  and  his  heirs, 

Mcording  to  the  custom   of  the  manor   of aforesaid.    And 

vhereas  upon  the  treaty  for  the  sale  of  the  said  copyhold  hereditaments 
and  premises,  to  the  said  P.  R,  as  aforesaid,  it  was  stipulated  and 
agreed  that  the  said  (7.  D.  and  E.  D.  as  the  customary  heirs  of  the 
said  F.  D,  deceased,  and  also  the  siud  /.  H.  should  and  would  execute 
sach  confirmatory  assurance  of  the  same  premises  (a) ;  and  that  the 
said  /.  H.  should  and  would  enter  into  such  covenants  for  the  title 
thereof,  as  are  hereinafter  mentioned  and  contained.  Now  this  inden- 
ture witnesseth,  that  in  pursuance  and  performance  of  the  said  recited 
proposal  and  agreement  in   this  behalf,  and  in  consideration  of  the 

payment  so  made  by  the  said  P.  R.^  of  the  sum  of  j6 ,  unto 

the  said  X.  M.  and  A^.  O.  as  aforesaid  ;  and  also  in  consideration  of 
the  sum  of  10«.  a-piece,  of  lawful  money  aforesaid,  unto  the  said  C 
2).  and  E.  Z).,  and  the  said  /.  H,  in  hand  paid  by  the  said  P.  iZ.,  at 
or  before  the  execution  hereof,  the  receipt  whereof  is  hereby  acknow- 
ledged ;  they  the  said  C  Z>.  and  E.  D.,  at  the  request  of  the  said  /. 
H.^  (testified  by  his  being  a  party  to  and  sealing  and  delivering  these 
presents,)  and  also  the  said  ./.  H.  have,  and  each  and  every  of  them 
hath  remised,  released,   and  for  ever  quitted  daim,  and  by  these 

(a)  See  the  last  note 
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presents  do,  and  each  and  every  of  them  doth  remise,  release,  and 
for  ever  quit  claim  imto  the  said  P.  /?.,  his  heirs  and  assigns,  All  the 
right,  title,  estate,  interest,  claim  and  demand  whatsoever,  of  them 
the  said  C  !>.,  E.  Z>.,  and  /.  jBT.,  and  each  and  every  of  them,  in, 
and   to  the  said  copyhold  messuages,  hereditaments,  and  premises 
hereinbefore  described,  and  every  part  thereof,  to  the  end  and  intent 
to  confirm  and  strengthen  the  title  of  the  said  P.  R,  in  and  to  the  same 
premises  respectively.    And  the  said  L.  M.  and  N.  0.,  and  also  the 
said  C  D.  and  E.  D.  do  hereby  for  themselves  severally  and  respec- 
tively, and  their  several  and  respective  heirs,  executors,  and  adminis- 
trators, but  not  jointly,  or  the  one  for  the  others  or  other  of  them,  or 
the  heirs,  executors,  administrators,  acts  or  deeds  of  the  others  or  other 
of  them,  covenant  and  declare  with  and  to  the  said  P.  /{.,  his  h^ 
and  assigns,  that  they  the  said  L.  M.,  N.  O.,  C.  D.  and  £•  D.  hare 
not,  nor  have  nor  hath  any  or  either  of  them,  at  any  time  heretofore, 
made,  done^  committed,  egneuted,  or  wittingly  suffered  or  consented 
unto  any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by  means 
whereof,  the  said  copyhold  hereditaments  and  premises  hereinbefore 
described,  and  so  surrendered  to  the  use  of  the  said  P.  ii.,  his  heirs 
and  assigns,  as  aforesaid,  or  any  of  them,  or  any  part  thereof,  are,  is, 
can,  or  may  be  charged,  impeached,  or  incumbered  in  title,  estate,  or 
otherwise  howsoever.     And  the  said  /•  H,  for  himself,  his  heirs,  exe- 
cutors, and  administrators  doth  covenant,  promise,  grant,  and  agree 
with  and  to  the  said  P.  i2.,  his  heirs  and  assigns,  by  these  presents,  in 
manner  following,  that  is  to  say,  that  (for  and  notwithstanding  any 
act,  deed,  matter,  or  thing  whatsoever,  by  the  said  L,  M.  and  N.  0^ 
or  the  said  C.  X>.,  £.  2>.  and  /.  H.y  any  or  either  of  them,  or  by  the 
said  F,  D.  deceased,  at  any  time  heretofore  made,  done,  committed, 
executed,  or  wittingly  suffered  to  the  contrary)  the  said  L,  M,  and  N.  0. 
or  one  of  them,  had  good  right,  full  power,  and  lawful  and  absolute 
authority  to  surrender,  and  assure  all  and  singular  the  aforesaid  copy- 
hold messuages,  hereditaments,    and  premises,   with  their  appurte- 
nances, to  the  use  of  the  said  P.  12.,  his  heirs  and  assigns,  in  manner 
aforesaid,  and  according  to  the  true  intent  and  meaning  of  the  sur- 
render so  made  thereof  by  them  the  said  L.  M.  and  N.  O.,  as  aforesaid, 
and  of  the  parties  to  these  presents :  And  moreover,  that  it  shall  and  may 
be  lawftd  to  and  for  the  said  P.  12.,  his  heirs  and  assigns,  from  time  to 
time,  and  at  all  times  for  ever  hereafter,  peaceably  and  quietly  to  enter 
into  and  upon,  have,  hold,  occupy,  possess,  and  enjoy  all  and  singular, 
the  said  copyhold  messuages,  hereditaments,  and  premises  hereinbefore 
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described,  and  so  surrendered,  and  hereby  released,  as  aforesaid,  with 
their  appurtenances ;  and  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  to  and  for  his  and  their  oyrn  use  and  benefit,  without  any 
lawful  let,  suit,  trouble,  molestation,  eviction,  ejection,  interruption,  or 
disturbance  whatsoever  of,  from,  or  by  the  said  Z.  M.  and  N.  O.  or  the 
said  C  D.,  E.  />.,  and  /.  H.y  any  or  either  of  them,  their,  any  or 
either  of  their  heirs,  or  of,  from,  or  by  any  other  person  or  persons 
whomsoever  lawfully,  or  equitably  and  rightfully,  claiming  or  to  claim, 
by,  from,  through,  or  under  them,  any  or  either  of  them,  or  the  said 
F.  Z).  deceased ;   and  that  free  and  clear,  and  freed  and  absolutely 
acquitted,  exonerated,  and  discharged,  or  otherwise  by  the  said  /.  i7., 
his  heirs,  executors,  and  administrators,  well  and  effectually  saved, 
defended,  kept  harmless  and  indemnified,  of,  from,  and  against  all  former 
and  other  gifts,  grants,  bargains,  sales,  leases,  mortgages,  settlements, 
dower  or  freebench,  rents,  annuities,  uses,  trusts,  wills,  intails,  forfeitures, 
escheats,  and  all  and  singular  other  estates,  titles,  charges,  and  incum- 
brances whatsoever,  had,  made,  done,  committed,  executed,  or  wittingly 
permitted  or  consented  unto,  by  the  said  F.  D.  deceased,  or  the  said 
L.  M.y  N.  0.,  C.  2>.,  E.  X>.,  and  /.  jBT.,  any  or  either  of  them,  or  any 
person  or  persons,  claiming  by,  from,  through,  or  under  them,  any  or 
either  of  them,  or  by  or  with  their,  any,  or  either  of  their  privity,  con- 
sent, or  procurement,  (save  and  except  the  customary  fines,  rents,  suits, 
and  services,  payable  and  to  be  performed  in  respect  of  the  same  here- 
ditaments and  premises,  to  the  lord  or  lady,  lords  or  ladies  of  the  manor 

of ,  aforesaid,  for  the  time  being) : — And  further,  that  the  said 

C,  D,  and  E.  D.  and  the  said  /.  H,  respectively,  and  their  respective 
heirs,  and  all  and  every  other  persons  and  person,  having,  or  lawftilly, 
or  equitably  claiming  or  to  claim  any  estate,  right,  title,  or  interest,  in, 
to^  or  out  of  the  said  customary  or  copyhold  hereditaments  and  premises, 
or  any  of  them,  or  any  part  thereof,  by,  from,  through,  under,  or  in 
trust  for  him  the  said  /.  /f.,  or  the  said  F,  D.  deceased,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereafter,  upon  the  request,  and  at  the 
proper  costs  and  charges  in  the  law,  of  the  said  P.  i?.,  his  heirs  or  assigns, 
make,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and 
executed,  all  and  every   such  further  and    other  acts,  deeds,  sur- 
renders, conveyances,  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfect,  and  absolute  surrendering,   conveying, 
assuring,  and  confirming  all  and  singular  the  said  copyhold  messuages, 
hereditaments,  and  premises  hereinbefore  described,  and  so  surrendered 
and  hereby  released,  as  aforesaid,  with  their  appurtenances,  to  the  use  of 
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the  said  P.  R,  his  heirs  and  assigns  for  ever,  or  as  he  or  they  shall  direct 
or  appoint,  and  according  to  the  custom  of  the  manor  of -,  afore- 
said ;  as  by  the  said  P,  R>^  his  heirs  or  assigns,  or  his  or  their  counsel, 
learned  in  the  law,  shall  be  lawfully  and  reasonably  devised  or  advised 
and  required.     In  witness,  &e. 


(Declaration  of  trusty  of  Copyholds  for  liveSy  by  the  nominees  of  a 

Purchaser,) 

This  indenture,  made  the  day  of ,  in  the  year  of  our 

Lord ,  between  /.  K.  of,  &c.,  and  L.  M.  of,  &c.  of  the  one  part, 

and  G.  H,  of,  &c.,  of  the  other  part.     Whereas  at  a  court  baron  or 

customary  court,  holden  for  the  manor  of ,  on  the day  of 

,  the  said  G.  JET.,  and  at  his  request  C  D,  of,  &c.  and  jB.  F*  of, 

&c.,  who  then  held  the  customary  or  copyhold  hereditaments  hereinafter 
described,  for  the  term  of  their  lives,  and  the  life  of  the  longest  liver  of 
them  successively,  duly  surrendered  into  the  hands  of  A>  Z.,  esquire, 
lord  of  the  aforesaid  manor,  AH,  &c.,  with  their  appurtenances,  to  the 
intent  that  the  lord  might  regrant  the  same  premises  to  the  said  G.  H., 
and  the  said  /.  JT.  and  L.  M,  for  the  lives  of  them  the  said  G.  /?.,  /•  ^• 
and  i.  M.  and  the  life  of  the  longest  liver  of  them  successimly,  accord- 
ing to  the  custom  of  the  said  manor ;  and  accordingly  at  the  same 
court  the  said  A.  Z.  granted  seisin  of  the  same  premises,  unto  the  said 
G.  /T.,  /.  Jr.,  and  L.  ilf.,  by  the  rod,  according  to  the  custom  of  tbe 
said  mannon  to  hold  the  same,  with  the  appurtenances,  to  the  said  & 
JET.,  /.  Jr.,  and  L,  M,y  for  the  term  of  their  lives,  and  the  life  of  tie 
longest  liver  of  them  successively^  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor ;  and  the  said  G. 
H.  was  at  the  same  court  admitted  tenant  accordingly,  and  paid  to  tbe 
lord  for  a  fine,  on  such  regrant  and  admittance,  the  sum  of  £- — • 
And  whereas  the  said  G.  H.  was  the  sole  purchaser  of  the  aforesaid 
customary  or  copyhold  hereditaments  and  premises,  and  the  names  of 
the  said  /.  K.  and  L.  M.  were  used  in  the  aforesaid  surrender  and  r^ 
grant,  in  trust  only  for  the  said  G.  J7.,  his  executors,  administrators, 
and  assigns,  as  they  the  said  /.  K,  and  L.  M.  respectively  do  hereby 
admit  and  acknowledge.     Now  this  indenture  witnesseth,  and  in  con- 
sideration of  the  premises,  the  said  /.  K.  and  L,  i/.,  for  themselves 
respectively,  their  respective  heirs,  executors,  and  administrators,  bat 
not  jointly,  or  the  one  for  the  other  of  them,  or  the  heirs,  executors, 
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or  administnttors  of  the  other  of  them,  do  hereby  covenant,  promise, 
and  declare,  with  and  to  the  said  G.  H.y  hi's  executors,  administrators, 
and  assigns,  that  they  the  said  /.  K.  and  L.  M.  respectively,  and  all 
and  eveiy  persons  and  person,  claiming  or  to  claim,  by,  from,  through, 
or  under  them,  or  either  of  them,  shall  and  will  at  any  time  or  times 
Hereafter,  upon  the  request  and  at  the  costs  and  charges  of  the  said  G. 
H.y  his  executors,  administrators,  or  assigns,  apply  for  and  receive  and 
take  admittance,  according  to  the  custom  of  the  aforesaid  manor,  to 
«0  and  singular,  the  said  customary  or  copyhold  hereditaments  and 
pi'emises,  hereinbefore  described,  with  their  appurtenances,  for  the 
eHale,  term,  and  intneftt  therein,  to  which  they  respectively  may  be 
intided,  by  virtue  of  the  said  recited  surrender  and  regrant ;  and  at 
the  like  request,  costs  and  charges,  duly  surrender  the  same  pre- 
mises, to  the  use  of  such  person  or  persons,  and  in  such  manner,  as 
the  said  G.  H.^  his  executors,  administrators,  or  assigns,  shall  direct 
.  or  require ;  and  in  the  mean  time,  and  until  such  last  mentioned  surrender 
or  surrenders  respectively  shall  be  made,  and  admittance  or  regrant  be 
had  and  obtained  by  virtue  thereof,  shall  and  will  stand  possessed  of  the 
same  customary  or  copyhold  hereditaments  and  premises,  with  their 
appurtenances,  for  all  such  term,  estate  and  interest  therein,  as  he  or 
they  respectively  may  be  intitled  to  as  aforesaid,  in  trust  only  for  the 
ttid  G.  H.,  his  executors,  administrators,  and  assigns  ;  and  shall  and 
^  pay,  apply,  and  dispose  of  the  rents,  issues,  and  profits  thereof 
acQordingly.     And  the  said  G.  H.  for  himself,  his  heirs,  executors, 
and  administrators,  do  hereby  covenant,  promise,  and  agree,  with  and ' 
to  the  said  /.  JT.  and  L.  M.  respectively,  their  respective  heirs,  execu- 
tors, and  administrators,  that  he  the  said  G.  ^.,  his  heirs,  executors, 
and  administrators,  shall  and  will,  at  all  times  hereafter,  well  and 
effectually  save,  defend,  keep  harmless  and  indemnified,  the  said  /.  K, 
and  L.  M.  respectively,  their  respective  executors  and  administrators, 
and  their  and  every  of  their  lands  and  tenements,  goods  and  chattels, 
of,  from,  and  against  the  payment  of  any  fines,  quit  rents,  sum  or 
sums  of  money,  and  the  rendering  of  any  heriot  or  heriots,  which 
shall  at  any  time  or  times  hereafter  accrue  to  the  lord  or  lady,  lords 

or  ladies,  for  the  time  being,  of  the  manor  of ,  aforesaid ;  and 

of,  from,  and  against  all  actions,  suits,  losses,  costs,  charges,  damages, 
and  expenses  whatsoever,  which  can,  shall,  or  may,  or  could  or  might 
be  commenced  or  prosecuted  against,  or  be  incurred  or  sustained  by 
the  said  /.  K,  and  L*  M,  respectively,  their  respective  executors  or 
administrators,  by  reason  or  means  of  their  names  being  so  used  as 
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cestui  que  vies,  in  the  said  in  part  recited  si 
aforesaid,  or  anyvise  in  relation  thereunto.  ] 
is  hereby  agreed  and  declared,  by  and  betw 
hereto,  that  the  said  /.  K.  and  L.  M.  respe 
executors  and  administrators,  shall  not  be  res 
other  or  others  of  them,  or  the  receipts,  pa 
vilful  defaults  of  the  other  or  others  of  them  ; 
lively  shall  not  be  charged  or  chargeable  with 
monies,  other  than  such  as  they  respectiyely  sh 
vith  or  for  any  loss  or  dami^  which  may  h 
any  part  of  the  monies  to  be  received  by  thei 
such  trustees  respectively,  as  aforesaid,  in  any 
or  elsewhere,  for  safe  custody,  or  otherwise  ii 
aforesaid,  so  that  the  same  happen  without  his 
neglect  or  default.     In  witness,  &c. 


(Grant  of  an  annuity  by  a  copyholder  aeieed 
carved  out  of  the  inheritat 

This  indenture,  made  the day  of,  &c.,  1 

the  first  part,  C>  D.  of,  &c.,  of  the  second  part, : 
third  part.  Whereas  the  said  A.  B.  is  seised 
taments  hereinafter  described,  for  an  estate  for 
cording  to  the  custom  of  the  manor  of———, ; 
And  whereas  the  said  A.  B.  hath  contracted  b 
C.  D.  forthesaletohimofanannuity,orclear3 
of  lawful  money,  &c.  to  be  paid  to  the  said  C.  D 
trators,  and  assigns,  for  and  during  the  natum 
and  up  to  the  day  of  his  decease,  at  or  for  the  pri 
the  stud  annuity  to  be  secured  upon  and  out  c 
copyhold  lands  and  hereditaments  in  such  n 
mentioned,  and  to  be  further  secured  by  the  co' 
hcreinat^r  contained,  and  by  the  warrant  of  atl 
hereinafter  recited,  and  a  judgment  to  be  therei 
inafter  mentioned.  And  whereas,  upon  the  tr 
saidannuity,  it  was  stipulated  that  the  same  shoul 
the  terms  hereinafter  expressed,  and  that  the  cc 
ing  the  examination  of  the  title  to  the  said  esta 
perfecting  the  securities  for  the  same  annuity 
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morisls  thereof,  should  be  borne  aod  paid  by 
■ess  tbe  said  A.  B.,  in  pursuaD(>e  of  the  sud 
hath  executed  a  certain  deed  poll  or  warrant 
date  with  these  presents,  authorising  G.  H. 
I  Mtyesty's  Court  of  King's  Bench  at  West* 
lily,  or  any  other  attorney  of  the  same  court, 

Jast, term  next  ensuing,  or  any  subse- 

faim  the  said  A.  B.  in  the  said  court,  in  an 

jfiE ,  for  money  borrowed,  at  the  suit 

'eupon  to  confess  judgment  by  nihil  dicit  or 
:ether  with  coats  of  suit.  Now  this  indenture 
ice  and  further  performance  of  the  said  recit«(I 
nd  for  and  in  consideration  of  the  sum  of 
y  aforesaid,  unto  the  said  J.  B.  in  hand  well 
C  D.,  in  notes  of  the  governor  and  company 
payable  to  bearer  on  demand,  the  receipt  of 
— ,  the  said  A.  B.  doth  hereby  acknowledge, 
!  same  and  every  part  thereof,  doth  acquit, 
lud  C.  D.,  his  heirs,  executors,  administrators, 
«e  presents : — He  the  said  A.  B.  for  himself, 
jministrators,  doth  hereby  covenant,  promise, 
said  C.  D.,  his  executors,  administrators,  and 

A.  B.  shall  and  will  well  and  truly  pay,  or 

said  C.  D.,  his  executors,  administrators,  or 
le  natural  life  of  the  said  A.  B.,  an  annuity 
— ,  of  lawful  money  aforesaid,  by  four  equal 
le  several  days  following,  that  is  to  say,  the 

—  day  of ,  the  day  of ,  and 

le  said  annuity  to  be  paid  at  the  entrance  of 
)f  the  Inner  Temple,  London,  between  the 

forenoon,  free  and  clear  of  and  Iron)  all  taxes 
er,  parliamentary  or  otherwise,  and  the  first 

'  to  be  made  on  the day  of ,  now 

that  the  heirs,  executors,  or  administrators  of 
fill,  within  one  calendar  month  next  after  his 
ty  or  cause  to  be  paid  to  the  said  C.  D.,  fats 

or  assigns,  a  proportional  part  of  the  said 
ly  day  of  payment  next  preceding  the  decease 
I  the  day  of  the  date  of  these  presents,  if  he 
he  first  quarterly  payment  shall  become  due,  up  ■ 
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to,  and  until  the  day  of  his  death.  And  this  indenture  also  witnesseth, 
that  in  fiirther  pursuance  and  performance  of  the  said  recited  contract 
or  agreement,  and  for  the  consideration  hereinbefore  mendoned,  and 
also  in  consideration  of  the  sum  of  IO9.  of  lanrfiil  money  aforesaid,  unto 
the  said  A.  B.  in  hand  paid  by  the  said  E.  F.  at  or  before  the  execution 
hereof,  the  receipt  whereof  is  hereby  acknowledged: — ^He  the  sud 
A\  B.  for  himself,  his  heirs,  executors,  and  administrators,  at  the 
reqtiest  and  by  the  direction  of  the  said  C.  D.  (testified  by  Us 
sealing  and  delivering  these  presents)  doth  hereby  covenant,  promise, 
and  agree  with  and  to  the  said  E.  F.^  his  heirs  and  assigns,  that  he 
the  said  A.  B.  shall  and  will,  at  his  own  costs  and  charges,  at  the  next 
or  some  subsequent  general,  or  some  special,  court  baron  or  customaiy 

court,  to  be  holden  for  the  manor  of aforesaid,  at  any  time 

hereafter  out  of  court,  upon  the  request  of  the  said  C.  D.,  his  execo* 
tors,  administrators  or  assigns,  or  of  the  said  E.  F.^  his  heirs  oi 
assigns,  well  and  effectually  surrender  or  cause  to  be  sunrendered  into 
the  hands  of  the  lord  or  lady,  lords  or  ladies  of  the  said  manor  for  the 
time  being,  and  according  to  the  custom  of  the  same  manor,  AD,  &&, 
with  their  appurtenances ;  and  the  reversion,  &c. ;  and  all  the  estate, 
&c.,  to  the  use  of  the  said  E,  F.^  his  heirs  and  assigns,  during  the  life 

of  the  said  A.  B,,  according  to  the  custom  of  the  said  manor  of- -> 

upon  and  for  the  trusts,  intents,  and  purposes  hereinafter  expressed 
and  declared  concerning  the  same  premises,  that  is  to  say,  upon  trust 
that  the  said  E.  JF.,  his  heirs  and  assigns,  do  and  shall  pay  the  rents, 
issues,  and  profits  of  the  said  customary  or  copyhold  hereditaments 
and  premises,  unto  the  said  A.  B.  and  his  assigns,  or  otherwise  permit ' 
and  suffer  him  and  them  to  receive  and  take  the  same,  in  the  mean 
time  and  until  some  default  shall  be  made  in  payment  of  the  said  anr 

nuity  or  yearly  sum  of  <f ,  hereby  intended  to  be  secured,  or  some 

part  thereof,  at  or  on  the  days  or  times  and  in  the  manner  hereinbefore 
limited  and  appointed  for  payment  of  the  same : — And  upon  further 
trust,  that  in  case  the  said  annuity  or  yearly  sum,  or  any  part  thereof, 
shall  happen  to  be  behind  and  unpaid  by  the  space  of  twenty-one  days, 
next  over  or  after  any  of  the  said  days  whereon  the  same  is  so  appointed 
and  ought  to  be  paid  as  aforesaid,  (being  lawfully  demanded,)  thai 
and  so  often  the  said  E.  F.,  his  heirs  or  assigns,  shall  firom  time  to 
time  by  and  out  of  the  rents  and  profits  of  the  aforesaid  hereditaments 
and  premises,  and,  if  necessary,  by  making  distresses  upon,  or  bring- 
ing actions  against,  all  or  any  of  the  tenants  or  occupiers  of  the  same 
premises,  for  recovery  of  the  same  rents  and  profits,  or  by  demise, 
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custody,  or  anywise  in  or  about  the  execution  of  the  aforesaid  trasts 
without  his  or  their  wilful  neglect  or  default.  And  the  said  A.  jB.,  for 
himself,  his  heirs,  executors  and  administrators,  doth  covenant,  pro- 
mise and  agree  with  and  to  the  said  C*  !>•,  his  executors,  administra- 
tors, and  assigns,  and  also  with  and  to  the  said  E.  F.^  his  heirs  and 
assigns,  (separately  and  apart  from  the  said  A,  B.^  bis  executors,  ad* 
ministrators  and  assigns,  and  so  far  as  relates  to  the  title,  possession,  aod 
further  assurance  of  the  said  customary  or  copyhold  hereditaments  and 
premises,)  by  these  presents,  in  manner  following,  that  is  to  say,  that 
he  the  said  A.  B.  is  and  standeth  lawfully  and  rightfully  seised  of  the 
said  lands,  hereditaments  and  premises,  for  an  estate  for  the  term  of 

his  life,  according  to  the  custom  of  the  manor  of aforesaid, 

without  any  condition,  restraint,  or  other  cause,  matter  or  thing  what- 
soever, to  change,  alter,  revoke,  make  void,  lessen  or  determine  the 
same : — And  also  that  he  the  said  A.  B,  hath  good  right  to  surrender 
and  assure  the  same  lands,  hereditaments  and  premises  to  the  use  of 
the  said  E.  F.^  his  heirs  and  assigns,  upon  the  trusts  and  in  manner 
aforesaid,  and  according  to  the  true  intent  and  meaning  of  the  covenant 
in  that  behalf  hereinbefore  contained  :*^And  moreover,  that  the  said 
E.  F,f  his  heirs  and  assigns,  shall  and  may  henceforth,  for  and  duriDg 
the  life  of  the  said  A,  B.^  peaceably  and  quietly  enter  into  and  upon, 
have,  hold,  occupy  and  enjoy  all  and  singular  the  same  customary  car 
copyhold  hereditaments  and  premises,  with  their  appurtenances,  and 
receive  and  take  the  rents  and  profits  thereof,  upon  the  trusts  afcnre- 
said,  free  and  clear  of  and  from  all  former  and  other  giAs,  grants, 
surrenders,  mortgages,  leases,  rents,  annuities,  and  all  other  titles, 
troubles,  charges,  and  incumbrances  whatsoever : — And  forther,  that 
he  the  said  A.  B,^  and  all  and  every  persons  and  person  having, 
•or  lawfuUy  or  equitably  claiming  or  to  claim  any  estate,  right,  title, 
trust,  or  interest  in,  to,  or  out  of  the  said  hereditaments  and  premises, 
or  any  part  thereof,  shall  and  will,  upon  every  reasonable  request  of 
the  said  C.  i).,  his  executors,  administrators  or  assigns,  or  of  the 
said  E,  F.,  his  heirs  or  assigns,  but  at  the  costs  and  charges  of  the 
said  A.  B.y  make,  do,  and  execute,  or  cause  and  procure  to  be  made, 
done,  and  executed,  all  and  every  such  further  and  other  acts,  as- 
surances, matters  and  things  whatsoever,  for  the  better  and  more 
effectually  charging  the  said  customary  or  copyhold  lands,  heredita- 
ments and  premises,  with  the  payment  of  the  said  annuity  or  yearly 

sum  of  £ ;  and  for  the  further  and  more  effectual  limiting  and 

assuring  the  same  premises,  to  the  use  of  the  said  E.  F.,  his  hdrs 
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and  assigns,  upon  the  trusts  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents,  as  by  the  said  C*  Z>.,  his  executors, 
administrators,  or  assigns,  or  the  said  E.  F,y  his  heirs  or  assigns,  or 
his,  their,  or  any  of  their  counsel  learned  in  the  law,  shall  be  lawfully 
and  reasonably  devised,  or  advised  and  required: — And  moreover,  that 
be  the  said  A.  J?.,  shall  not  nor  will,  at  any  time  or  times  hereafter, 
depart  from  or  leave  the  kingdom  on  military  service  or  otherwise, 
without  first  giving  to  the  said  C  D^  his  executors,  administrators, 
or  assigns,  one  calendar  montVs  notice  thereof  in  writing,  under  the 
hand  of  him  the  said  A.  B* :  And  that  the  said  A,  jS.,  shall  and  will, 
from  time  to  time,  and  at  all  times  during  his  life,  at  the  request  of  the 
said  C.  Z>.,  his  executors,  administrators,  or  assigns,  appear  in  per- 
son, as  often  as  there  shall  be  occasion,  upon  having  reasonable  notice, 
at  any  ofSce  or  place  of  insurance,  or  send  to  such  office  notice  of  the 
place  of  abode  of  him  the  said  A,  B.,  and  if  necessary,  vouchers  or 
certificates  of  the  state  of  his  health,  in  order  that  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  may  be  enabled  to  insure  his 
and  their  interest  in  the  life  of  the  said  A.  B.y  in  such  manner  as  he  or 
they  may  think  advisable.  {When  the  estate  is  large^  it  may  here  be 
desirable  to  insert  the  ordinary  form  of  an  appointment  of  a  receiver 
of  the  rents*^    And  this  indenture  further  witnesseth,  and  it  is  hereby 
declared  and  agreed,  by  and  between  the  said  parties  to  these  presents, 
that  the  judgment  to  be  entered  up  against  the  said  A.  B.,  as  afore- 
said,  upon  the  said  recited  warrant  of  attorney,   is  intended    and 
agreed  to  be  a  further  security  to  the  said  C.  Z>.,  his  executors,  admi- 
nistrators, and  assigns,  for  the  said  annuity  or  yearly  sum  of  JE , 

and  such  proportionate  part  thereof  as  aforesaid,  but  that  no  execution 
or  executions  shall  be  issued  or  taken  upon  such  judgment,  unless  and 
until  the  said  annuity,  or  yearly  sum,  or  some  part  thereof,  or  such  pro- 
pordonate  part  thereof,  shall  be  in  arrear  for  the  space  of  thirty-one  days, 
next  aAer  the  same  shall  become  due  and  payable :  And  that  in  case 

the  said  annuity  or  yearly  sum  of  £ ,  or  any  part  thereof, 

or  such  proportionate  part  thereof,  shall  be  behind  and  unpaid  by 
the  space  of  thirty-one  days,  then  and  in  such  case,  and  so  often  as  the 
same  shall  happen,  it  shall  and  may  be  lawful  to  and  for  the  said  C  Z>., 
his  executors,  administrators,  or  assigns,  to  sue  out  such  execution  or 
executions,  upon  or  by  virtue  of  the  said  judgment,  as  he  or  they  shall 
think  fit,  for  the  recovery  of  the  arrears  of  the  said  aimuity,  and  all 
costs  and  expenses  which  he  or  they  shall  bear,  pay,  or  sustain,  for  or 
by  reason  of  the  nonpayment  thereof.  And  it  is  hereby  further 
declared  and  agreed,  that  the  said  C.  2?.,  his  executors,  administra- 
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tors,  or  assigns,  shall,  by  and  with,  and  out  of  the  money  to  be 
recovered  or  raised  by  the  ways  and  means  last  mentioned,  pay  and 
satisfy  himself  and  themselves  all  arrears  of  the  said  annuity  or  yearly 

sum  of  £ ,  and  all  costs,  charges,  and  expenses  occasioned  by 

nonpayment  thereof,  and  shall  pay  the  residue  and  surplus  of  the 
monies  so  to  be  recovered  or  raised,  to  the  said  A.  B,,  his  executors, 
administrators,  or  assigns,  for  his  and  their  own  use  and  benefit.  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared,  by  and  between  the 
said  parties  to  these  presents,  that  it  shall  not  be  necessary  for  the  said 
C.  2>.,  his  executors,  administrators,  or  assigns,  to  revive,  or  cause  to  be 
revived,  the  said  judgment,  or  do  any  act,  matter,  or  thing,  to  keep 
the  same  on  foot,  notwithstanding  the  same  judgment  shall  have  heea 
entered  of  record,  for  the  space  of  one  year  or  upwards ;  and  that  the 
said  J.  B.y  his  heirs,  executors  or  administrators,  shall  not,  nor  will 
have  or  take,  or  attempt  by  any  ways  or  means  whatsoever,  to  have  or 
take  any  advantage  of  the  want  of  reviving  or  keeping  the  said  judg- 
ment on  foot ;  and  that  if  he  or  they  shall  attempt  so  to  do,  by  action 
or  other  proceeding  or  proceedings  whatsoever,  this  present  agreonait 
shall  or  may  be  pleaded  or  shown  in  bar  thereto,  any  rule  or  practice 
of  the  court  of  Eing'^s  Bench  to  the  contrary  thereof,  in  anywise  not- 
withstanding. Provided  nevertheless,  that  after  the  decease  of  the 
said  A,  B.y  and  fiiU  payment  to  the  said  C.  Z>.,  his  executors,  admini- 
strators and  assigns,  of  the  said  annuity  or  yearly  sum  of  £ ,  and 

all  arrears  thereof,  up  to  the  day  of  the  decease  of  the  said  A.  B.^  and 
of  all  such  costs,  charges  and  expenses,  as  aforesaid,  the  said  C  D^ 
his  executors,  administrators  or  assigns,  shall  and  will,  at  the  request, 
costs  and  charges  of  the  heirs,  executors  or  administrators  of  the  said 
A.  j9.,  acknowledge  satisfaction  upon  the  record  of  the  said  judgment, 
in  due  form  of  law,  or  do  any  fiirther  or  other  reasonable  act  or  acts, 
matters  or  things,  that  may  then  be  required  in  regard  thereto,  so  that 
for  the  doing  thereof,  the  said  C  2>.,  his  executors,  administrators  or 
assigns,  be  not  compellable  to  travel  from  his  or  their  usual  place  or 
places  of  abode.  Provided  always,  and  it  is  hereby  declared  and 
agreed,  by  and  between  the  said  C.  D.  and  the  said  A.  B.y  that  in 
case  the  said  A.  B.  shall,  at  any  time  after  the  expiration  of  two  years, 
to  be  computed  from  the  day  of  the  date  of  these  presents,  be  desirous 

of  re-purchasing  the  said  annuity  or  yearly  sum  of  £ ,  and  shall 

give  to  the  said  C,  2>.,  his  executors,  administrators  or  assigns,  three 
calendar  months^  notice  in  writing  of  such  desire ;  and  upon  the  ex- 
piration of  the  said  notice,  or  at  any  time  afterwards,  and  on  giving 
such  notice  as  aforesaid,  shall  well  and  truly  pay,  or  cause  to  be  paid,  to 
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the  said  C.  2>.,  his  executors,  administrators  or  assigns,  the  full  sum 

of  ^ ,  being  the  consideration  money  for  the  purchase  of  the  said 

annuity ;  and  do  and  shall  also  well  and  truly  pay  or  cause  to  be  paid, 
to  the  said  C  D.,  his  executors,  administrators  or  assigns,  all  sums 
of  money,  that  shall  then  be  due  to  him  or  them,  for  or  on  account  of 

the  said  annuity  of  dC ,  and  also  a  proportionate  part  of  the  same 

annuity,  up  to  and  inclusive  of  the  day  of  re-purchasing  the  same, 
and  shall  also  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
£.  iP.,  his  heirs  or  assigns,  all  sums  of  money  which  shall  then  be 
due  to  him  or  them,  for  or  on  account  of  such  costs,  charges  and 
expenses  as  shall  have  been  advanced,  paid  or  incxurred  by  him  or 
them,  in  the  execution  of  the  trusts  aforesaid ;  then  and  in  that  case 
the  sud  C  Z).,  his  executors,  administrators  or  assigns,  shall  and  will 
accept  and  take  the  said  sum  of  £, ,  as  and  for  the  price  of  re- 
purchase, and  in  satis&ction  and  ftdl  discharge  of  the  said  annuity  of 

S, ;  and  upon  the  request,  and  at  the  costs  and  charges  of  the 

said  A,  B.J  his  heirs,  executors  or  administrators,  the  said  C  2>.,  his 
executors,  administrators  or  assigns,  shall  and  will  acknowledge  satis- 
faction upon  the  record  of  the  said  judgment ;  and  then,  and  in  such 
case,  the  said  annuity  of  £ ,  and  the  several  covenants  and  agree- 
ments, powers  and  remedies,  hereinbefore  contained,  for  payment  and 
security  of  the  said  annuity,  shall  cease  and  be  void,  to  all  intents 
and  purposes  whatsoever ;  and  then,  also,  the  said  E.  F,y  his  heirs 
or  assigns,  shall  and  will,  at  the  request,  costs  and  charges  of  the 
said  A.  B.J  re-surrender  and  re-assure  all  and  singular  the  said  cus- 
tomary or  copyhold  hereditaments  and  premises,  with  their  appur- 
tenances, to  the  use  of  the  said  A*  B.  and  his  assigns,  for  his  life, 
subject  nevertheless,  and  without  prejudice,  to  any  such  sales,  mort- 
gages, or  demises,  which  may  be  made  at  any  time  hereafter,  under 
and  by  virtue  of  the  trusts  hereinbefore  contained ;  and  then  also  the 
said  C  2>.,  his  executors,  administrators  or  assigns,  shall  and  will, 
at  the  like  request,  costs  and  charges  of  the  said  A.  B.,  assign  and 
transfer  to  him,  the  said  A.  B.y  his  executors,  administrators  or  assigns, 
for  his  and  their  own  use  and  benefit,  any  policy  or  policies  of  insu- 
rance, which  may  have  been  effected  by  the  said  C.  2>.,  upon  the  life 
of  the  said  A.  5.,  in  connection  with  this  present  security.  In 
witness,  &c.  (a) 

(a)  It  would  be  necessary  to  register      and  by  which  the  act  of  17  0.3.  c.  26,  is 
a  memorial  of  the  above  deed,  in  the      repealed, 
form  given  in  the  act  of  53  G.  3.  c.  141,  As  the  clause  in  the  latter  act,  re- 
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(Power  to  enahte  successive  tena/nts  for  life  of  a  manoTj  to  grant 

licences  to  demise  to  copyholders.)  (6). 

Provided  always,  and  it  is  hereby  further  declared  and  agreed,  by 
and  between  all  the  said  parties  to  these  presents,  that  it  shall  and 
may  be  lawful,  to  and  for  the  said  A.  B.  and  C.  D,  respectively,  when, 
and  as  they  respectively  shall  be  in  the  actual  possession  of  the  afore- 
said manor  of ,  by  virtue  of  and  under  the  limitations  herein- 
before contained,  to  grant  to  all  or  any  of  the  customary  or  copjhoM 
tenants  of  the  same  manor,  any  license  or  licenses  to  demise  or  lease 
all  or  any  part  of  the  lands,  tenements  or  hereditaments,  holden  bj 
them  respectively,  by  copy  of  court  roll  of  the  said  manor,  so,  never- 
theless, that  such  license  or  licenses  respectively,  shall  not  exceed 
the  term  of  -—  years,  from  the  time  of  granting  the  same;  and 
that  the  said  A.  B.  and  C.  D.  respectively,  do  take  only  the  usual 
and  accustomed  fines,  and  do  conform  in  all  other  respects  to  the 
custom  of  the  said  manor,  in  relation  to  the  like  grants  or  licenses. 


(Proviso  in  a  wiUy  authorising  trustees  to  grant  leases  of  copyholds^ 
under  similar  restrictions  to  tfiose  previously  imposed  with  respect 
to  freeholds.) 

Provided  always,  and  my  will  is,  that  it  shall  be  lawful  for  the  said 
A.  B.  and  C.  Z>.,  and  the  survivor  of  them,  his  heirs  and  assigns,  by 
and  with  the  consent  of  tlie  lord  or  lady,  lords  or  ladies,  of  the  said 


quiring  the  consideration  for  the  annuity, 
and  the  name  of  the  person  by  whom, 
or  on  whose  behalf  it  is  advanced,  to  be 
stated  in  every  instrument  forming  part 
of  the  security,  is  not  repeated  in  the 
act  of  63  G.  3.,  it  would  be  sufficient  to 
state,  in  the  surrender,  that  the  same 
was  made  by  A.  B.,  in  consideration  of 

£ ,  paid  to  him  by  C.  D.,  and  upon 

the  trusts  of  a  certain  deed,  made  be- 
tween, &c.,  by  which  an  annuity  was 
granted  by  A.  B.,  to  C.  2>.,  for  the  life 
of  the  said  A.  B.     If,  however,  C.  D. 


acted  as  a  trustee  only  for  another  per- 
son, it  would  then  be  necessary  to  state 
the  name,  8fC.  of  such  person  in  the 
surrender,  and  alto  in  the  toarrmd  <f 
attorney^  otherwise  the  instrument  is 
rendered  void,  by  the  4th  sect,  of  die 
act  of  53  G.  3. 

The  ad  valorem  duty,  I  apprehend,  is 
to  be  affixed  to  the  surrender,  as  that  is 
declared  by  the  acts  of  48  G.  3.  c.  149. 
and  55  G.  3.  c.  184.  (pod.)  to  be  the 
principal  instrument. 

(A)  Ante,  pt.  1.  p.  5i^, 
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manor  of- 


,  for  the  time  being,  by  indenture  or  indentures,  to 

demise  and  lease  all  or  any  part  of  the  said  customary  or  copyhold 
lands,  hereditaments,  and  premises  hereinbefore  devised,  for  such  and 
the  like  term  or  terms  of  years,'  in  possession,  and  not  in  reversion,  or 
by  way  of  future  interest,  and  under  and  subject  to  the  like  restrictions 
and  conditions,  as  I  have  hereinbefore  directed  and  provided,  with  re- 
spect to  the  freehold  estates,  adjoining  or  contiguous  to  the  same  cus- 
tomary or  copyhold  hereditaments  respectively ';  provided  neverthelessy 
that  the  person  or  persons  beneficially  intitled  to  the  rents  and  profits 
of  the  said  customary  or  copyhold  hereditaments,  in  possession,  for 
the  time  being,  if  he,  she,  or  they,  shall  have  attained  the  age  of  21 
years,  shall  signify  his,  her,  or  their  consent  and  approbation  to  every 
such  lease,  so  to  be  granted  as  aforesaid,  by  some  writing  or  writings 
mider  his,  her,  or  their  hand  and  seal,  or  hands  and  seals,  to  be  attested 
by  two  or  more  credible  witnesses. 


(Lease  by  trustees  and  the  cestui  que  trusts,  to  commit  a  forfeiture 
of  copyholds,  in  order  to  bar  an  equitable  estate  tail,)  (a) 


This  indenture,  made  the day  of 


-,  &c.  between  R.  S. 


of,  &c.,  and  T.  W.  of  &c.  [the  trustees,']  of  the  first  part,  /.  JT.  of  &c. 
[equitable  tenant  for  lifey"]  of  the  second  part,  /.  L.  of  &c.  and  E.  L. 
[the  equitable  tenant  in  tail  in  remainder,']  the  wife  of  the  said  /•  L. 
of  the  third  part,  and  Y.  Z.  of  &c.,  of  the  fourth  part ;  witnesseth,  that 
to  the  intent  that  a  voluntary  forfeiture  may  be  committed,  and  a 
seizure  made  of  the  messuages,  lands,  and  hereditaments,  here- 
inafter described,  with  their  appurtenances,  according  to  the  custom 
of  the  manor  of ,  in  the  county  of —  ,  in  order  to  dock, 


(a)  See  jinte,ipt  1.  p.  71,  et  seq. 

It  is  usual  in  these  cases  for  the 
homage  to  present  the  lease  creating  the 
forfeiture,  in  the  terms  of  the  subjoined 
precept,  and  to  enter  on  the  Court  Rolls 
such  presentment,  and  also  a  present- 
ment of  the  precept  and  the  bailiff's  re- 
turn, and  that  proclamation  was  there- 
upon made  for  the  late  tenant,  or  other 
person  who  could  show  title,  to  come 
into  court  and  pay  a  fine,  who  should  be 


heard:  but  that  no  person  appeared, 
"  wherefore  default  is  recorded:  **  and  the 
copy  of  these  presentments  is  called  the 
inqumtion  of  the  homage.  The  lands 
are  afterwards  regranted  according  to 
the  desire  of  the  parties. 

[But  see  the  provisions  of  the  act  of 
3rd  and  4th  W.  4.  c.  74,  for  effecting  a 
bar  of  equitable  estates  tail  of  copy- 
holds, ante,  pp.  (12.)  n.  a.  (52,)  (140.) 
Vide  also  extracts  from  that  stat.  post.] 


L 
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bar,  and  extinguish  the  estate  in  tail  general,  to  which  the  said  £.  L. 
is  now  equitably  intitled,  of  and  in  the  same  hereditaments,  and  all 
remainders  and  reversions  thereupon  expectant  or  depending,  and  that 
an  estate  by  copy  of  court  roll,  according  to  the  custom  of  the  said 
manor,  may  be  re-granted  to  and  vested  in  the  said  R.  S.  and  T.  IT., 
and  their  heirs,  upon  and  for  the  trusts,  intents,  and  purposes  herein- 
after expressed,  and  in  consideration  of  the  sum  of  10«.  a  piece  of 
lawful  money,  &c.,  to  the  said  R.  S.y  T.  W.^  /.  K,,  and  /.  L.,  and  £. 
L,  his  wife,  in  hand  paid  by  the  said  Y,  Z.,  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, and  also  for  and  in  consideration  of  the  rent  and  reservatioDS 
hereinafter  contained,  and  for  divers  other  good  causes  and  consider- 
ations, the  said  R.  S.^  T,  W.j  L  K,y  and  /.  Z.,  and  £.  L.  his  wife, 
hereimto  especially  moving,  they  the  said  JZ.  S.  and  T,  W,^  and  (he 
said  /.  K.  and  /.  Z.,  and  E.  L*  his  wife  (she  the  said  E,  L.,  being 
first  examined  separately  and  apart  from  her  said  husband,  by  J.  S. 
esquire,  chief  steward  of  the  said  manor,  and  freely  and  voluntarily 
consenting  thereto,)  have  and  each  and  every  of  them  hath  demised, 
leased,  granted,  and  to  farm  letten,  and  by  these  presents  do,  and  each 
and  every  of  them  doth,  demise,  lease,  grant,  and  to  farm  let,  unto  the 
said  Y,  Z.  his  executors,  administrators,  and  assigns.  All  &c.,  with 
their  and  every  of  their  appurtenances,  to  have  and  to  hold  the  said 
messuages,  lands,  and  all  and  singular  other  the  bereditamoits  and 
premises  hereinbefore  described,  and  hereby  demised  and  leased,  or 
intended  so  to  be,  with  their  appurtenances,  unto  the  said  Y.  Z.  his 
executors,  administrators,  and  assigns,  from  the  day  next  before  the 
day  of  the  date  of  these  presents,  for  and  during,  and  until  the  ftill  end 
and  term  of  seven  years  thence  next  ensuing,  and  frJly  to  be  com- 
plete and  ended :  Yielding  and  Paying  therefore  yearly  and  every 
year  during  all  the  said  term  unto  the  said  R.  S,  and  T.  fF.,  thdi 
heirs  and  assigns,  the  yearly  rent  or  sum  of  five  shillings,  on  the  feast 
day  of  the  birth  of  our  Lord  Christ,  clear  of  all  taxes  and  deductions 
whatsoever.     And  it  is  hereby  declared  and  agreed,  that  the  forfeiture 
intended  to  be  committed  by  this  present  demise  or  lease,  is  for  the 
purpose,  and  to  the  intent,  to  bar  such  the  equitable  estate  tail  of  the 
said  E.  L.  as  aforesaid,  and  all  remainders  and  reversions  thereupon 
expectant  or  depending,  of  and  in  the  aforesaid  customary  or  copy- 
hold messuages,  lands,  hereditaments,  and  premises,  and  that  the  same 
premises  may  be  re-granted  to  and  vested  in  the  said  R.  5.  and  T,  IF., 
their  heirs  and  assigns,  upon  the  tnists,  intents,  and  purposes  ex- 
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n  an  indenture  bearing  date  &c.,  and  made  be- 
i  tbe  trust  for  the  benefit  of  ihe  said  E.  L.,  and 
,  and  the  subsequent  trusts  therein  contained,) 
ipon  and  for  the  trusts,  intents,  and  purposes 
d  concerning  the  same  premises,  in  and  by  an 
i  &c.,  and  made  between  Sec.  (being  tbe  settle- 
is  to  and  in  contemplation  of  tbe  marri^e  then 
1  and  solemnized  between  the  sfud  /.  L.,  and 
3  wife.)     In  witness,  &c. 

xure  by  reason  of  the  above  forfeiture.) 

I     To  W.  Y.  bailiff  of  the  said  manor. 

sral  court  baron  or  customary  court,  held  this 

or  of ,  it  is  found  and  presented  by  the 

id  T.  W.,  I.  K.  and  /.  /,.,  and  E.  his  wife,  by 
aise  and  lease  duly  executed,  bearing  date  &c., 
f  the  sum  of  lOs.  a  piece,  in  hand  paid  by  Y.  Z. 
i  consideraUons  in  the  same  indenture  expressed, 
it,  and  to  form  let  unto  the  said  Y.  Z.  All  &c., 
ces,  to  hold  unto  the  said  Y.  Z.,  his  executors, 
signs,  from  the  day  next  before  the  day  of  the 
Qture  of  lease,  for  and  during  and  unto  the  full 
3n  years,  thence  next  ensuing,  and  fiilly  to  be 
;  by  reason  whereof  all  and  angular  the  said 
reditaments,  and  premises,  being  respectively 
d  hereditaments,  lying  within  and  holden  of  tbe 
)me  forfeited  to  the  lord  of  the  same  manor,  and 
his  use. 

e,  to  command  you,  the  said  W.  Y.,  that  you 
'ou  two  customary  or  copyhold  tenants  of  the 
into  and  upon  the  aforesaid  messuages,  lands, 
emises,  or  some  part  thereof,  in  the  name  of  the 
ame  into  the  hands  of  the  lord  of  the  said  manor, 
om  and  usage  thereof,  and  that  you  thereupon 
'  this  precept,  together  with  the  names  of  the 
ence  you  make  such  seizure,  and  the  clear  yearly 

Given  under  my  hand  and  seal  this day 

•  of  our  Lord , 

J.  S.  steward,  (l.  s.) 
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(The  bailiff^s  return  indorsed,) 

By  virtue  of  the  within  written  precept  to  me  directed,  I  have,  in 
the  presence  of  C.  D.  and  JS.  F.,  two  customary  or  copyhold  tenants 

of  the  within  mentioned  manor  of ,  seized  all  and  singular 

the  within  described  messuages,  lands,  and  hereditaments  into  the 
hands  of  the  lord  of  the  same  manor,  according. to  the  custom 
and  usage  thereof,  as  commanded  by  the  same  precept  And  I  do 
hereby  certify,  that  the  aforesaid  premises  are  of  the  yearly  value  of 

£ ,  or  thereabouts. 

,W.Y.  bailiff. 

(Deed  of  Enfranchisement,  J 

This  indentiure  made  the day  of  &c.,  between  A.  Z,  of  &c. 

lord  of  the  manor  of ,  in  the  county  of ,  of  the  one  part- 

and  C.  D,  of  &c.,  one  of  the  copyhold  tenants  of  the  aforesaid  manor, 
of  the  other  part.  Whereas  the  said  A.  Z.  is  seised  of  and  well  in- 
titled  to  the  said  manor  of——,  for  an  estate  of  inheritance  in  fee- 
simple,  in  possession,  free  from  all  incumbrances.  And  whereas  the 
said  C  Z>.,  at  a  court  baron  or  customary  court  holden  for  the  afoie- 
said  manor,  on  the day  of ,  was  admitted,  on  the  surren- 
der otE.  F.  of  &c.,  to  all  and  singular  the  copyhold  messuages,  lands, 
and  hereditaments  hereinafter  described,  and  intended  to  be  hereby 
granted,  released,  and  enfranchised,  with  their  appurtenances,  to  hold 
the  same  unto  him  the  said  C  D.,  and  his  heirs,  by  copy  of  court  roll, 

at  the  will  of  the  lord,  according  to  the  custom  of  the  manor  of 

aforesaid,  [by  and  under  the  payment  of  the  ancient  yearly  rent  of 

£ ,  and  the  performance  of  all  other  the   duties  and  senices 

due  and  of  right  accustomed  for  and  in  respect  of  the  same  copyhold 
hereditaments  and  premises.]  And  whereas  the  said  C  Z>.  hath  con- 
tracted and  agreed  with  the  said  A.  Z.,  for  the  enfranchisement  of  the 
said  copyhold  messuages,  lands,  and  hereditaments  hereinafter  de- 
scribed, [subject  as  hereinailer  mentioned,]  at  or  for  the  price  or  sum 

of  £ -.     Now  this  indenture  witnesseth,  that  in  pursuance 

and  performance  of  the  said  recited  contract  or  agreement,  and  for 

and  in  consideration  of  the  sum  of  £ ,  of  lawful  money  of 

the  united  kingdom  of  Great  Britain  and  Ireland,  current  in  England, 
unto  the  said  A.  Z.,  in  hand  well  and  truly  paid  by  the  said  C.  Z).,  at 
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or  before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
the  said  A.  Z,  doth  hereby  acknowledge,  and  of  and  from  the  same, 
and  every  part  thereof,  doth  acquit,  release,  exonerate,  and  discharge 
the  said  C,  Z).,  his  heirs,  executors,  administrators,  and  assigns, 
and  erery  of  ihem  for  ever  by  these  presents :  he  the  said  A.  Z., 
iiath  granted,  bargained,  sold,  aliened,  released,  enfranchised,  and 
omfirmed,  and  by  these  presents,  doth  grant,  bargain,  sell,  alien, 
release,  enfranchise,  and  confirm  unto  the  said  C.  D.,  (in  his  actual 
possession  now  being,  by  virtue  of  a  bargain  and  sale  to  him  thereof 
made  by  the  said  A.  Z.,  in  consideration  of  5s.  by  indenture  bear- 
ing date  the  day  next  before  the  day  of  the  date  of  these  presents, 
for  the  term  of  one  whole  year,  commencing  from  the  day  next  before 
the  day  of  the  date  of  the  same  indenture  of  bargain  and  sale,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession)(a), 
uhI  to  his  heirs  and  assigns,  AU  &c. ;  together  with  all  out-houses, 
ways,  jcc,  to  the  said  messuages,  lands,  hereditaments  and  premises 
belongmg,  or  in  anywise  appertaining,  or  therewith  used,  occupied,  or 
enjoyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel, 
or  member  thereof  or  any  part  thereof;  and  the  reversion  and  rever- 
sions, remainder,  and  remainders,  yearly,  and  other  rents,  issues,  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  freehold,  inhe- 
ritance, use,  trust,  benefit,  property,  power,  claim,  and  demand  what- 
soever, of  the  said  J.  Z.,  in,  to,  or  out  of  the  same  premises,  and  every 
part  thereof:  [save  and  except  and  reserving  unto  the  said  A.  Z.,  his 
heirs  and  assigns,  out  of  this  present  grant,  release,  and  assur&Qce,  the 

foresaid  yearly  rent  o(£ ,  the  same  to  be  for  ever  hereafter 

paid  to  the  said  A.  Z.,  his  heirs  and  assigns,  as  a  free  rent,  and  to  be 
issuing  and  payable  out  of  the  said  hereditaments  and  premises  and 
^ery  part  thereof,  at  such  times  and  in  sucb  manner  as  the  same  is 
now  due  and  accustomed  to  be  paid :  and  save  and  except,  and  re- 
serving in  like  manner  as  aforesaid,  all  coal  mines,  veins,  and  seams 
of  coal,  and  all  other  mines,  metals  and  minerals  whatsoever,  and  all 
qnanries  of  stone,  with  frill  liberty  and  power  for  the  said  A,  Z.,  his 
heirs  and  assigns,  and  his  and  their  workmen,  servants,  and  agents,  at 
his  and  their  free  will  and  pleasure,  to  search  for,  dig,  work,  and  carry 
*^ay  the  same,  and  for  the  better  working  the  same  mines  and  quarries 

(a)  It  is  luual  and  more  correct  to  lease  by  the  lord  to  the  copyholder,  of 

^ect  an  enfranchisement  by  the  or-  all  seignioral  righto,  will  alone  hn  suffi« 

^maiy  mode  of  conveying  freehold  pro-  dent.  Ante,  pt.  1.  pp.  653^. 
pnty,  but  soma  are  of  opinioiv  thut  a  re- 

VOL.   II.  F  JP 
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to  erect  furnaces,  engines,  smelting  houses,  and  other  requisite  build- 
ings, and  to  make,  lay  down,  and  continue  any  rail-way,  and  to  make 
drains,  sluices,  and  cuts,  and  do  every  other  act  necessary  or  expedi- 
ent for  raising  and  carrying  away  all  such  coals,  metals,  minerals,  and 
stone,  doing  as  little  injury  as  may  be  to  the  soil  of  the  said  copyhold 
premises,  and  making  a  reasonable  compensation  for  the  damage 
which  may  be  sustained  by  the  owners  or  occupieTS  of  the  same  pre- 
mises, by  reason  of  the  exercise  of  the  privilege  hereby  excepted  and 
Tesenred ;  and  saye  and  except  also  and  reserving  in  like  manner  as 
aforesaid,  such  free  liberty  of  hunting,  fishing,  and  fowling,  and  all 
such  deodands,  waifs,  estrays,  and  other  royalties,  privileges,  liberties, 
franchises,  and  seignioral  rights  and  immunities,  not  hereby  expressly 
granted,  released  and  extinguished,  as  have  been  at  any  time  hereto- 
fore exercised  or  enjoyed  by  the  said  A.  Z.,  or  any  of  his  ancestors 
or  predecessors,  lords  of  the  aforesaid  manor,  and  as  fiilly  to  all  in- 
tents and  purposes,  as  the  said  A.  Z.,  his  heirs  or  assigns  could  or 
might  have  used,  exercised,  or  enjoyed  the  same,  if  these  presents  had 
not  been  made  or  executed,]  to  have  and  to  hold  the  said  messuages, 
lands,  and  all  and  singular  other  the  hereditaments  and  premises  men- 
tioned or  intended  to  be  hereby  granted,  released,  and  enfranchised, 
with  their  and  every  of  their  appiutenances,  [except  as  hereinbefore 
is  excepted]  imto  the  said  C.  D.,  his  heirs  and  assigns,  to  the  use  and 
behoof  of  the  said  C  D.,  his  heirs  and  assigns  for  ever ;  freed  and  ab- 
solutely acquitted,  exonerated,  and  discharged,  henceforth  and  for 
ever  hereafter,  of  and  from  all  and  all  manner  of  customary  fines, 
-heriots,  rents,  fexoept  as  is  hereinbefore  mentioned,]  fealty,  suit  of 
court,  amercements,  forfeitures  and  other  customary  payments,  duties, 
services,  and  penalties  whatsoever,  which  by  or  according  to  the 

custom  of  the  manor  pf aforesaid,  the  said  messuages,  lands, 

hereditaments,  and  premises  hereinbefokre  described,  or  any  of  them, 
are,  or  is,  or  have,  or  hath  he^  subject,  or  liable  to,  or  charged  with, 
or  which  would  otherwise  be  payable,  or  to  be  done  and  performed 
to  the  lord  or  lady,  lords  or  ladies,  for  the  time  being,  of  the  said 

inanor  of  — : ,  for  or  in  respect  of  the  same  hereditaments  and 

premises,  as  copyhold  holden  of  the  aforesaid  manor.  fVleld- 
ingy  paying,  and  rendering,  nevertheless,  unto  the  said  A^  Z,  his 
heirs  and  assigns  for  ever,  the  said  yearly  quit  or  chief  rent  of 
£ — '' ,  {heretofore  payable  in  respect  of  the  said  heredita- 
ments and  premises  as  copyhold,  held  of  the  aforesaid  manor,)  aft 
or  upon  ihe  feast  day  of  St.  Michael  the  Archangel,  in  every  year. 
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dear  of  all  taxes  and  deductions  whatsoever,  the  first  pa3rment  t6 
begin  and  he  made  on  the  feast  day  of  St.  Michael  the  Archangel, 
now  next  ensuing :  and  pelding,  rendering  and  performing  such  and 
the  like  suit  of  court,  at  the  court  baron  of  the  said  A.  Z.,  his  heirs 
•and  assigns,  to  be  holden  firom  time  to  time  for  the  said  manor  of 

,  and  other  services,  as  other  the  freehold  tenants  are  subject 

and  liable  to  do  and  perform,  in  respect  of  their  estates  lying  within 
and  holden  of  the  same  manor.  And  the  said  C.  D,  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  doth  hereby  grant, 
corenant,  promise,  and  agree  with  and  to  the  said  A.  Z.,  his  heirs 
and  assigns,  that  in  case  the  said  yearly  rent  hereby  reserved,  shalt 
at  any  time  or  times  hereafter  be  in  arrear  and  unpaid,  either  in  part 
or  in  the  whole,  or  in  case  the  said  C*  />•,  his  heirs  or  assigns,  shall 
neglect  or  refuse  to  do  and  perform  such  suit  and  services  as  are 
herembefore  also  reserved,  or  intended  so  to  be,  then,  and  in  any  of 
either  of  the  said  cases,  it  shall  be  lawfrd  for  the  said  A.  Z.,  hisr 
heirs  and  assigns,  from  time  to  time,  to  exercise  and  pursue  such 
remedies  by  amercement,  distress,  action  or  suit,  at  law  or  in  equity^ 
or  otherwise  howsoever,  for  compelling  payment  and  performance  of 
the  same  rent,  suit,  and  services  respectively,  as  the  said  A,  Z.,  his 
heiiB  or  assigns,  is,  or  may  be  authorised,  or  intitled  to  exercise  and 
pursue,  by  reason  of  any  neglect  or  refusal,  by  or  om  the  part  of 
other  the  fi-eehold  tenants  of  the  said  manor,  to  pay  the  rents,  or 
peribrm  the  suits,  or  services,  which  they  respectively  are  subject 
and  liable  to  pay  and  perform,  in  respect  of  their  estates  lying  within 
and  holden  of  the  aforesaid  manor]  (a).  Provided  always,  and  it  is 
hereby  declared  to  be  the  true  intent  and  meaning  of  the  said  parties 
hereto,  that  nothing  in  these  presents  contained  is  meant  to  extend 
V)  the  enfranchisement  of,  or  shall  be  deemed,  construed,  or  adjudged 
to  enfranchise,  any  part  or  parts  of  the  copyhold  hereditaments  lying 

within  and  holden  by  the  said  C  D,  of  the  said  manor  of , 

(other  than  and  except  the  messuages,  lands,  hereditaments  and 
premises  hereinbefore  described,)  or  to  acquit,  release,  or  discharge 
the  same  premises,  (other  than  and  except  as  aforesaid,)  from  any 
fines,  heriots,  rents,  fealty,  suit  of  court,  amercements,  forfeitures, 
payments,  duties,  services,  or  penalties,  which,  by  or  according  to 

(a)  By  omittiDg  the  clauses  between      suit  of  court  are  reserved  to  the  lord,)  thi* 
the  brackeU,  here  and  in  pp.  (198),  (199),      precedent  will  serve  for  a  more  ordioaiy 
and  (200),  (by  which  mines,  &c.  are  ex-      deed  of  enfranchisement. 
ccptcd  oiut  of  the  grant,  and  rent  and 
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the  cuatom  of  the  afotesaid  manor,  the  same  premises  have  at  anjr 
time  heretofore  been  subject  or  liable  to,  or  charged  with,  or  whidi 
have  been  or  ought  to  have  been  paid,  done,  or  performed,  for  or  m 
respect  of  the  same  premises,  as  copyhold,  holden  of  the  manor 

Qf aforesaid.    And  this  indenture  also  witnesseth,  that  for 

the  considerations  aforesaid,  and  in  order  to  preserve  to  the  said 
C*  D'f  his  heirs  and  assigns,  all  such  rights  of  common  in,  upon, 
and  over  the  waste  lands  of  the  manor  of  ■         aforesaid,  as  he  the 
said  C.  D.,  or  any  of  his  ancestors  or  predecessors,  hath  or  have 
heretofore  used  and  enjoyed,  as  belonging  or  appurtenant  to  the 
messuages,  lands,  and  hereditaments,  hereinbefore  described,  not- 
withstanding  the  enfiranchisement  of  the  same   respective  here- 
ditaments  (a),  he  the  said  J.  Z.,  hath  granted  and  confirmed,  aDd  bj 
these  presents  doth  grant  and  confirm  unto  the  said  C  Z>.,  his  heiis 
and  assigns  for  ever,  all  such  commonage  and  right  or  title  to 
common,  of  what  nature  or  kind  soever,  in,  upon,  and  over  all  or  any 
of  the  wastes,  commons,  and  commonable  lands,  of  or  belonging  to 
the  manor  of  —. — •■ —  aforesaid,  as  he  the  said  C  D.  inmiediatelj 
previous  to  the  execution  of  these  presents,  or  as  any  of  his  ancestors 
<Hr  predecessors,  held,  possessed  or  enjoyed,  in  respect  o^  and  as 
appurtenant  or  belonging  to  all  or  any  part  of  the  messuages,  lands, 
Igtereditaments  and  premises,  mentioned  or  intended  to  be  hoAj 
enfiranchised,  and  the  fi^eehold  and  inheritance  of  all  such  common* 
able  rights  as  aforesaid,  in  as  large,  ample,  and  beneficial  manner, 
to  all  intents  and  purposes,  as  he  the  said  C  !>.,  or  any  of  his  ances- 
tors or  predecessors  hath  or  have  heretofore  used  and  exercised,  all 
or  any  of  the  said  rights  or  privileges,  or  as  he,  or  his  customaiy 
heirs,  could  or  might  have  used  and  exercised  the  same,  if  the  afore- 
said messuages,  lands,  hereditaments  and  premises  had  not  been 
enfiranchised.    And  the  said  J.  Z.  for  himself,  his  heirs,  executors, 
and  administrators,  doth  covenant,  promise,  grant,  and  agree,  with 
and  to  the  said  C,  2>.,  his  heirs  and  assigns,  by  these  presents,  in 
manner  following,  (that  is  to  say,)  that  (for  and  notwithstanding  any 
act,  deed,  matter,  or  thing  whatsoever  by  the  said  J.  Z.,  or  any  of 
his  ancestors,  at  any  time  heretofore  made,  done,  committed,  exe- 
cuted, or  wittingly  suffered  to  the  contrary,)  he  the  said  A,  Z^  nor 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  is  and 
standeth  lawfully  and  rightfully  seised  of  the  aforesaid  manor  of 

(a)  Jnte,  pt.  1,  p.  659. 
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'    '     ^  far  an  estate  of  inheritance  in  fee-simple,  in  possession,  and 
hath  in  himself  good  right,  full  power,  and  absolute  authority  to 
grant,  release,  and  enfiranchise  all  and  singular  the  said  messuages, 
lands,  hereditaments  and  premises  hereinbefore  granted,  released, 
and  enfranchised,  or  intended  so  to  be,  with  their  appurtenances,  in 
manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of 
these  presents: — And  moreover,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  C  2>.,  his  heirs  and  assigns^  from  time  to  time,  and 
at  all  times  for  ever  he^after,  peaceably  and  quietly  to  have,  hold, 
and  enjoy  the  freehold  and  inheritance  of  aU  and  singular  the  said 
messoages,  lands,  hereditaments  and  premises,  mentioned  or  in- 
tended to  be  hereby  granted,  released,  and  enfranchised,  with  their 
appurtenances,  for  his  and  their  own  proper  use  and  benefit,  without 
any  lawful  let,  suit,  trouble,  molestation,  eviction,  ejection,  inter- 
mption,  or  disturbance  whatsoever,  of,  from,  or  by  the  said  A,  Z.,  or 
liis  heirs,  or  any  person  or  persons  lawfully  or  equitably  and  right* 
lolly  claiming,  or  to  claim,  by,  from,  under,  or  in  trust  for  him,  or 
any  of  his  ancestors ;  and  that  free  and  clear,  and  fi:eed  and  abso- 
htdy  acquitted,  exonerated  and  discharged,  or  otherwise  by  the 
aaid  J/  Z.,  his  heirs,  executors  and  administrators,  well  aind  ef- 
fectually saved,  defended,  kept  harmless  and  indenmified,  of,  from, 
and  against  all  former  and  other  gifts,  grants,  bargains,  sales,  leases, 
mortgages,  rents,  jointures,  dowers,  settlements,  uses,  trusts,  wills, 
intails,  statutes^  recognizances,  judgments,  extents,  executions,  and 
aD  other  estates,  titles,  troubles,  charges,  and  incumbrances  what- 
soever, had,  made,  done,  committed,  executed,  or  wittingly  suffered 
or  consented  unto  by  the  said  A.-  Z.,  or  any  of  his  ancestors,  or  any 
person  or  persons  claiming  by,  from,  through,  under,  or  in  trust  for 
Urn,  them  or  any  of  them,,  or  by,  or  through  his,  their,  or  any  of 
tbeir  acts,  means,  default,  privity,  consent,  or  procurement: — And 
fiirther,  that  the  said  A,  Z.,  and  his  heirs,  and  all  and  every  persons 
and  person  whomsoever,  having  or  lawfrilly  or  equitably  claiming  or 
to  claim  any  estate,  right,  title,  trust,  or  interest,  in,  to,  or  out  of  the 

foresaid  manor  of ,  by,  from,  through,  under,  or  in  trust  for 

lum,  or  any  of  his  ancestors,  shall  and  win  from  time  to  time,  and  at 
iU  times  hereafter,  upon  the  reasonable  request,  and  at  the  proper 
^osts  and  charges  in  the  law,  of  the  said  C  2>.,  his  heirs  or  assigns, 
Ibake,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and  exe*^ 
touted,  all  and  every  such  further  and  other  acts,  deeds,  conveyances. 
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and  assiuraaces  in  the  law  whatsoever,  for  the  further,  better  and 
more  perfectly  and  absolutely  enfranchising  all  and  singular  the  said 
messuages,  lands,  hereditaments  and  premises  hereinbefore  granted, 
released  and  enfranchised,  or  intended  so  to  be,  with  their  appur- 
tenances, as  by  the  said  C.  2>.,  his  heirs  or  assigns,  or  his  or  thar 
counsel  learned  m  the  law,  shall  be  lawfully  and  reasonably  devised 
or  advised  and  required,  so  as  such  further  assurances  contain  in 
them  no  further  or  other  covenant  or  warranty,  than  against  the 
person  or  persons  making  and  executing  the  same,  and  his  or  their 
own  heirs'  and  ancestors'  acts  and  deeds  respectively,  and  so  as  the 
party  or  parties  required  to  make  and  execute  such  further  assurance 
or  assurances,  be  not  compelled  or  compellable,  for  the  purpose 
ihereof^  to  go  or  travel  from  his  or  their  usual  place  or  places  of 
abode : — ^And  lastly,  that  he  the  said  A^  Z.,  his  heirs  or  assigns,  shall 
and  will,  from  time  to  time  and  at  all  times  hereafter,  upon  reason- 
able notice,  and  at  the  request,  costs,  and  charges  of  the  said  C  D., 
his  heir's  or  assigns,  (unless  prevented  by  fire  or  other  inevitable 
accident,)  produce  and  show  forth,  or  cause  and  procure  to  be  pro- 
duced and  shown  forth,  unto  him  or  them,  or  to  his  or  their  counsel, 
^ttomies,  solicitors,  or  agents,  or  in  any  court  or  courts  of  law  or 
equity,  or  upon  any  motion,  petition,  examination,  commission,  trial, 
.or  hearing,  or  otherwise  as  occasion  shall  require,  all  or  any  of  the 
deeds,  evidences-  and  writings  specified  in  the  schedule  hereunder 
written,  for  the  manifesting,  evidencing,  maintaining,  defending,  and 
proving  the  title,  estate,  right,  interest,  property  and  possession  of 
the  said  C  D.,  his  heirs  and  assigns,  in  and  to  the  fireehold  and 
inheritance  of  the  said  messuages,  lands,  hereditaments  and  prendses 
mentioned  or  intended  to  be  hereby  gramted,  released,  and  enfranr 
chised,  or  any  of  them^    In  witness,  &c. 


(  T}tfi  schedvifi  abQt^e  re/erred  unio.J^ 


(Deed  of  Enffafichisement^  under  a  power  in  a  marriage  seftlemenL) 

This  indenture  of  three  parts,  made  the day  of  &c.,  between 

4-  B.  of  &c.^  and  C  D.  of  &c.  Ithe  trustees  for  sale  and  enfranchise- 
Vieuty\  of  the  first  part,  E.  F,  of  &c.^  [the  tenant  for  life  in  posses>- 
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aan,]  and  G,  his  wife,  of  the  second  part,  and  H.  H,  of  &e.  [the 
copyholder,]  of  the  third  part  Whereas  by  virtue  of  indentures  of 
lease  and  release,  bearing  date,  &c.,  and  made  between  the  said 
£.  F.  of  the  first  part,  the  said  G.  F.,  now  the  wife  of  the  said  E.  F.j 
(by  her  then  name  and  description  of  G.  G.,  of  &c.  spinster,)  of  the 
second  part,  the  said  A.  B.  and  C  D.  of  the  third  part,  and  /.  JT. 
and  L.  M.  [trustees  of  a  term  of  years  for  securing  portions^  ^c,"] 
of  the  fourth  part,  (being  the  settlement  made  previous  to  and  m 
contemplation  of  the  marriage  then  intended,  and  which  was  soom 
afterwajs  duly  had  and  solenmized  between  the  said  E,  F.  and  G.  F, 

his  wife,)  the  manor  of in  the  county  of ,  with  its  rights, 

members,  and  appurtenances,  was  (together  with  other  manors  and 
hereditaments)  limited,  settled,  and  assured,  (from  and  after  the 
solenmizatioB  of  the  said  marriage  between  the  said  E.  F.  and  G.  F. 
his  wife,)  to  the  use  of  the  said  E,  F.  and  his  assigns,  for  the  term 
of  his  natural  Kfe,  without  impeachment  of  waste,  with  remainder  to 
the  use  of  the  said  A.  B,  and  C  Z>.,  and  their  heirs,  during  the  life 
of  the  said  E.  F.  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  use  and  intent  to  secure  to  the  said  G.  F.  and  her 
assigns,  for  her  life,  the  jointure  annuity  therein  mentioned,  and  in 
such  manner  as  therein  is  expressed,  and  subject  thereto,  to  and  for. 
the  several  uses,  intents  and  purposes,  upon  the  several  trusts,  and 
with,  under,  and  subject  to  the  several  powers,  privisoes,  limitations, 
declarations,  and  agreements  in  the  said  indenture  of  release,  limited, 
declared,  expressed,  and  contained,  of  and  concerning  the  same  es<* 
tates  respectively,  and  with  the  ultimate  limitation  or  reversion,  to 
the  use  of  the  right  heirs  of  the  said  E.  F,  for  ever.  And  in  which 
same  indenture  of  release  was  contained,  (among  other  powers  or 
provisoes,)  the  usual  powers  of  leasing,  and  of  sale  and  exchange ; 
and  also  a  power  or  proviso,  whereby  it  was  agreed  and  declared,  by 
and  between  all  the  parties  thereto,  that  it  should  and  might  be  law* 
ful  to  and  for  the  said  A.  B.  and  C.  2>.,  and  the  survivor  of  them,  or 
his  heirs,  at  any  time  or  times  thereafter,  during  the  life  of  the  said 
E,  F.,  with  the  consent  and  approbation  of  the  said  E.  F,  and  G, 
his  wife,  or  of  the  said  E.  F.  alone,  if  he  survived  his  said  wife,  (to 
be  testified  by  some  writing,  under  their  or  his  hands  and  seals,  or 
hand  and  seal,  and  to  be  attested  by  two  or  more  credible  witnesses,) 
to  enfiranchise,  and  for  that  purpose  to  grant,  bargain,  sell,  release, 
and  confirm  all  or  any  of  the  messuages,  &c.,  holden  by  copy  of 
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court  roll  of  all  or  any  of  the  manors  mentioned  or  intended  to  be 
thereby  granted  and  released,  for  such  price  or  prices  in  money  u 
should  be  thought  reasonable ;  and  upon  payment  of  the  money  to 
arise  by  any  such  enfranchisement  or  enfranchisements,  to  sign  and 
give  a  proper  receipt,  or  proper  receipts,  for  the  consideration  money 
of  such  enfranchisement  or  enfranchisements,  which  receipt  or  re- 
ceipts, respectively,  should  be  a  sufficient  discharge  to  any  person 
or  persons  to  whom  such  enfranchisement  or  enfranchisements,  lei 
^pectively,  should  be  made,  for  so  much  money  as  should  be  th^ein 
expressed  or  acknowledged  to  be  received ;  and  that  the  person  or  per- 
sons paying  the  consideration  money  for  any  such  enfranchisement, 
his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  should  not 
afterwards  be  bound  to  see  to  the  application  of  the  same  monies,  or 
be  responsible  for  the  loss,  misapplication  or  non-application  thereof 
or  any  part  thereof.     And  it  was  by  the  reciting  indenture  of  reLease 
and  settlement  further  agreed  and  declared,  that  when  any  of  the 
said  premises  should  be  enfranchised,  and  such  proper  receipt  be 
given  for  the  consideration  money  of  such  enfranchisement,  the  free- 
hold of  all  and  every  the  messuages,  farms,  lands,  tenements,  and 
hereditaments  so  enfranchised,  should  be  and  remain  for  ever  from 
thenceforth  freed  and  absolutely  discharged,  of  and  from  all  and  every 
the  uses,  trusts,  limitations,  powers,  provisoes,  declarations  and  agree^ 
ments  in  and  by  the  said  indenture  of  release  and  settlement,  limited, 
declared,  or  expressed,  and  then,  and  from  thenceforth,  the  same  in^ 
denture,  and  the  grant  and  release  thereinbefore  contained,  should  be 
and  enure,  as  to  and  concerning  the  hereditaments  and  premises  so 
to  be  enfranchised,  to  the  only  use  and  behoof  of  the  person  or  per- 
sons to  whom  such  enfranchisement  or  enfranchisements  should  be 
respectively  made,  and  of  his,  her,  and  their  heirs  and  assigns  for  ever : 
And  it  was  thereby  further  agreed  and  declared,  that  upon  every  such 
enfranchisement  as  aforesaid,  it  should  be  lawfrd  for  the  said  A.  B. 
and  C.  Z>.,  and  the  survivor  of  them,  and  his  heirs,  with  such  consent 
and  approbation,  and  so  testified  as  aforesaid,  to  grant,  limit,  and  ap- 
point unto  and  to  the  use  of  the  person  or  persons  to  whom  any  such 
enfranchisement  shoidd  be  made,  and  to  his,  her,  or  their  heirs  and 
assigns,  aH  such  right  of  common  in  and  over  the  wastes  of  the  manor 
or  respective  manors,  whereof  such  copyhold  hereditaments  shoqld 
be  respectively  holden,  as.  belonged  to  or  was  held  and  enjoyed  by 
the  person  or  persons  so  enfranchising,  immediately  previous  to  th^ 
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•zecutioD  of  the  deed  or  deeds  whereby  such  enfranchisement  should 
be  made,  or  as  any  of  his,  her,  or  their  ancestors  or  predecessors  held, 
possessed,  or  enjoyed,  in  respect  of,  or  as  appurtenant  and  belonging 
to  the  hereditaments  to  be  enfranchised  as  aforesaid ;  and  the  freehold 
and  inheritance  of  all  such  commonable  rights,  to  the  intent  to  pre-* 
8er?e  or  restore  and  confirm  the  same  rights,  notwithstanding  the 
union  of  the  freehold  with  the  copyhold  interest  of  and  in  the  same 
hereditaments  respectively  (a).    And  whereas,  at  a  court  holden  for  the 

manor  of aforesaid,  on  the day  of ,  all  and  singular 

the  lands  and  hereditaments  hereinafter  described,  with  their  appurte^ 
nances,  were  surrendered  into  the  hands  of  the  lord  of  the  same  manor, 
according  to  the  custom  thereof,  to  the  use  of  the  said  H.  H.y  his 
heirs  and  assigns  for  ever ;  and  at  the  same  court  seisin  was  granted 
by  the  lord  to  the  said  H.  H,  of  the  same  customary  or  copyhold  here-» 
ditaments,  to  hold  to  him  the  said  H,  H,  and  his  heirs,  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 

manor  of .    And  whereas  the  said  A.  B*  and  C.  2>.  with  the 

consent  and  approbation  of  the  said  E,  F.  and  G,  his  wife,  (testified 
by  this  deed  or  instrument  in  writing,  sealed  and  delivered  by  them 
in  the  presence  of  and  attested  by  the  two  credible  persons  whose 
names  are  hereon  indorsed,  as  witnesses  to  the  sealing  and  deliveiy 
hereof,  by  them  the  said  £.  F,  and  G.  his  wife,)  did  lately  contract 
and  agree  with  the  said  H.  H.  for  the  enfranchisement  of  the  said 
cnslomary  or  copyhold  lands  and  hereditaments  hereinafter  described, 

at  or  for  the  price  or  sum  of  £ .,    Now  this  indenture  witness- 

eth,  that  in  pursuance  and  performance  of  the  said  recited  contract, 

and  for  and  in  consideration  of  the  sum  of  £ ,  of  lawfiil  money, 

fcc,  to  the  said  A,  B.  and  C.  2>.,  in  hand  well  and  truly  paid  by 
the  said  H^  H^  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  the  said  A,  B.  and  C  2>.  do  hereby  acknowledge 
and  of  and  from  the  same,  and  every  part  thereof,  do  acquit,  release, 
and  discharge  the  said  H.  H.y  his  heirs,  executors,  administrators, 
and  assigns,  and  every  of  them,  for  ever,  by  these  presents ;  lliey  the 
said  A.  B.  and  C.  D-,by  virtue  and  in  exercise  of  the  said  power  or  author-^ 
ity,  in  this  behalf  mentioned  and  contained  in  the  said  recited  inden* 
tore  of  release  and  settlement,  and  by  and  with  the  consent  and  appro- 
bation of  the  said  E,.F»  and  G.  his  wife,  (testified  as  aforesaid,)  and  by 
force  of  all  and  every  otlier  powers  and  authorites,  oower  and  authority, 

(a)  AnUt  pt.  1.  p.  659. 
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Hot  the  said  A.  B.  and  C  D.  belonging,  or  in  anywise  enabling  them 
hereunto,  have  enfranchised,  limited,  and  appointed,  and  by  these 
presents  do  enfranchise,  limit,  and  appoint :  And  the  said  £.  F.  for  the 
consideration  aforesaid,  and  also  in  consideration  of  the  sum  of  IO9. 
of  lawfril  money  aforesaid,  to  him  in  hand  paid  by  the  said  H.  H»  at 
or  before  the  execution  hereof,  the  receipt  whereof  i«  hereby  acknow- 
ledged, and  according  to  the  estate  and  interest  of  him  the  said  £.  F,y 
hath  granted,  bargained,  sold,  released,  enfranchised,  and  confirmed, 
and  by  these  presents  doth  grant,  bargain,  sell,  release,  enfiranchise, 
and  confirm  unto  the  said  H.  H.  his  heirs,  and  assigns.  All  &c.,  to- 
gether with  all  ways,  &c. ;  and  the  freehold  and  inheritance  of  the 
same  premises ;  and  the  reversion,  &e. ;  and  all  the  estate,  &c.  of  the 
said  E.  F.y  in,  to,  or  out  of  the  same  premises  and  every  part  thereof 
to  have  and  to  hold  the  said  lands,  hereditaments,  and  all  other  the 
premises  mentioned  or  intended  to  be  hereby  enfranchised,  limited, 
and  appointed,  granted,  released  or  otherwise  assured,  with  th^  ap- 
purtenances, unto  and  to  the  use  of  the  said  H,  H.  his  heira  and 
assigns  for  ever,  freed  and  absolutely  acquitted,  exonerated,  and  dis- 
charged, henceforth  and  for  ever  hereafter,  of  and  fix>m  all  and  aD 
manner  of  customary  fines,  heriots,  rents,  fealty,  suit  of  court,  amercer 
ments,  forfeitures,  and  all  other  customary  payments,  duties,  sernces^ 
and  penalties  whatsoever,  which,  by  or  according  to  the  custom  of 

the  manor  of aforesaid,  the  said  lands,  hereditaments,  and 

premises  hereinbefore  described,  or  any  of  them,  are  or  is,  or  have  or 
hath  been  subject  or  liable  to,  or  charged  with,  or  which  would  other- 
wise be  payable,  or  to  be  done  and  performed  to  the  lord  or  ladji 

lords  or  ladies,  for  the  time  being,  of  the  said  manor  of ,  fo^ 

or  is  respect  of  the  same  hereditaments  and  premises,  as  copyhold 
holden  of  the  aforesaid  manor  (a).  And  this  indenture  further  wit- 
nesseth,  that  for  the  considerations  aforesaid,  and  in  order  to  preserve 
to  the  said  H»^  H.y  his  heirs  and  assigns,  all  such  right  of  common  in 

and  over  the  wastes  of  the  manor  of aforesaid,  as  he  the 

said  H.  H.f  or  any  of  his  ancestors  or  predecessors,  hath  or  have 
heretofore  used  and  enjoyed,  as  belonging  or  appurtenant  to  the 
lands  and  hereditaments  hereinbefore  described,  notwithstanding 
the  enfranchisement  of  the  same  respective  hereditaments ;  they  the 
said  A.  B.  and  C«  D.^  by  force  and  virtue,  and  in  exercise  of  the 

(a)  If  //.  H.  should  continue  a  copy-      or  agreement  similar  to  that  n  p.  (201)» 
holder  of  the  manor  in  respect  of  other      ante. 
]ands»  it  will  be  proper  to  add  a  proviso 
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power  or  authority  in  this  behalf  m«ntioned  and  contained  in  the  said 
recited  indenture  of  release  and  settlement,  and  of  all  and  every  other' 
powers  and  authorities,  power  and  authority,  enabling  them  hereunto, 
and  with  the  like  consent  and  approbation  of  the  said  E.  F.  and  6^ 
his  wife,  (testified  as  aforesaid,)  and  also  the  said  E.  F.y  according  to* 
his  estate  and  interest,  have  and  every  of  them  hath,  granted,  limited, 
and  appointed  and  confirmed,  and  by  these  presents  do,  and  every  of 
them  doth,  grant,  limit,  appoint,  and  confirm,  unto-  the  said  H\  JT., 
his  hdrs  and  assigns  for  ever,  all  such  commonage  and  right  or  title 
to  common,  of  what  nature  or  kind  soever,  in,  upon,  and  over  all  or 
any  of  the  wastes,  commons,  and  commonable  lands  of  or  belonging  ta 
the  manor  of aforesaid,  as  he  the  said  H.  H.  immediately  pre- 
vious to  the  execution  of  these  presents,  or  as  any  of  his  ancestors  or 
predecessors,  held,  possessed  or  enjoyed,  in  respect  of,  or  as  appur- 
tenant and  belonging  to>  the  lands,  hereditaments,  and  premises  men* 
tioned  or  intended  to  be  hereby  enfranchised ;  and  the  fireehold  and  in- 
heritance of  all  such  commonable  rights  as  aforesaid,  in  as  large,  ample, 
and  beneficial  manner,  to  all  intente  and  purposes,  as  he  the  said 
H.  H.y  or  any  of  his  ancestors  or  predecessors,  hath  or  have  hereto-^ 
fore  used  and  exercised  all  or  any  of  the  said  rights  or  privileges,  or 
as  he,  or  his  customary  heirs,  could  or  might  have  used  and  exercised 
the  same,  if  the  aforesaid  lands,  hereditaments,  and  premises  had  not 
been  enfiranchised.     And  the  said  A.  B.  and  C.  2>.,  for  themselves 
respectively,  their  respective  heirs,  executors,  and  administrators,  but 
not  jointly,  or  the  one  for  the  other  of  them,  or  the  heirs,  executors, 
administrators,  acts,  or  deeds  of  the  other  of  them,  do  hereby  covenant 
and  declare,  with  and  to  the  said  H.  H,,  his  heirs  and  assigns,  that  they 
the  said  A.  B.  and  €.  I>.,have  not,  nor  hath  eitherof  them,  at  any 
time  heretofore,  made,  done,  committed,  executed,  or  wittingly  sut 
fered,  or  consented  unto  any  act,  deed>  matter,  or  thing  whatsoever, 
whereby  or  by  means  whereof,  they  the  said  A.  B,  and  C  D.  can  or 
may  be  prevented  or  hindered  from  exercising  the  said  recited  power  of 
enfiranchisement,  mentioned  and  contained  in  the  said  indenture  of 

release  and  settlement,  of  the  —  day  of ,  in  the  manner 

aforesaid,  and  according  to  the  true  intent  and  meaning  of  these  pre- 
sents. And  the  said  E.  F.,  for  himself,  his  heirs,  executors,  and 
)uhninistrators,  doth  covenant,  promise,  and  agree,  with  and  to  the 
said  H.  H.  his  heirs  and  assigns,  by  these  presents,  in  manner  follow- 
mg,  (that  is  to  say,)  that  it  shall  and  may  be  lawfUl  to  and  for  thd 
said  H*  H.  his  heirs  and  assigns,  from  time  to  time  and  at  alt  times 


(210)  jLPPSNDIX  TO  THE  COPTHOLDEB. 

for  ever  hereafter^  peaceably  and  quietly  to  have,  hold,  and  e&joy  the 
freehold  and  inheritance  of  all  and  singxdar  the  said  lands,  heredita* 
ments  and  premises,  mentioned  or  intended  to  be  hereby  enfiranchlsed, 
limited,  and  appointed,  granted,  released,  or  otherwise  assured,  with 
their  appurtenances,  for  his  and  their  own  proper  use  and  benefit, 
without  any  lawful  let,  suit,  trouble,  molestation,  eviction,  ejection, 
interruption,  or  disturbance  whatsoever,  of,  from,  or  by  the  said  £.  F., 
or  his  heirs,  or  any  person  or  persons  lawftdly  or  equitably,  and 
xightfiilly  claiming  or  to  claim  by,  firom,  under,  or  in  trust  for 
him  or  them;  and  that  free  and  clear,  and  freed  and  absohtelj 
acquitted,  exonerated,  and  discharged,  or  otherwise  by  the  said 
E*  F.,  his  heirs,  executors,  and  administrators,  weU  and  effectoall; 
saved,  defended,  kept  harmless  and  indenmified  of,  from,  and  against 
all  former  and  other  gifts,  grants,  bargains,  sales,  leases,  mortgages, 
rents,  jointure,  dowers,  settlements,  uses,  trusts,  wills,  intails,  statutes, 
recognizances,  judgments,  extents,  executions,  and  all  other  estates, 
titles,  troubles,  charges,  and  incumbrances  whatsoever,  had,  made, 
done,  conunitted,  executed,  or  wittingly  suffered  or  consented  unto 
by  the  said  E.  F,^  or  any  person  or  persons  claiming  by,  froniy 
through,  under,  or  in  trust  for  him,  or  by  or  through  his  or  their  acts, 
means,  default,  privity,  consent,  or  procurement : — ^And  further  that 
the  said  E.  F.,  and  his  heirs,  and  all  and  every  persons  and  person 
having  or  lawfully  or  equitably  claiming  or  to  claim  any  estate, 
right,  title,  trust,  or  interest  in,  to,  or  out  of  the  aforesaid  manor  of 

,  by,  from,  through,  under,  or  in  trust  for  him  or  them,  shall 

and  will  from  time  to  time  and  at  all  times  hereafter,  upon  the  reason- 
able request,  and  at  the  proper  costs  and  charges  in  the  law  of  the 
said  H.  H.y  his  heirs  or  assigns,  male,  do,  and  execute,  or  cause  and 
procure  to  be  made,  done,  and  executed,  all  and  every  such  further 
and  other  acts,  deeds,  conveyances,  and  assurances  in  the  law  what- 
soever, for  the  further,  better,  and  more  perfectly  and  absolutely 
enfranchising  all  and  singular  the  said  lands,  hereditaments  and 
premises  hereinbefore  enfranchised,  limited,  and  appointed,  granted, 
r^eased,  or  otherwise  assured,  or  intended  so  to  be,  with  their  appur- 
tenances, as  by  the  said  H.  H.y  his  heirs  or  assigns,  or  his  or  their 
counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably  devised 
or  advised  and  required :— And  lastly,  that  he  the  said  E.  F.ylm  heirs 
er  assigns,  shall  and  will  from  time  to  time,  and  at  all  times  hereafter, 
upon  reasonable  notice,  and  at  the  request,  costs,  and  charges  of  the 
said  H.  H,y  his  heirs  or  assigns,  (unless  prevented  bj  fire  or  other 
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inentable  accident,)  produce  and  show  forth,  or  cause  and  procure  to 
be  produced  and  shown  forth,  unto  him  or  them,  or  to  his  or  their 
counsel,  attomies,  solicitors,  or  agents,  or  in  any  court  or  courts  of 
law  or  equity,  or  upon  any  motion,  petition,  examination,  commis- 
sion,  trial,  or  hearing,  or  otherwise,  as  occasion  shall  require,  all  or 
any  of  the  deeds,  evidences,  and  writings  specified  in  the  schedule 
hereunder  written,  for  the  manifesting,  evidencing,  maintaining, 
defisnding  and  proving  the  title,  estate,  right,  interest,  property,  and 
possession  of  the  said  H.  H.j  his  heirs  and  assigns,  in  and  to  the 
freehold  and  inheritance  of  the  said  lands,  hereditaments  and  pre- 
ndses  hereinbefore  described,  and  mentioned  or  intended  to  be  hereby 
enfranchised,  limited,  and  appointed,  granted,  releajsed,  or  otherwise 
assured,  or  any  of  them:  Provided  always,  and  it  is  hereby  agreed 
and  declared  by  and  between  the  said  H.  J?.,  and  the  said  £.  /*., 
that  in  case  the  said  £.  F.^  his  heirs,  executors,  or  administrators, 
jdiall  at  his  or  their  costs  and  charges,  at  any  time  hereafter,  procure 
the  person  or  persons  for  the  time  being  intitled  to  the  custody  of  the 
aforesaid  deeds,  evidences,  and  writings,  to  enter  into  a  deed  of 
covenant  with  the  said  ff.  H.y  his  heirs  and  assigns,  of  the  like  tenor 
and  import  as  the  covenant  last  hereinbefore  contained,  and  shall 
deliver  over  the  same  deed  of  covenant  unto  him  the  said  H.  H.^  his 
hdrs  or  assigns,  then  and  in  such  case  the  said  last  hereinbefort 
mentioned  covenant  shall  cease,  determine,  and  be  void,  to  all  intents 
and  purposes  whatsoever.    In  witness,  &c. 


(  The  Schedule  above  referred  unto. J 
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EXTRACTS  FROM  VARIOUS  ACTS  OF  PARLIAMENT 

RELATING  TO  COPYHOLDS. 


1  R.  III.  c.  4.  (a). 

^*  Of  what  credit  and  estate  those  Jurors  must  be  which  shaU  le  im- 

panelled  in  the  Sheriff^s  TumT" 

This  statute,  after  noticing  that  great  incoixvemences  and  perpnes 
idailyhappened,  ''bjimtme  vesdicts  given  in  inqaisitions  and  in- 
'^  quiiies  before  sheriffs  in  their  turns  ;'*  enacted,  that  no  bailiff  nor 
other  officer  should  from  thenceforA  return  or  impannel  any  such 
person,  in  any  shire  of  England,  to  be  taken  or  put  in  or  upon  any  such 
inquiry  in  any  of  the  said  turns,  but  such  as  were  of  good  name  and 
&me,  and  had  lands  and  tenements  of  freehold,  within  the  same  shiies, 
io  the  yearly  value  of  20«.  at  the  least,  or  else  lands  and  tenemenii 
holden  by  custom  of  manor^  commonly  called  copyhoUy  taithin  the 
isaid  shires f  to  the  yearly  value  of  26«.  ScL  oiDer  aUycharges^  at  the 
ieast. 

1  ED.  VT.    c.  14. 
"  The  04:1  for  Chantries  CoUegiateT' 

This  Stat  gives  to  the  King  all  colleges,  chantries,  &c.,  in  esse  within 
five  years  before  the  first  day  of  the  ihen  present  parliament,  and  not 
then  in  the  King's  possession,  nor  within  the  exception  of  the  same 
statute,  or  of  the  act  of  37  H.  8.  c.  4. :  and  all  manors,  &c.  belonging 
thereto,  and  all  manors,  &c  appointed  to  the  finding  of  any  priest  to 
have  continuance  for  ever. 

§.  39.  ^*  Provided  always,  that  this  act,  nor  any  thing  therein 
contained,  shall  in  anywise  extend  to  any  lands,  tenements,  possessions 
or  hereditaments  whatsoever,  that  any  master,  dean,  prebendary, 
warden  or  chantry,  or  any  stipendiary  priest  of  any  college,  chantxy, 
prebend,  fi^temity,  guild,  or  any  other  corporations,  have  or  hdd  of 
any  person  or  persons  by  copy  of  court  roily  or  at  ufill^  according  to 
the  custom  of  any  manor  or  mnnors,  nor  give  or  grant  any  copykold 
lands  to  the  King's  Highness." 

(a)  See  Co.  Cop.  s.  52.  Tr.  128. 
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§.  40.  ^^  And  also  provided  that  the  King^«  Highness,  his  heirs  or 
successors,  shall  not  in  anywise  have,  hold,  enjoy  or  take  by  virtue  of 
this  act  or  any  article  therein  contained,  any  manner  of  copyhold  lands^ 
tenements  J  posseeeume^  or  hereditaments^  whatsoever  they  be ;  but 
that  all  and  every  the  said  persons  and  incumbents  shall  have,  hold, 
and  enjoy  the  same  during  their  lives,  towards  their  pension  and  yearly 
bving,  paying  their  rents  and  doing  their -oustoms  and  services  thereof 
due  and  accustomed ;  any  thing  in  this  act  .to  4he  contrary  nottwith- 
standingp."* 

2d  &  3d  ED.  VI.  c.  S. 

"  An  Act  for  finding  of  Offices  before  Escheators,^ 

"  Where  many  and  divers  persons  holding,  or  that  have  holden 
lands,  tenements,  or  hereditaments,  some  for  term  of  years,  and  some 
by  copy  of  court  roU^  have  been  expulsed,  and  put  out  of  their  terms 
and  holds,  by  reason  of  inquiintions  or  offices  founden  before  es- 
cheators,  commissioners,  and  others,  containing  tenures  of  the  King 
in  capite  {a),  intitiding  the  King  to  the  wardship  or  custody  of  such 
lands  or  tenements,  and  sometime  intituling  the  King  to  the  same  upon 
attainders  of  treason,  felony,  or  otherwise,  by  reason  that  such  leases 
for  term  of  years  or  interest  by  copy  of  court  roll  of  such  persons,  have 
not  been  found  in  such  inquisitions  or  offices :  after  which  expulsion, 
or  putting  out,  the  said  persons  have  been  withomt  remedy  for  the 
obtaining  of  the  said  fermes  and  holds  during  the  King's  possession 
therein ;  and  can  have  no  traverse,  monstrans  de  droit,  nor  other  re- 
medy for  the  same,  because  their  said  interest  is  but  a  chattel  in  the 
law,  or  a  customary  hold,  and  no  estate  of  freehold/* 

§.  2.  ''And  also  vrhere  any  person  or  persons  hath  any  rent,  com- 
mon office,  fee,  or  other  profit  apprendre,  of  an  estate  of  freehold,  or 
for  years,  or  otherwise,  out  of  such  lands  or  tenements  specified  in 
such  offices  or  inquisitions,  the  said  rent,  common  office,  fee  or  profit 
apprendre,  not  found  in  the  same  office  or  offices,  such  persons  are 
in  like  mannerwithont  remedy  to  obtain,  or  have  the  said  rent,  common, 
office,  fee,  or  profit  apprendrcy  by  any  traverse  or  other  speedy  mean, 
without  great  and  excessive  charges,  during  the  King's  interest  therein 
by  force  of  such  inquisition  or  office.** 

(a)  See  12  Car.  2.  c.  24.  reducing  all      and  otherwise  as  mentioned,  ante,  pt  2, 
tenures  to  free  and   common  socage,      p.  673,  pt  3,  p.  729,  et  seq. 
fxcept  only  tenure  by  copy  of  court  roU» 
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§.  3.  'Tor  remedy  whereof,  be  it  enacted,  by  authority  of  this 
present  parliament,  that  where  any  such  office  or  inquisition  is  or  shall 
be  founden,  omitting  such  titles,  interests,  or  matters  as  aforesaid,  that 
in  all  such  cases  every  lessee,  tenant  for  term  of  years,  or  copyholder, 
and  every  such  person  or  persons  that  have  or  shall  have  any  interest 
to  any  rent,  common,  or  profit  apprendrey  for  term  of  years,  life  or 
/Otherwise,  out  of  any  of  the  lands,  tenements  or  hereditaments,  con- 
tained in  such  office  or  inquisition,  where  the  King,  his  heirs  or  suc- 
cessors, is  or  shall  be  intituled,  as  is  aforesaid,  to  any  such  lands, 
tenements  or  hereditaments,  shall  have,  hold,  enjoy,  and  perceive  all 
and  every  their  leases  and  interests  for  term  of  years,  or  by  copy  of 
court  roUy  rents,  commons,  offices,  fees  and  profit  apprendre,  in  such 
manner,  form,  state  and  condition,  as  they  and  every  of  them  should 
or  might  have  done,  in  case  there  had  been  no  such  office  or  inquisitkm 
founden,  and  as  they  should  or  lawfully  mig^t,  or  ought  to  have  done, 
in  case  such  lease,  interest  by  copy  of  court  roZ2,  rent,  common,  office, 
fee  or  profit  apprendrey  had  been  found  in  such  office  or  inquisition ; 
any  law,  custom,  or  usage  to  the  contrary,  heretofore  used  in  sacb 
cases,  in  anywise  notwithstanding.** 


5  ELIZ.  c.  14. 
**  An  Act  against  Forgers  of  False  Deeds  and  Writings^' 

Sect.  ii.  Be  it  enacted,  &c.  "  That  if  any  person  or  persons  what* 
soever,  after  the  first  day  of  June  now  next  coming,  upon  his  or  their 
own  head  and  imagination,  or  by  &lse  conspiracy  and  fraud  with 
others,  shall  wittingly,  subtilly  and  &lsely  forge  or  make,  or  snbtilly 
cause  or  wittingly  assent  to  be  forged  or  made,  any  false  deed,  charier 
or  writing,  sealed,  court  roll,  or  the  will  of  any  person  or  persons  is 
writing,  to  the  intent  that  the  estate  of  fireehold  or  inheritance  of  any 
person  or  persons,  of,  in,  or  to  any  lands,  tenements,  or  hereditaments^ 
fireehold  or  copyhold,  or  the  right,  titie,  or  interest  of  any  person  or 
persons,  of,  in  or  to  the  same,  or  any  of  them,  shall  or  may  be  molested, 
troubled,  defeated,  recovered,  or  charged ;  or  after  the  said  first  day  of 
June  shall  pronounce,  publish  or  shew  forth  in  evidence,  any  such 
fidse  and  forged  deed,  charter,  writing,  court  roll,  or  will,  as  true, 
knowing  the  same  to  be  fidse  and  forged  as  is  aforesaid,  to  the  intent 
above  remembered,  and  shall  be  thereof  convicted,  either  upon  action 
or  actions  of  forger  of  false  deeds,  to  be  founded  upon  this  statute^  at 
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the  suit  of  ilie  party  grieved,  or  otherwise,  according  to  the  order  and 

due  course  of  the  laws  of  this  realm,  or  upon  biU  or  information 

to  be  exhibited  into  the  court  of  the  star  chamber,   according  to 

the  order  and  use  of  that  court,  shall  pay  unto  the  party  grieved  his 

doable  costs  and  damages,  to  be  found  or  assessed  in  that  court, 

where  such  conviction  shall  be,  and  also  shall  be  set  upon  the 

piDory  in  some  open  market  town,  or  other  open  place,  and  there 

to  have  both  his  ears  cut  off,  and  also  his  nostrils  to  be  slit  and  cut, 

and  seared  with  a  hot  iron,  so  as  they  may  remain  for  a  perpetual  not^ 

or  mark  of  his  fidsehood,  and  shall  forfeit  to  the  Queen  our  sovereign 

lady,  her  heirs  and  successors,  the  whole  issues  and  profits  of  his 

lands  and  tenements  during  his  life,  and  also  shall  suffer  and  have 

perpetual  imprisonment  during  his  life ;  the  said  damages  and  costs 

to  be  recovered  at  the  suit  of  the  party  grieved  as  is  aforesaid,  to  be 

first  paid  and  levied  of  the  goods  and  chattels  of  the  offender,  and 

of  the  issues  and  profits  of  the  said  lands,  tenements  and  heredita- 

meots  of  such  party  convicted,  or  of  one  or  both  of  them ;  the  said 

title  of  our  said  sovereign  lady  the  Queen,  her  heirs,  or  successors,  to 

the  same  notwithstanding." 

§.  3.  ^  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  that 
if  any  person  or  persons  after  the  said  first  day  of  June,  upon  his  or 
their  own  head  or  imagination,  or  by  false  conspiration  or  firaud  had 
with  any  other,  shall  wittingly,  subtilly  and  falsely  forge  or  make,  or 
wittingly,  subtilly,  and  falsely  cause  or  assent  to  be  made  and  forged, 
any  false  charter,  deed  or  writing,  to  the  intent  that  any  person  or  per- 
sons shall  or  may  have  or  claim  any  estate  or  interest  for  term  of  years, 
of,  in,  or  to  any  manors,  lands,  tenements,  or  hereditaments  not  being 
copyhold,  or  any  annuity  in  fee  simple,  fee  tail,  or  for  term  of  life,  lives 
or  years ;  or  after  the  said  day  shall,  as  is  aforesaid,  forge,  make,  or 
cause  or  assent  to  be  made  or  forged,  any  obligation  or  bill  obligatory, 
or  any  acquittance,  release,  or  other  discharge  of  any  debt,  accompt, 
action,  suit,  demand,  or  other  things  personal ;  or  if  any  person  or  per- 
sons, after  the  said  1st  day  of  June,  shall  pronounce,  publish,  or  give 
in  evidence,  any  such  false  and  forged  charter,  deed,  writing,  obliga- 
tion, bill  obligatory,  acquittance,  release,  or  discharge,  as  true,  know- 
ing the  same  to  be  false  and  forged,  and  shall  be  thereof  convicted  by 
Buy  the  ways  or  means  aforesaid,  that  then  he  shaU  pay  unto  the 
party  grieved  his  double  costs  and  damages,  to  be  found  and  assessed  in 
such  court  where  the  said  conviction  shall  be  had,  and  shall  be  also 
aet  upon  the  pillory  in  some  open  market  town,  or  other  open  place, 

VOL.  II.  GO 
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and  there  to  have  one  of  his  ears  cut  off^  and  shall  also  haye  and 
suffer  imprisonment  by  the  space  of  one  whole  year,  without  bail  qr 
mainprise." 

§.  4.  '^  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
the  party  and  parties  grieved  by  reason  of  any  the  offences  aforesaid, 
sliall  and  may,  at  his  and  their  pleasure,  have  and  sue  his  action  of 
forger  of  false  deeds  upon  this  statute,  against  any  the  offenders  in 
the  same,  by  original  writ  out  of  the  Queen's  Highness  Court  of 
Chancery,  and  shall  and  may  have  like  process  upon  the  same,  as  in 
cases  of  trespass  at  the  common  law ;  or  may  at  his  pleasure  take  his 
suit  against  any  such  offenders  in  any  the  premises,  by  bill  before  the 
Queen's  Highness,  her  heirs  and  successors,  in  her  Court,  commonlj 
called  the  King's  Bench,  or  in  the  Court  of  Exchequer ;  in  which 
suits  no  essoign,  injunction,  or  protection  shall  be  aUowed  for  the 
party  defendant.'" 

§.  5.  '^  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
if  the  party  defendant  shall  be  convicted  for  any  the  offences  af<»e- 
said,  according  to  the  order  and  form  above  limited,  and  shall  hare 
received  thereupon  punishment  corporal  according  to  this  act ;  that 
then  he  shall  not  eflsoons  be  impeached  for  the  same  offence.'* 

§.6.  ^^  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  that 
although  the  party  or  parties  plaintiff  in  any  such  action  oi  bill  to  be 
sued,  as  is  aforesaid,  shall  after  verdict  passed  against  the  defendant 
or  defendants,  happen  to  i-elease  or  discharge  the  judgment  or  execu- 
tion upon  the  same,  or  otherwise  suffer  the  same  to  be  discontinaed; 
that  yet,  nevertheless,  the  same  release,  discharge  or  discontinuance, 
shall  extend  only  to  discharge  such  costs  and  damages  as  the  same 
plaintiff  should  have  had  against  the  defendant ;  and  that  the  judges 
before  whom  the  said  action  or  suit  shall  be  taken,  shall  and  may  jm)- 
ceed  to  judgment  of  and  upon  the  residue  of  the  said  penalties  and 
forfeitures,  and  to  command  execution  upon  the  same ;  the  said  re- 
lease, discontinuance,  or  other  discharge  had,  made,  done,  or  suf- 
fered by  the  party  plaintiff,  in  anywise  notwithstanding ;  this  act  or 
any  thing  therein  contained  to  the  contrary  in  anywise  notwith- 
standing." 

*  ^,  7.  '^  And  be  it  fxuiher  enacted  by  the  authority  aforesaid,  that  if 
amy  person  or  persons,  being  hereafter  convicted  or  condemned  of  any 
the  offences  aforesaid,  by  any  the  ways  or  means  above  limited, 
sliall  after  any  such  his  or  their  conviction  or  condemnation  eftsoons 
commit,  or  pei*pctrate  any  of  the  said  offences  in  form  aforesaid ;  that 
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tlieii  every  such  second  offence  or  offences  shall  be  adjudged  felony  ; 
and  the  parties  being  thereof  convicted  or.  attainted  according  to  the 
laws  of  this  realm,  shall  suffer  such  pains  of  death,  los^  and  foifeiture 
of  their  goods,  chattels,  land  and  tenements,  as  in  cases  of  felony,  by 
the  common  laws  of  this  realm,  ought  to  be  lost  or  forfeited,  without 
having  any  advantage  or  benefit  of  clergy  or  sanctuary :  saving  to 
every  person  and  persons,  bodies  politic  and  corporate,  their  heirs 
and  successors,  other  than  the  said  offenders,  and  such  as  claim  to 
their  uses,  all  such  rights,  titles,  interests,  possessions,  liberties  of  dis- 
tresses, leases,  rents,  reversions,  offices,  and  other  profits  and  advan- 
tages, which  they  or  any  of  them  shall  have  at  the  time  of  such  con- 
viction or  attainder,  of,  in,  or  to  any  the  lands,  tenements,  or  here- 
ditaments oi  any  such  person  so  as  is  aforesaid  convicted  or  attainted, 
or  at  any  time  before,  in  as  large  and  as  ample  manner,  to  all  intents 
and  piuposes,  as  if  this  act  had  never  been  had  nor  made.'" 

§.  8.  "  Provided  always,  and  be  it  enacted  by  the  authority  afore* 
said,  that  any  such  conviction  or  attainder  of  felony,  as  is  aforesaid, 
or  any  forfeiture  by  reason  of  the  same,  shall  not  in  anywise  extend 
to  take  away  the  dower  of  the  wife  of  any  such  person  attainted,  nor 
lo  the  corruption  of  blood,  or  disherison  of  any  the  heir  or  heirs  of 
any  such  person  or  persons  so  attainted  ;  this  act  or  any  thing  therein 
contained,  or  any  other  statute,  law,  usage,  custom  or  thing  hereto- 
fore used  to  the  contrary  in  anywise  notwithstanding." 


27  ELIZ.  c.  4. 

"  An  Act  against  covinous  and  fraudulent  conveyances.^'*  [n) 

*  For  as  much  as  not  only  the  Queen's  most  excellent  Majesty, 

*  but  also  divers  of  her  Highness'  good   and   loving  subjects,  and 

*  bodies  politic  and  corporate,  after  conveyances  obtained  or  to  be 
^  obtained,  and  purchases  made  or  to  be  made,  of  lands,  tenements, 
'  leases,   estates  and  hereditaments,  for  money  or  other  good  con- 

*  siderations,  may  have,  incur  and  receive  great  loss  and  prejudice 
'  by  reason  of  firaudulent  and  covinous  conveyances,  estates,  gifts, 

*  grants,  charges  and  limitations  of  uses  heretofore  made  or  hereafter 
^  to  be  made,  of,  in  or  out  of  lands,  tenements  or  hereditaments  so 

.    (a)  Arde^  pt.   1.  p.    101.     And  see      Adolp.  131.  2  Nev.  &  Mann.  64. 
Poe  d.   Tunstm  v.  BottrieU,  5  Barn.  &  . 

G  G  2 


:m 


-v-z* 


(218)  '        APPENDIX  TO  THE   COPYHOLDER. 

'  purchased  or  to  be  purchased ;   which  said  gifts,  grants,  charges, 

*  estates,  uses  and  convey^ces  were,  or  hereafter  shall  be,  meant ^d 

*  intended  by  the  parties  that  so  make  the  same  to  be  fraudulent  and 

*  covinous,  of  purpose  and  intent  to  deceive  such  as  have  purchased 
'  or  shall  purchase  the  same ;  or  else  by  the  secret  intent  of  the 
'  parties  the  same  to  be  to  tlieir  own  proper  use,  and  at  their  fiee 

*  disposition,  coloured  nevertheless  by  a  fained  countenance  and 
^  shew  of  words  and  sentences,  as  though  the  same  were  made  bond 
*^dey  for  good  causes,  and  upon  just  and  lawful  considerations  :^~ 

§.  2.  "  For  remedy  of  which  inconveniences,  and  for  the  avoiding 
of  such  fraudulent,  fained  and  covinous  conveyances,  gifts,  grants, 
charges,  uses  and  estates,  and  for  the  maintenance  of  upright  and 
just  dealing  in  the  purchasing  of  lands,  tenements,  and  heredi- 
taments ;  Be  it  ordained  and  enacted  by  the  authority  of  this  present 
parliament,  that  all  and  every  conveyance,  grant,  charge,  lease,  estate, 
incumbrance  and  limitation  of  use  or  uses,  of,  in  or  out  of  any  lands, 
tenements,  or  other  hereditaments  whatsoever,  had  or  made  any  time 
heretofore  sithence  the  beginning  of  the  Queen^s  Majesty^'s  reign 
that  now  is,  or  at  any  time  hereafter  to  be  had  or  made,  for  the 
intent  and  of  purpose  to  defraud  and  deceive  such  person  or  persons, 
bodies  politic  or  corporate,  as  have  purchased  or  shall  afterwards 
purchase  in  fee-simple,  fee-tail,  for  life,  lives  or  years,  the  same  lands, 
tenements  and  hereditaments,  or  any  part  or  parcel  thereof,  so  for- 
merly  conveyed,  granted,  leased,  charged,  incumbered  or  limited  in 
use,  or  to  defraud  and  deceive  such  as  have  or  shall  purchase  any 
rent,  profit  or  commodity  in  or  out  of  the  same,  or  any  part  thereof, 
shall  be  deemed  and  taken  only  as  against  that  person  and  persons, 
bodies  politic  and  corporate,  his  and  their  heirs,  successors,  exe- 
cutors, administrators  and  assigns,  and  against  all  and  every  other 
person  and  persons  lawfully  having  or  claiming  by,  from  or  under 
them,  or  any  of  them,  which  have  purchased  or  shall  hereafter  so 
purchase  for  money  or  other  good  consideration,  the  same  lands, 
tenements  or  hereditaments,  or  any  part  or  parcel  thereof,  or  any 
rent,  profit  or  commodity  in  or  out  of  the  same,  to  be  utterly  void, 
frustrate  and  of  none  effect;  any  pretence,  colour,  &ined  conu- 
deration,  or  expressing  of  any  use  or  uses  to  the  contrary  notwith- 
standing.** 

§.  3.  "  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  and  every  the  parties  to  such  frdned,  covinous  and  fiimdalent 
gifts,  grants,  leases,  charges  or  conveyances  before  expressed,  or 
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being  privy  and  knowing  of  the  same  or  any  of  them,  which  after 
the  twentieth  day  of  April  next  coming  shall  wittingly  and  willingly 
put  in  lire,  arow,  maintain,  justify  or  defend  the  same,  or  any  of 
tbem,  as  true,  simple,  and  done,  had  or  made,  band  fde^  or  upon 
good  consideration,  to  the  disturbance  or  hindrance  of  the  said  pur- 
chaser or  purchajsers,  lessees  or  grantees,  or  of  or  to  the  disturbance 
or  hindrance  of  their  heirs,  successors,  executors,  administrators  or 
assigns,  or  such  as  Have  or  shall  lawfully  claim  anything  by  from  or 
under  them  or  any  of  them,  shall  incur  the  penalty  and  forfeiture  of 
one  year's  value  of  the  said  lands,  tenements  and  hereditaments,  so 
purchased  or  charged ;  the  one  moiety  whereof  to  be  to  the  Queen^s 
Majesty,  her  heirs  and  successors,  and  the  other  moiety  to  the  party 
or  parties  grieved  by  such  &ined  and  fraudulent  gift,  grant,  lease, 
conveyance,  incumbrance,  or  limitation  of  use,  to  be  recovered  in  any 
of  the  Queen's  courts  of  record,  by  action  of  debt,  bill,  plaint  or 
information,  wherein  no  essoin,  protection  or  wager  of  law  shall  be 
admitted  for  the  defendant  or  defendants;  and  also  being  thereof 
lawfully  convicted,  shall  suffer  imprisonment  for  one  half  year  without 
bail  or  mainprise.** 

%.  4.  ^^  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
that  this  act  or  any  thing  therein  contained  shall  not  extend  or  be 
construed  to  impeach,  defeat,  make  void  or  frustrate  any  conveyance, 
assignment  of  lease,  assurance,  grant,  charge,  lease,  estate,  interest 
or  limitation  of  use  or  uses,  of,  in,  to  or  out  of  any  lands,  tenements  or 
hereditaments  heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bond,  fide  to  any 
person  or  persons,  bodies  politic  or  corporate ;  any  thing  before  men- 
tioned to  the  contrary  hereof  notwithstanding.** 

§•  5.  ^*  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  that  if 
any  person  or  persons  have  heretofore  sithence  the  beginning  of  the 
Queen*s  Majesty's  reign  that  now  is,  made  or  hereafter  shall  make  any 
conveyance,  gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or 
assurance  of,  in  or  out  of  any  lands,  tenements  or  hereditaments,  with 
any  clause,  provision,  article  or  condition  of  revocation,  determina- 
tion or  alteration,  at  his  or  their  will  or  pleasure,  of  such  conveyance, 
assurance,  grants,  limitations  of  uses  or  estates  of,  in  or  out  of  the  said 
lands,  tenements  or  hereditaments,  or  of,  in  or  out  of  any  part  or 
parcel  of  them,  contained  or  mentioned  in  any  writing,  deed  or  in- 
denture, of  such  assurance,  conveyance,  grant  or  gift ;  and  after  such 
conveyance,  grant,  gift,  demise,  charge,  limitation  of  uses  or  assurance 
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80  made  or  had,  shall  or  do  bargain,  sell,  demise,  grant,  convey  or 
charge,  the  same  lands,  tenements  or  hereditaments,  or  any  part  or 
parcel  thereof,  to  any  person  or  persons,  bodies  politic  and  corporate, 
for  money  or  other  good  consideration  paid  or  given,  (the  said  first 
conveyance,  assurance,  gift,  grant,  demise,  charge  or  limitation,  not 
by  him  or  them  revoked,  made  void  or  altered,  according  to  the 
power  and  authority  reserved  or  expressed  unto  him  or  them  in  and 
by  the  said  secret  conveyance,  assurance,  gift  or'grant,)  that  then  the 
said  former  conveyance,  assurance,  gift,  demise  and  grant,  as  touch- 
ing the  said  lands,  tenements,  and  hereditaments,  so  after  bargained, 
sold,  conveyed,  demised  or  charged  against  the  said  bargainees,  vendees, 
lessees,  grantees,  and  every  of  them,  their  heirs,  successors,  executors, 
administrators  and  assigns,  and  against  all  and  every  person  and  per- 
sons which  have,  shall  or  may  lawfully  claim  any  thing,  by  from  or 
under  them  or  any  of  them,  shall  be  deemed  taken  &nd  adjudged  to 
be  void,  fi-ustrate,  and  of  none  effect,  by  virtue  and  force  of  this  pre- 
sent act."  ^ 

§.  6.  "  Provided  nevertheless,  that  no  lawftd  mortgage  made  or  to  be 
made  hondjide^  and  without  fraud  or  covin,  upon  good  consideration, 
shall  be  impeached  or  impaired  by  force  of  this  act,  but  shall  stand  in 
the  like  force  and  effect  as  the  same  should  have  done  if  this  act  had 
never  been  had  nor  made ;  any  thing  in  tliis  act  to  the  conti*ary  in 
anywise  notwitlistanding." 


[  Vide  35  Eliz.  c.  2.  being  an  act  to  restrain  Popish  Recusants  to 
some  certain  ]>laces  of  abode.  Tlie  5th  section,  which  relates  to  the 
forfeiture  of  copyholds  by  recusant  convicts,  is  extracted,  ante  pt  I. 
p.  108.  n.  (a).     See  also  Co.  Cop.  s.  52.  Tr.  121.] 


[Vide  7  Jac.  1.  c.  21.  An  act  for  confirmation  of  decrees  thereafter 
to  be  made  in  the  Exchequer  Chamber,  and  Duchy  Court,  concern- 
ing customary  or  copyhold  lands  and  tenements.  A  full  extract 
from  it  is  given  in  a  note  to  Brown  &  Rawlinsy  1  East,  431. 
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21  JAC.  1.  c.  15. 

"  An  Act  to  enable  Judges  and  Jt^tices  of  tJie  Peace  to  give  restitu- 
tion of  possession  in  certain  cases.'*'  [See  15  R.  2.  c.  2.  8  Hen.  (>. 
c.  9.  31  Eliz.  c.  11.] 

"  Be  it  enacted  by  the  authority  of  this  present  parliament,  tliat 
such  judges,  justices,  or  justice  of  the  peace,  as  by  reason  of  any  act 
or  acts  of  parliament  now  in  force  are  authorised  and  enabled,  upon 
inquiry,  to  give  restitution  of  possession  unto  tenants  of  any  estate  of 
fireehold,  or  of  their  lands  or  tenements,  which  shall  be  entered  upon 
with  force,  or  from  them  withholden  by  force,  shall  by  reason  of  this 
present  act  have  the  like  and  the  same  authority  and  ability  from 
henceforth  (upon  indictment  of  such  forcible  entries,  or  forcible  with- 
holdings before  them  duly  found)  to  give  like  restitution  of  possession 
unto  tenants  for  term  of  years,  tenants  by  copy  of  court  roily  guardians 
by  knight  service,  tenants  by  elegit,  statute  merchant  and  staple,  of 
lands  or  tenements  by  them  so  holden,  which  shall  be  entered  upon 
by  force,  or  holden  from  them  by  force."  (a) 


19  CAR.  II.  c.  6. 

"  An  Act  for  the  redress  of  inconveniences  by  want  of  proof  of  the 
deceases  of  persons  beyond  the  sea^y  or  absenting  themselves^  upon 
whose  lives  estates  do  depend^     [See  also  6  Anne,  c.  18.] 

§.  1.  "Whereas  divers  lords  of  manors  and  others  have  used 
to  grant  estates  by  copy  of  court-roll,  for  one,  two,  or  more  life 
or  lives,  according  to  the  custom  of  their  several  manors ;  and  have 
also  granted  estates  by  lease  for  one  or  more  life  or  lives ;  or  else  for 
years,  determinable  upon  one  or  more  life  or  lives,  and  it  hath  often 
happened  that  such  person  or  persons,  for  whose  life  or  lives  such 
estates  have  been  granted,  have  gone  beyond  the  seas,  or  so  absented 
themselves  for  many  years,  that  the  lessors  and  reversioners  cannot 
find  out  whether  such  person  or  persons  be  alive  or  dead,  by  reason 

(a)  Ante,  pt.  \,  p.  505.  n.  (e). 
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whereof  such  lessors  and  reversioners  have  been  held  out  of  possesskn, 
of  their  tenements  for  many  years,  after  all  the  lives  upon  which  sach 
estates  depended  are  dead,  in  regard  that  the  lessors  and  reTereioners 
when  they  have  brought  actions  for  the  recovery  of  their  tenementB, 
have  been  put  upon  it  to  prove  the  death  of  their  tenants,  when  it  is 
almost  impossible  for  them  to  discover  the  same.** 

§.  2.  ^'  For  remedy  of  which  mischief,  so  frequently  happening  to 
such  lessors  or  reversioners,  be  it  enacted  by,  &c.,  that  if  suchpenon 
or  persons,  for  whose  life  or  lives  such  estates  have  been  or  shall  be 
granted  as  aforesaid,  shall  remain  beyond  the  seas,  or  elsewhere  ab- 
sent themselves  in  this  realm,  by  the  space  of  seven  years  together, 
and  no  sufficient  and  evident  proof  be  made  of  the  lives  of  such  per- 
son or  persons  respectively,  in  any  action  commenced  for  recovery  of 
such  tenements  by  the  lessors  or  reversioners ;  in  every  such  case  the 
person  or  persons  upon  whose  life  or  lives  such  estate  depended, 
shaU  be  accounted  as  naturally  dead ;  and  in  every  action  brought 
for  the  recovery  of  the  said  tenements  by  the  lessors  or  reversionen 
their  heirs  or  assigns,  the  judges  before  whom  such  action  shall  be 
brought,  shall  direct  the  jury  to  give  their  verdict  as  if  the  person  so 
so  remaining  beyond  the  seas,  or  otherwise  absenting  himself,  were 
dead." 

§.  3.  *^  And  be  it  further  enacted,  that  in  any  such  action  wherein 
the  life  or  death  of  any  such  person  or  persons  shall  come  in  questioo 
between  the  lessor  or  reversioner  and  tenant  in  possession,  it  shaU  and 
may  be  lawful  for  the  lessor  or  reversioner  to  take  exception  to  any 
of  the  jurors  returned  for  the  trial  of  that  cause,  that  the  greatest  part 
of  the  real  estate  of  any  of  such  jurors  is  held  by  lease  or  copy  for 
lives,  who  upon  proof  thereof  shall  be  set  aside,  as  in  case  of  other 
legal  challenges.'* 

§.  5.  ^'  Provided  always,  and  be  it  enacted,  That  if  any  person  or 
persons  shall  be  evicted  out  of  any  lands  or  tenements  by  virtue  of 
this  act,  and  afterwards,  if  such  persons  or  persons,  upon  whose  life 
or  lives  such  estate  or  estates  depend,  shall  return  again  from  beyond 
seas,  or  shall,  on  proof  in  any  action  to  be  brought  for  recovery  of  the 
same,  be  made  to  appear  to  be  living,  or  to  have  been  living  at  the 
time  of  the  eviction ;  that  then  and  from  thenceforth,  the  tenant  or 
lessee  who  was  ousted  of  the  same,  his  or  their  executors,  administrsp 
tors,  or  assigns,  shall  or  may  re-enter,  re-possess,  have,  hold,  and 
enjoy  the  said  lands  or  tenements  in  his  or  their  former  estate,  for  and 
during  the  life  or  lives,  or  so  long  term  as  the  said  person  or  persons, 
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Upon  whose  life  or  lives  the  said  estate  or  estates  depend,  shall  be 
liying;  and  also  shall,  upon  action  or  actions  to  be  brought  by  him 
or  them  against  the  lessors,  reversioners,  or  tenants  in  possession,  or 
other  persons  respectively,  which  since  the  time  of  the  said  eviction 
received  the  profits  of  the  said  lands  or  tenements,  recover  for  damages 
thefiiU  profits  of  the  said  lands  or  tenements  respectively,  with  law- 
ful interest  for  and  firom  the  time  that  he  or  they  were  ousted  of  the 
same  laods  or  toiements,  and  kept  and  held  out  of  the  same  by  the 
said  lessors,  reversioners,  tenants,  or  other  persons  who  after  the  said 
eviction  received  the  profits  of  the  said  lands  or  tenements,  or  any  of 
them  respectively,  as  weU  in  the  case  when  the  said  person  or  persons, 
upon  whose  life  or  Kves  such  estate  or  estates  depend,  are  or  shall  be 
dead  at  the  time  of  bringing  of  the  said  action  or  Actions,  as  if  the 
said  person  or  persons  were  then  living.*' 

7  ANNE,  c.  10. 

**  An  Act  far  rendering  more  effectual  the  laws  concerning  Commis- 
sioners of  Sewers  J* 

§.  1.  *^  Whereas  by  the  laws  now  in  force  concerning  commission- 
ers of  sewers,  it  is  provided,  that  if  any  person  or  persons,  being 
aisessed  or  taxed  to  any  lot  or  charge,  for  any  lands,  tenements,  or 
hereditaments,  within  the  limits  of  any  such  commission,  do  not  pay 
the  said  lot  and  charge,  according  to  the  order  and  assignment  of  the 
commissioners,  having  power  of  the  execution  of  the  said  commission, 
that  then  the  said  commissioners,  for  lack  of  payment  of  such  lot  and 
charge,  may  decree  and  ordain  the  said  lands  and  tenements  from  the 
owner  or  owners  thereof,  and  their  heirs,  and  the  heirs  of  every  of 
them,  to  any  person  or  persons,  for  term  of  years,  term  of  life,  fee 
ample,  or  fee  tail,  for  payment  of  the  same  lot  and  charge,  the  said 
decrees  and  ordinances  to  be  executed  in  such  manner,  as  by  the  said 
laws  now  in  force  it  is  directed  and  appointed:  And  it  is  thereby  pro- 
vided, that  the  same  decrees  and  ordinances  shall  bind  all  and  every 
person  and  persons,  that  at  the  making  of  the  same  decree  had  any 
interest  in  such  lands,  tenements,  and  hereditaments,  in  use,  posses- 
sion, reversicm,  or  remainder,  their  heirs  and  feoffees,  and  every  of 
them,  and  shall  also  bind  as  well  the  lands,  tenements,  and  heredita- 
ments of  the  King  of  England,  as  all  and  every  other  person  and  per- 
sons, and  their  heirs,  and  such  their  interest,  as  they  shall  fortune  to 
have  in  any  lands,  tenements,  and  hereditaments,  or  other  casual 
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profit,  advantage,  or  commodity,  whatsoever  they  be,  whereunto  the 
said  laws,  ordinances,  and  decrees,  shall  in  any  wise  extend,  according 
to  the  true  purport,  meaning,  and  intent  of  the  said  laws ;  but  the  said 
laws  of  sewers  now  in  force  have  been  found  defective,  in  that  suf- 
ficient power  and  authority  is  not  thereby  given  to  commissioners  of 
sewers  to  make  sale  of  copyhold  or  customary  lands  within  the  limits 
of  their  commission,  for  the  causes  aforesaid.  For  remedy  whereof^ 
be  it  enacted  by  &c.,that  from  and  after  the  25th  day  of  March,  1709, 
it  shall  and  may  be  lawfiil,  to  and  for  the  commissioners  authorised 
by  commission  from  her  Majesty,  her  heirs,  and  successors,  or  any  six 
or  more  of  them,  to  put  in  execution  the  laws  now  in  force  concerning 
sewers,  for  non-payment  of  any  lot  or  charge,  assessed  or  charged 
upon  any  copyHold  or  customary  lands  within  the  limits  of  their  com- 
mission, and  by  the  power  and  authority  of  the  said  commission  of 
sewers,  to  decree  and  ordain  the  said  copyhold  or  customary  lands  so 
charged,  from  the  owner  or  owners,  and  their  heirs  and  the  heirs  of 
every  of  them,  to  any  person  or  persons,  for  such  estate  and  interest 
therein,  as  the  said  owner  or  owners  thereof,  or  any  claiming  in  re- 
mainder under  them  at  the  time  of  such  decree  made,  had  in  the  same 
copyhold  lands,  tenements;  and  hereditaments :  the  said  decrees  to  be 
made  and  executed,  as  decrees  concerning  freehold  lands  are,  by  the 
said  laws  now  in  force,  to  be  made  and  executed.^' 

§,  2.  "  Provided  always,  that  all  and  every  person  and  persons, 
to  whom  any  such  sale  of  copyhold  or  customary  lands  or  tenements 
shall  be  made,  shall,  before  such  time  as  they  or  any  of  them  shall  enter 
or  take  any  profit  of  the  same  lands  or  tenements,  agree  and  compound 
with  the  lords  of  the  manors,  of  whom  the  same  shall  be  holden,  for 
such  fines  or  incomes  as  heretofore  hath  been  most  usual  and  accus- 
tomed to  be  yielded  or  paid  therefore ;  and  that  upon  every  such 
agreement  or  composition,  the  said  lord  for  the  time  being,  at  the  next 
court  to  be  holden  at  or  for  the  said  manors,  shall  not  only  grant  to 
such  vendee  or  vendees,  upon  request,  the  same  copyhold  or  customary 
lands  or  tenements,  by  copy  of  court  roll  of  the  said  manors,  for  such 
estate  or  interest  as  to  them  shall  be  so  decreed  or  sold,  and  reserving 
the  ancient  rents,  customs,  and  services ;  but  also  shall,  in  the  same 
court,  admit  them  tenants  of  the  same  copyhold  or  customary  lands, 
as  other  copyholders  of  the  same  manors  have  been  wont  to  be  ad- 
mitted, and  to  receive  their  fealty  accordingly." 
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9  GEO.  II.  c.  36.  (a) 

"  An  Act  to  restrain  the  disposition  of  lands^  whereby  the  same  become 

unalienable.^ 

*^  Whereas  gifts  or  alienations  of  lands,  tenements,  or  hereditaments, 
in  mortipain,  are  prohibited  or  restrained  by  Magna  Charta^  and 
divers  other  wholesome  laws  (6),  as  prejudicial  to,  and  against  the 
common  utility ;  nevertheless  tiiis  public  mischief  has  of  late  greatiy 
increased  by  many  large  and  improvident  alienations  or  dispositions 
made  by  languishing  or  dying  persons,  or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths,  to  the  dis- 
herison of  their  lawful  heirs :     For  remedy  whereof,  be  it  enacted  by, 
&€.,  that  from  and  after  the  twenty-fourth  day  of  June,  which  shall  be 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  thirty-six, 
no  manors,  lands,  tenements,  rents,  advowsons,  or  other  hereditaments, 
corporeal  or  incorporeal  whatsoever,  nor  any  sum  or  sums  of  money, 
goods,  chattels,  stocks  in  the  public  funds,  securities  for  money,  or 
any  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned  or  appointed, 
or  any  ways  conveyed  or  settied  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  any  ways  charged  or  incumbered  by  any  person  or 
persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses 
whatsoever ;  imless  such  gift,  conveyance,  appointment,  or  settiement 
of  any  such  lands,  tenements,  or  hereditaments,  sum  or  sums  of  money, 
or  personal  estate,  (other  than  stocks  in  the  public  funds,)  be  and  be 
made  by  deed  indented,  sealed,  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  calendar  months  at  least  before  the 
death  of  such  donor  or  grantor,  (including  the  days  of  the  execution 
and  death,)  and  be  inroUed  in  his  Majesty's  High  Court  of  Chancery, 
within  six  calendar  months  next  after  the  execution  thereof;  and 
miless  such  stocks  be  transferred  in  the  public  books  usually  kept  for 
the  transfer  of  stocks,  six  calendar  months  at  least  before  the  death  of 
such  donor  or  grantor,  (including  the  days  of  the  transfer  and  death,) 

(a)  See  this  statute  and  the  exposition      pt.  1 .  p.  244. 
thereof  in  Duke's   Ch.   Uses  by  Bridg-  (6)  Aniff  pt.  1.  p.  248. 

man,  pp.  197,  213,  &c.     And  see  ante, 
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and  unless  the  same  be  made  to  take  effect  in  possession  for  the  clur 
ritable  use  intended,  immediately  from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reservation,  trust,  condition,  liimta- 
tion,  clause,  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or 
grantor,  or  of  any  person  or  persons  claiming  under  him.^ 

[§.  2.  Provides  that  the  above  restrictions  shall  not  extend  to  any 
purchases  for  valuable  consideration.] 

[§.  3.  Enacts  that  gifts,  &c.  otherwise  made,  shall  be  abaolvtely 
null  and  void.] 

[§.  4.  Excepts  out  of  the  above  provisions  any  dispositions  to,  or 
in  trust  for  either  of  the  two  Universities  in  England,  or  any  of  the 
colleges,  or  houses  of  learning,  within  either  of  them,  or  to  or  in  tnut 
for  the  colleges  of  Eton,  Winchester,  or  Westminster,  for  the  better 
support  of  the  scholars  only  on  the  foundations.] 

9  GEO.  IV.  c.  85. 

^*  An  Act  for  remedying  a  defect  in  the  titles  of  lands  pwrchtuedfor 

charitable  purposes?^ 

^^  Whereas  by  an  act  passed  in  the  ninth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Second, and  intituled  An  Act  to  restftjanihi 
disposition  of  lands  whereby  the  same  become  unalienabley  it  was 
amongst  other  things  enacted,  that  after  the  twenty -fourth  day  of  June, 
one  thousand  seven  hundred  and  thirty-six,  no  manors,  lands,  tene- 
ments, rents,  advowsons,  or  other  hereditaments,  corporeal  or  incor- 
poreal, whatsoever,  should  be  given,  granted,  aliened,  limited,  released, 
transferred,  assigned,  or  appointed,  or  anyways  conveyed  or  settled  to 
or  upon  any  person  or  persons,  bodies  politic  or  corporate,  or  other- 
wise, for  any  estate  or  interest  whatsoever,  or  anyways  charged  or 
incumbered  by  any  person  or  persons  whatsoever,  in  trust  for  the 
benefit  of  any  charitable  uses  whatsoever,  unless  such  gift,  conveyance, 
appointment,  or  settlement  of  any  such  lands,  tenements,  or  heredita- 
ments were  made  by  deed  indented,  sealed  and  delivered  in  the  pre- 
sence of  two  or  more  credible  witnesses,  twelve  calendar  months  at  the 
least  before  the  death  of  such  donor  or  grantor,  (including  the  days  of 
the  execution  and  death,)  and  were  enroUed  in  his  Majesty^s  High 
Court  of  Chancery  within  six  calendar  months  next  after  the  execu- 
tion thereof,  and  unless  the  same  were  made  to  take  effect  in  possession, 
for  the  charitable  use  intended,  immediately  from  the  making  thereof 
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rithout  any  power  of  relocation,  reseiration,  trust,  com^- 
tion,  clanae,  or  agreement  whatsoever,  for  the  benefit  of  the 
antor,  or  of  any  person  or  persons  claiming  under  him ; 
thereby  provided,  that  nothingrthereinbefore  mentioned, 
the  Koling  and  delivery  of  any  deed  or  deeds  twelve 
tmthB  at  least  before  the  death  of  the  grantor,  should  ex- 
construed  to  extend  to  any  purchase  of  any  estate  or  io- 
ads,  tenementa,  or  hereditaments,  to  be  made  really  and 
or  a  lidl  and  valuable  conBideration  actually  paid  at  or 
making  such  coitTeyance,  without  fraud  or  collusion ;  and 
toy  enacted,  that  all  gifts,  grants,  appointments,  assurances, 
nd  settlements  whatsoever,  of  any  lands,  tenements,  or 
litamenla,  or  of  any  estate  or  interest  therein,  or  (rf  any 
icumbrance  affecting  or  to  affect  any  lands,  tenements,  or 
its,    to  or  in  trust  for  any  charitable   uses  whatsoever, 
Id  at  any  time  after  the  said  twenty-fourth  day  of  June,  one 
Ten  hundred  and  thirty-six,  be  made  in  any  other  manner  or 
<y  the  said  act  was  directed  and  appointed,  should  be  ab- 
1  to  all  intents  and  purposes  null  and  void :  And  whereasthe 
ion  contained  in  the  said  recited  act,  in  relation  to  the 
purchase  of  any  estate  or  interest  in  lands,  tenements,  or  hereditaments^ 
forafull  and  valuable  con»derataon,  was  only  intended  to  prevent  such 
inrchases  from  being  avoided  by  reason  of  the  death  of  the   grant(»> 
rithin  twelve  calendar  months  aflcr  the  sealing  and  delivery  of  the 
leed  01  deeds  relating  thereto ; — And  whereas  it  has  notwithstanding 
)«en  generally  t^prehended  that  the  said  last  mentioned  provision  was 
Qteoded  wholly  to  exempt  such  purchases  from  the  operation  of  the 
aid  act,  and  in  consequence  thereof  the  formalities  by  the  said  act 
resaibed,  in  relation  to  the  conveyance  of  hereditaments  to  charitable 
i^es,  have  in  divers  instances  been  omitted  on  purchases  for  a  full  and 
aloable  conraderation,  and  by  reason  of  such  omission  the  title  to 
Qch  hra^ditaments  may  be  considered  defective : — And  whereas  it  is 
xpedient  that  provision  should  be  made  for  remedying  such  defect  in 
lanner  hereinafter  mentioned: — May   it  therefore,  &c.,  and  be  it 
nacted  by,  &c.,  that  where  any  lands,  tenements,  or  hereditaments,  or 
&y  estate  or  interest  therein,  have  or  has  been  purchased  for  a  iiilt 
nd  valuable  consideration,  in  trust  or  for  the  benefit  of  any  charitable 
ses  whatsoever,  and  such  fiill  and  valuable  consideration  has  been 
dually  pud  for  the  same,  every  deed  or  other  assurance  already  made 
yt  the  purpose  of  conveying  or  assuring  such  lands,  tenements,  or  he- 
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reditaments,  estate  or  interest  as  aforesaid,  in  trust  or  for  the  benefit  of 
such  charitable  uses,  (if  made  to  take  effect  in  possession,  for  the 
charitable  use  intended,  immediately  from  the  making  thereof,  aod 
without  any  power  of  reiFtx^ation,  reservation,  trust,  condition,  limita- 
tion, clause,  or  agreement  whatsoever,  for  the  benefit  of  the  grantor,  or 
of  any  person  or  persons  claiming  under  him,)  shall  be  as  good  and 
valid,  and  of  the  same  effect,  both  for  establishing  derivative  titles, 
and  in  all  other  respects,  as  if  the  several  formalities  by  the  said  act 
prescribed  had  been  duly  observed  and  performed.** 

§.  2.  ^'  Provided  always,  and  be  it  fiirther  enacted,  that  nothing  in  this 
act  contained  shall  extend  to  give  effect  to  any  deed  or  other  assurance 
heretofore  made,  so  far  as  the  same  has  been  already  avoided  by  soit 
at  law  or  in  equity,  or  by  any  other  legal  or  equitable  means  whatso- 
ever, or  to  affect  or  prejudice  any  suit  at  law  or  in  equity  SiCtnally 
conmienced  for  avoiding  any  such  deed  or  other  assurance,  or  for  de- 
feating the  charitable  uses  in  trust  or  for  the  benefit  of  which  sach 
deed  or  other  assurance  may  have  been  made.*' 

§.  d.  ^'  Provided  also,  and  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  construed  to  dispense  with  any  of  the  said  several 
formalities  prescribed  by  the  said  recited  act,  in  relation  to  anj  deed 
or  other  assurance  which  shall  be  made  after  the  passing  of  this 
present  act*' 

52  GEO.  III.  c^  102. 

"  An  Act  for  the  registering  and  securing  of  charitable 

donations^    (a) 

"  Whereas  charitable  donations  have  been  given  for  the  benefit  of 
the  poor  and  other  persons  in  England  and  Wales  to  a  very  con- 
siderable amount,  and  many  of  the  aforesaid  donations  appear  to  hare 
been  lost,  and  others,  from  the  neglect  of  payment  and  the  inatten- 
tion of  those  persons  who  ought  to  superintend  them,  are  in  danger 
of  being  lost,  or  rendered  very  difficult  to  be  preserved :  Be  it  there- 
fore enacted  by,*'  &c.  "  That  a  memorial  or  statement  of  the  real  and 
personal  estate,  and  of  the  gross  annual  income,  investment,  and  the 

(a)  Vide  Stat.  43  Eliz.  c.  4,  of  cha-  expositions   of  that   stat.»    by  Sir  F. 

ritable  uses,  intituled,  "  An  Act  to  re-  Moore,  tb.  p.  122. 
dress    the    mlsemployment    of    lands,  Vide  also  52  Geo.  8.  c.  101,  "An 

goods,  and  stocks  of  money  heretofore  Act  to  provide  a  summary  remedy  in 

given  to  certain  charitable  uses."  Duke*s  cases  of  abuses  of  trusts  created  ftf 

Ch.  Uses,  by  Bridgman,  p.  1 ;  and  the  charitable  purposes.** 
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general  and  particular  objects  of  all  and  every  charity  and  charities, 
and  charitable  donations,  for  the  benefit  of  any  poor  or  other  persons 
in  any  place  in  England  and  Wales,  which  shall  have  been  founded, 
established,  made,  benefited,  increased  or  secured,  together  with  the 
names  of  the  respective  founders  of  or  benef&ctors  thereto,  where 
known,  and  also  of  the  person  or  persons  in  whose  custody,  posses- 
sion, or  control,  the  deeds,  wills,  and  other  instruments  whereby 
such  charities  or  charitable  donations  shall  have  been  founded,  estab- 
lished, made,  benefited,  increased,  or  secured,  may  be,  and  also  of  the 
names  of  the  then  trustee  or  trustees,  feoffee  or  feoffees,  possessor  or 
possessors  of  such  real  or  personal  estate,  shall,  from  and  after  six 
calendar  months  after  the  passing  of  this  act,  be  registered  by  such 
person  or  persons  who  shall  then  be  the  trustee  or  trustees,  feoffee  or 
feoffees,  possessor  or  possessors  thereof,  or  some  or  one  of  such 
persons,  in  manner  and  in  the  form  contained  in  the  schedule  to 
this  act  annexed,  in  the  office  of  the  Clerk  of  the  Peace  of  the 
county,  or  city,  or  town,  being  a  county  of  itself,  within  which  such 
poor  or  other  persons  shall  be ;  and  such  memorial  or  statement  shall 
be  signed  by  such  person  or  persons  causing  the  same  to  be  re- 
gistered and  left  in  the  said  office  of  such  Clerk  of  the  Peace,  who 
shall  forthwith  transmit  a  duplicate  or  copy  of  the  same  unto  the  en- 
lofanent  office  of  the  High  Court  of  Chancery." 

§.  2.  ^^And  be  it  finrther  enacted,  that  wherever  any  such 
charity  or  charitable  donations  shall  be  founded,  established,  made, 
or  benefited,  increased  or  secured  by  any  deed,  will,  or  other  instru- 
ment hereafter  to  be  made  or  executed  by  any  person  or  persons,  that 
then  a  like  memorial  or  statement,  according  to  the  directions  herein- 
before contained,  shall  be  registered,  and  left  and  transmitted  as  afore- 
said, by  such  person  or  persons  as  are  hereinbefore  mentioned,  within 
twelve  months  after  the  decease  of  such  person  or  persons  by  whom 
any  such  wiU,  deed,  or  deeds,  or  other  instrument  shall  have  been 
made  or  executed." 

[§.  5.  Provides  that  if  any  charitable  donation  shall  not  be  duly 

registered  under  that  Act,  any  two  or  more  persons  interested  in  the 

,  donation  may  complain  thereof,  by  petition  to  the  Courts  of  Chancery 

or  Exchequer,  who  shall  hear  and  determine  the  same  ;  and  the  order 

therein  to  be  conclusive.] 

[§.  9.  Gives  the  Court  of  Quarter  Sessions  power  to  extend  the  period 
ibr  registering  charitable  donations,  not  exceeding  six  calendar  months.] 

[§.  10.  Provides  that  the  act  shall  not  extend  to  charitable  dona- 
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tions  Dot  issuing  out  of  or  secured  upou  laDds,  teDement^,  or  bi 
meots,  or  directed  to  be  secored  thereoD,  or  to  be  pemiauei 
vested  in  government  or  any  public  stocks  or  funds,  nor  to  do 
which  may  be  wholly  or  in  part  expended  in  the  charitable  p] 
designed,  at  the  discretion  of  the  trustees,  &c.] 

[§§.  11,  12,  13.  Provide  that  the  act  shall  not  extend  to  a 
pital,  school,  or  other  charitable  institution,  founded,  improved 
gulated  by  or  under  the  authority  of  (be  King,  or  any  of  his 
cessors,  or  of  aoy  special  act  of  Parliament  thereunto  particol 
lating ;  oor  to  aDy  charitable  donation  under  the  snperinlend 
any  such  hospital,  school,  or  institution ;  nor  the  governors  of  1 
poration  of  the  charity  for  the  relief  of  poor  widows  and  chii 
clergymen ;  nor  to  any  friendly  society,  the  rules  whereof  shi 
been  confirmed  according  to  the  provisions  of  (he  act  or  acts 
encouragement  and  relief  of  friendly  societies ;  nor  to  either 
Universities  of  Oxford  or  Cambridge,  not  (o  any  college  or  hal 
to  belonging,  nor  to  any  charitable  bequest,  devise,  gift  or  foui 
beloD^g  thereto,  or  under  the  control,  direction,  superinteod 
management  of  the  said  universities,  or  either  of  tbem,  or  any 
or  hall  therein  respectively ;  nor  to  the  Radcliffe  Infirmary  wit 
University  of  Oxford;  nor  to  the  colleges  of  Westminster,  ] 
Winchester;  nor  to  any  cathedral  or  collegiate  church,  withii 
land  and  Wales ;  nor  to  the  Charter-house ;  nor  to  the  coipon 
the  Trinity-house  of  Deptford  Stroud ;  nor  to  any  iimds  applic 
charitable  purposes  for  the  benefit  of  any  persons  of  the  Jewish  i 
nor  to  any  charitable  foundation  or  donation  given  to  and 
benefit  of  any  person  or  persons  of  the  society  or  people 
Quakers,  and  which  shall  be  under  the  superintendance  and  i 
of  persons  of  that  persuasion ;  nor  to  any  charity  or  charitable 
tion  or  foundation,  the  accounts  of  the  income  and  expenditure 
of  shall  have  been  directed  to  be  annually  passed  in  the  High 
of  Chancery,  nor  to  any  charit/  or  charitable  donation  or 
ation,  the  annual  gross  income  whereof  did  not  exceed  fort 
lings,  and  of  which  the  trustee  or  trustees,  feoffee  m'  feoffees,  poi 
or  possessors,  some  of  one  of  tbem,  might  within  nx  months  af 
passing  of  the  act,  deposit  in  the  hands  of  the  minister  of  the 
wherein  any  of  the  objects  of  such  charity,  charitable  donat 
foundation  should  be,  a  written  memorial  or  statement  in  like  ft 
in  the  schedule  thereunto  annexed  is  contained,  and  which  bj 
minister  should  be  forthwitb  deposited  iu  the  parish  chest] 


^'^ 
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§.  14.  "  And  be  it  further  enacted.  That  where  any  body  corjio- 
rate,  guild,  or  fraternity,  shall  be  entrusted  with  the  possession  or 
distribution  of  divers  charities  or  charitable  donations  or  founda- 
tions, or  of  the  rents  and  profits  thereof,  that  in  such  cases  all  such 
charities,  charitable  donations  and  foundations,  may  be  registered  and 
stated  in  one  and  the  same  memorial.** 

[Schedule  to  which  the  above  act  refers :] 

^^A  memorial  or  statement  in  puxBuance  of  an  Act  for  the  register- 
ing and  securing  of  charitable  donations,  whereby  it  is  declared  by 
the  undersigned  [state  the  name  or  names  of  the  persons  who  sign  the 
memorial  or  statement^  that  the  real  or  personal  estate  [state  this  as 
(he  case  may  be]  of  the  [state  the  title  or  appellation  of  the  charity  or 
charitable  donation]  consists  of  [state  this  as  the  case  may  be ;  and 
if  real  estate,  whether  it  be  in  lands,  tenements  or  hereditaments,  and 
of  what  tenure,  and  where  the  sanie  are  situate,  or  whether  of  any 
charge  or  incumbrance  on  any  lands,  tenements  or  hereditaments, 
ond  where  situate :  and  if  personal  estate,  describe  the  nature  of  it^ 
md  how  secured^  and  the  gross  annual  income 'arising  therefrom 
amounts  to  [state  the  sum],  and  the  objects  of  which  charity  or  chari- 
table foundation  are  [state  the  general  or  particular  objects  of  the 
^hafity\  and  which  charity  or  charitable  foundation  was,  according 
to  the  best  of  my  [or,  our,  as  the  case  may  be]  knowledge  and  belief, 
founded  by  [state  by  whom  ;  and  if  benefited,  increased  or  secured 
hff  any  other  person,  state  the  same  and  by  whom],  and  the  deeds, 
^^iOs,  and  other  instruments  [state  this  as  the  case  may  be;  and  if  no 
deeds,  wills,  or  other  instruments  const,  state  the  same]  are,  to  the 
best  of  my  [or,  our,  as  the  case  may  be]  knowledge  and  belief,  in  the 
custody,  possession  or  control  [state  this  as  the  case  may  be]  of 
[state  the  name  of  the  body  corporate  or  natural  person]  and  the 
trustees,  feoffees  or  possessors  [state  this  as  the  case  may  be]  of  the 
said  real  and  personal  estate  [state  this  as  the  case  may  be]  are,  to  the 
best  of  my  [or,  our,  as  the  case  may  be]  knowledge  and  belief  [state 
the  name  of  the  body  corporate  or  natural  person,  as  the  case  may  be.] 

(Signed)  A.  B. 

CD. 
E.  F. 
Trustee  or  trustees,  feoffees,  possessor  or  possessors,  of  the 
real  or  personal  estate  [as  the  case  may  be]  of  the 
charity  or   charitable  donation  hereby  memorialised 
and  registered." 

VOL.    II.  H  H 


^ 


<e32) 


•APPENDIX  TO  THE   COPYHOLDSH. 


31  GEO.  II.,  c.  14. 


A 


'^  An  Jet  for  further  eisplainmg  the  laws  timching  the  eleeton  iff 
knights  of  the  shire  to  serve  in  Parliament  for  that  part  of  Gteai 
Britain  called  England.'" 

"  Whereas  by  aji  act  made  in  the  eighteenth  year  of  the  reign  of 
his  present  Majesty,  intituled  Jn  act  to  ewjdain  and  amend  the  lawi 
touching  the  election  of  knights  of  the  shire  to  serve  in  parliament 
for  that  part  of  Great  Britain  and  Ireland  called  England ;  it  is 
enacted,  that  no  person  shall  vote  at  the  election  of  any  knight  or 
knights  of  a  shire  within  that  part  of  Great  Britain  called  En^nd, 
or  principality  of  Walesy  without  having  a  freehold  estate  in  the 
county  for  which  he  votes,  of  the  clear  yearly  value  of  forty  shillingB, 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of 
the  same :  And  whereas,  notwithstanding  the  said  act,  certain  per- 
sons who  hold  their  estates  by  copy  or  [of]  court  roll,  pretend  to 
have  a  right  to  vote,  and  have  at  certain  times,  taken  upon  them  to 
vote  at  such  elections ;  Be  it  therefore  enacted,  by,  &c.,  ^^  that  from  and 
after  the  24th  day  of  June,  1758,  no  person,  who  holds  his  estate  by 
copy  of  court  roll  (a)  shall  be  intitled  thereby  to  vote  at  the  election 
of  any  knight  or  knights  of  a  shire  within  that  part  of  Great.  Britain 
called  England  or  principality  of  Wales :   And  if  any  person  diall 
vote  in  any  such  election,  contrary  to  the  true  intent  and  meaning 
'hereof,  every  such  vote  shall  be  void  to  all  intents  and  purposes 
whatsoever ;  and  every  person  so  voting  shall  forfeit  to  any  candidate 
for  whom  such  vote  shall  not  have  been  given,  and  who  shall  &ai 
sue  for  the  same,  the  sum  of  fifty  pounds,  to  be  recovered  by  him 
or  them,  his,  her,  or  their  executors  and  administrators,  together 
with  fiill  costs  of  suit,  by  action  of  debt  in  any  of  his  Mfl^est/i 
courts  of  record  at  Westminster,  wherein  no  essoign,  protectioD, 
wager  of  law,  privilege  or  imparlance  shall  be  admitted  or  allowed; 
and  in  every  such  action  the  proof  shall  lie  on  the  person  against 
whom  such  action  shall  be  brought." 

[The  act  contains  other  clauses  regulating  the  mode  of  bringing 
the  action,  and  limiting  it  to  nine  calendar  months  after  the  fact  is 
conunitted.] 

(a)  But  now  see  2  W.  4.  c.  45.  §.  N.  B.  A  copyholder  has  been  allowed 

19,  referred  to  anfo,  pt.  1.  p.  661.   n.      to  vote  in  respect  of  an  allotment  of 
(b)  ;  pt.  2.  p.  665.  n.  (a).  common.     JntejpU  1.  pp.  660»  661. 
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39  &  40  GEO.  III.,  c.  88. 

"  An  Jet  concerning  the  disposition  of  certain  real  and  personal 
property  of  his  Majesty y  his  heirs  and  successors ;  and  also  of 
the  real  and  personal  property  of  her  Majesty ,  and  of  the  Q^een 
Consort  for  the  time  heing!^ 

§.  12. '  And  whereas  divers  lands,  tenements,  and  hereditaments  have 
become,  and  may  hereafter  become  vested  in  his  Majesty,  his  heirs 
and  successors,   by  escheat  or  otherwise,  in  right  of  the  crown, 
which  in  the  hands  of  any  of  his  Majesty^s  snbjects  would  be 
chargeable  with  certain  trusts,  or  applicable  to  certain  purposes,  and 
his  Majesty,  his  heirs  or  successors,  may  be  desirous  that  the  same 
should  be  applied  accordingly,  notwithstanding  any  right  which  he 
or  they  may  have  to  hold  the  same  discharged  from  such  trusts,  or 
without  applying  the  same  to  such  purposes  ;  but  by  reason  of  the 
provisions  contained  in  the  acts  of  the  first  year  of  her  said  late  Ma- 
jesty Queen  Anne,  and  the  thirty-fourth  year  of  his  Majesty's  reign, 
doubts  may  be  raised  whether  his  Majesty,  his  heirs  or  successors, 
can  direct  such  application  thereof:    And  whereas  divers  lands, 
tenements,  and  hereditaments,  as  well  fireehold  as  copyhold^  have 
escheated  and  may  escheat  to  his  Majesty,  his  heirs  or  successors, 
for  want  of  heirs  of  the  persons  last  seised  thereof  or  entitled 
thereto,  or  by  reason  of  some  forfeiture,  or  otherwise,  although  not 
forfeited  for  treason  or  felony;  and  it  is  expedient  to  enable  his 
Majesty  to  direct  the  execution  of  any  such  trusts  or  purposes  as 
aforesaid,  and  to  make  any  grants  of  any  such  manors,  lands,  tene- 
ments, or  hereditaments  as  aforesaid,  notwithstanding  the  provisions 
contained  in  the  said  recited  acts ;'  ^^  be  it  enacted,  that  it  shall  be 
lawful  for  his  Majesty,  his  heirs  and  successors,  by  warrant  under 
his  or  their  sign  manual,  to  direct  the  execution  of  any  trusts  or 
purposes  to  which  any  manors,  messuages,  lands,  tenements,  or  here- 
ditaments, which  have  escheated  or  shall  escheat  to  his  Majesty,  his 
heirs  or  successors,  shall  have  been  liable  at  the  time  the  same  so 
escheated  respectively,  or  would  have  been  liable  in  the  hands  of 
any  of  his  Majesty's  subjects,  and  to  make  any  grants  of  such  manors, 
lands,  tenements,  and  hereditaments  respectively,  to  any  trustee  or 
tnistees,  or  otherwise,  for  the  execution  of  any  such  trusts,  and  to 
make  any  grants  of  any  lands,  tenements,  or  hereditaments  which 
hare  escheated  or  shall  escheat  as  aforesaid,  to  any  person  or  persons, 
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either  for  the  purpose  of  restoring  the  same  to  any  of  the  family  of  the 
person  or  persons  whose  estates  the  same  had  been,  or  of  rewarding 
any  persons  or  person  making  discovery  of  any  such  escheat,  as  to 
bis  Majesty,  his  heirs  or  successors  respectively,  shall  seem  fit;  any 
thing  in  the  said  acts,  or  any  of  them,  to  the  contrary  notwithstand- 
ing. 

59  GEO.  III.,  c.  94. 


^^  An  Act  to  explain  and  amend  two  acts  passed  in  the  fhirty^ninik 
and  fortieth  and  forty-seventh  years  of  his  present  Majesty ,  con- 
cerning the  disposition  of  certain  real  and  personal  property  oj 
his  Majesty  J  his  heirs  and  successors."*^  (a) 

Be  it  enacted,  &c.,  ^^  That  in  all  cases  in  which  his  Migesty,  his 
heirs  or  successors,  hath  or  shall,  in  right  of  his  crown,  or  of  his 
duchy  of  Lancaster,  become  entitled  to  any  freehold  or  copyhold 
manors,  messuages,  lands,  tenements,  or  hereditaments,  either  by 
escheat  for  want  of  heirs,  or  by  reason  of  any  forfeiture,  or  by  reason 
that  the  same  have  been  or  shall  be  purchased  by  or  for  the  use  of 
or  in  trust  for  any  alien  or  aliens,  it  shall  be  lawful  for  his  Majesty, 
his  heirs  and  successors,  by  warrant  under  his  or  their  sign  manual, 
or  under  the  seal  of  the  duchy  or  county  palatine  of  Lancast^,  ac- 
cording to  the  nature  of  the  title  to  such  manors,  messuages,  lands, 
teifiements  or  hereditaments,  respectively,  to  direct  the  executions 
of  any  trusts  or  purposes  to  which  the  same  may  have  been  directed 
to  be  applied,  and  to  make  grants  of  such  manors,  messuages, 
lands,  tenements  or  hereditaments,  or  any  parts  thereof,  or  of 
any  rents  or  profits  then  due  and  in  arrear  to  his  Majesty  in  re- 
spect thereof  respectively,  to  any  trustee  or  trustees  or  otherwise, 
for  the  execution  of*  any  such  trusts  or  purposes,  or  to  any  person 
or  persons,  for  the  purpose  of  restoring  the  same  to  any  of  the 
family  of  the  person  or  persons  whose  estates  the  same  had  been, 

(a)  And  see  6  Geo.  4.  c.  17.  for  ex-  hold  manors,  &c.  to  which  the  crown 

tending    the    provisions   of  this    act,  may  become  intitled  by  reason  of  any 

whereby  an  authority  is  given  to  his  forfeiture,  or  by  having  been  purchased 

Miyesty,  his  heirs   and  successors,  to  by  or  in  trust  for  an  alien, 
direct  the  executions  of  grants  of  IcasC' 
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or  of  cany ing  into  effect  any  intended  grant,  conveyance  or  devise 
of  any  such  person  or  persons  in  relation  thereto,  or  of  rewarding 
any  person  or  persons,  or  his,  her  or  their  family,  making  discovery 
of  any  such  escheat,    or  of  his  Majesty^s   right  and  title  thereto, 
as  to  his  Majesty,  his  heirs  or  successors,  shall  seem  fit,  or  to  make 
any  grant  or  grants  of  such  manors,  messuages,  lands,  tenements 
or  hereditaments,  or  any  part  or  parts  thereof,  to   any  person  or 
persons,    or  his,   her  or  their  family,  making  such    discovery    as 
aforesaid,  or  being  of  the  family  or  considered  or  adopted  as  part  of 
the  fiunily  of  any  alien  or  aliens,  or  to  any  person  or  persons  whose 
estate  or  property  the  same  hereditaments  have  been,  or  being  of  the 
lamilj  or  considered  or  adopted  as  part  of  the  family  of  any  such 
last-mentioned  person  or  persons,  and  his  or  liieir  heirs  and  assigns, 
unconditionally,  or  in  consideration  of  money  to  be  paid  either  at  or 
before  the  execution  of  such  grant  or  grants,  or  at  any  time  or  times 
subsequent  thereto,  and  to  such  person  or  persons  as  his  Majesty, 
bis  heirs  or  successors,  shall  be  pleased  to  direct,  and  such  money, 
if  not  paid  at  the  execution  of  such  grant  or  grants,  to  be  a  charge 
upon  the  manors,   messuages,   lands,  tenements  or  hereditaments, 
which  shall  be  so  granted,  and  to  be  secured  by  way  of  mortgage 
or  trust,  or  in  any  other  manner,  as  his  Majesty,  his  heirs  or  suc- 
cessors, shall  think  proper  or  be  advised,  and  such  money  to  be  ap- 
plied for  any  of  the  purposes  of  this  act;  or  to  make  any  grant  or 
gnmts  of  such  manors,  messuages,  lands,  tenements  or  hereditaments, 
orany  of  them,  unto  any  trustee  or  trustees,  his  or  their  heirs  and 
assigns,  in  trust  to  be  sold  in  such  manner  as  his  Majesty,  his  heirs 
or  successors,  shall  be  pleased  to  direct ;  and  that  it  shall  be  lawful 
for  his  Majesty,  his  heirs  or  successors,  to  direct  the  rents  and  profits 
of  any  such  manors,  messuages,  lands,  tenements  and  hereditaments, 
and  the  money  to  arise  by  any  sale  or  sales,  or  to  be  produced  by 
any  of  the  means  aforesaid,  to  be  applied  in  payment  of  any  costs, 
charges  and  expenses  incident  to  any  commission  or  commissions 
for  finding  the  title  of  his  Majesty,  and  to  the  making  of  any  such 
grant,  and  for  carrying  the  same  or  any  trusts  or  provisions  thereof 
into  execution,    or  in  rewarding  any  person   or  persons,    or  the 
iamiiy  of  any  person  or  persons,  making  a  discovery  of  any  jsuch 
escheat,  forfeiture  or  purchase  by  an  alien,  or  of  his  Majesty's  right 
and  title  thereto,  or  in  discharging  the  whole  or  any  part  of  any 
debt  or  debts    due  from    any  alien,   or  any    person    or    persons 
whose  estate  or  property  any  such  manors,  messuages,  lands,  tene- 
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ments  or  hereditaments,  have  been,  or  for  tlie  use  and  benefit,  in 
whole  or  in  part,  of  any  such  alien,  or  of  his  or  her  family,  or  any 
part  thereof,  or  of  any  person  or  persons  adopted  or  considered  by 
such  alien  as  part  of  his  or  her  family,  or  of  any  person  or  persons 
whose  estate  or  property  any  such  manors,  messuages,  lands,  tene* 
ments  or  hereditaments,  have  been,  or  his  or  their  family,  or  any 
part  thereof,  or  of  any  person  or  persons  adopted  or  considered  by 
such  person  or  persons  as  part  of  his  or  her  family,  or  for  all  or  any 
of  the  purposes  aforesaid,  as  to  his  Majesty,  his  heirs  or  succe8S<»i^ 
respectively,  shall  seem  fit ;  and  all  grants  heretofore  made  by  his 
Majesty,  which  would  under  the  provisions  of  this  act,  be  good, 
valid,  and  efiectual,  shall  be  and  are  hereby  confirmed,  and  are 
hereby  declared  to  be  as  good,  valid  and  efiectual,  to  all  intents  and 
purposes,  as  if  the  same  had  been  made  under  the  powers,  pro- 
visions and  authorities  of  tliis  act,  and  as  if  such  powers,  provisions 
and  authorities  had  been  in  full  force  and  efiect  at  the  time  of 
making  such  grants ;  any  thing  in  the  said  recited  acts,  or  any  other 
act  heretofore  made,  to  the  contrary  notwithstanding." 

§.  2. ''  And  be  it  further  enacted,  that  the  purchaser  or  purchasers  of 
any  manors,  lands,  tenements  or  hereditaments,  sold  under  the  author- 
ity of  this  act,  or  any  person  or  persons  paying  any  sum  or  smns  of 
money  under  the  authority  of  the  same,  or  in  pursuance  of  any  grants 
to  be  made  by  virtue  thereof,  shall  not  be  bound  to  see  to  the  appK- 
cation  or  be  answerable  for  the  misapplication  or  nonapplication  of  the 
monies  paid  by  them  respectively." 

§.  3.  "  Provided  always,  and  be  it  further  enacted,  that  in  every  case 
where  any  surplus  shall  remain  of  any  monies  which  may  arise  fion 
any  such  sale  or  sales,  or  which  shall  be  paid  under  the  authority  of 
this  act,  by  any  person  or  persons,  after  satisfying  all  such  purposes 
as  shall  have  been  ordered  and  directed  by  his  Majesty,  his  heirs  or 
successors,  under  the  provisions  of  this  act,  shall  be  paid  to  the  com- 
missioners of  the  land  revenue  for  the  time  being,  to  be  apphed  by 
them  in  the  same  way  and  manner  as  the  money  arising  6com  the  sale 
of  any  manors,  messuages,  lands,  tenements,  or  hereditaments,  of  or 
belonging  to  his  Majesty,  his  heirs  or  successors,  is  by  the  several  acts 
now  in  force  for  the  management  and  improvement  of  the  land  revenoe 
of  the  crown,  or  any  of  them,  directed  to  be  applied  and  di^osed  of." 
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39  &  40  GEO.  III.  c.  98. 

^^  An  Act  to  restrain  all  trusts  and  directions  in  deeds  w  wills 
whereby  the  profits  or  produce  of  real  or  personal  estate  shall  be 
accumulated^  and  the  beneficial  enjoyment  thereof  postponed  beyond 
the  time  therein  limited^  (a) 

§.  1.  ^  Whereas  it  is  expedient  that  all  dispositions  of  real  or  per- 
scmal  estates  whereby  the  profits  and  produce  Thereof  are  directed  to 
be  accumulated,  and  the  beneficial  enjoyment  thereof  is  postponed, 
should  be  made  subject  to  the  restrictions  hereinafter  contained  :* 
May  it  therefore  please,  &c.  and  be  it  enacted,  by,  &c.,  "  that  no 
peiten  or  persons  shall,  after  the  passing  of  this  act,  by  any  deed  or 
deeds,  surrender  or  surrenders^  will,  codicil,  or  otherwise  howsoever, 
setde  or  dispose  of  any  real  or  personal  property,  so  and  in  such  man- 
ner that  the  rents,  issues^  profits,  or  produce  thereof,  shall  be  wholly 
or  partially  accumulated,  for  any  longer  term  than  the  life  or  lives  of 
any  such  grantor  or  grantors,  settler  or  settlers,  or  the  term  of  21 
jean  &om  the  death  of  any  such  grantor,  settler,  devisor,  or  testator  (6); 
or  during  the  minority  or  respective  minorities  of  any  person  or 
persons  who  shall  be  living  or  in  ventre  sa  mire,  at  the  time  of  the 
death  of  such  grantor,  devisor,  or  testator ;  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons,  who  under  the 
uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances  direct- 
ing such  accumulations,  would  for  the  time  being,  if  of  fiill  age,  be 
intitled  unto  the  rents,  issues,  and  profits,  or  the  interest,  dividends, 
or  annual  produce  so  directed  to  be  accumulated :  And  in  every  case 
where  any  accumulation  shall  be  directed  otherwise  than  as  aforesaid, 
such  direction  shall  be  null  and  void,  and  the  rents,  issues,  profits,  and 
produce  of  such  property  so  directed  to  be  accumulated,  shall,  so 
long  as  the  same  shall  be  directed  to  be  accumulated  contrary  to  the 
provisions  of  this  act,  go  to  and  be  received  by  such  person  or  per- 
sons as  would  have  been  intitled  thereto  if  such  accumulation  had 
not  been  directed.'* 

(a)  See    TAeUuss<m  v.    fVoodford,  4  dends  during  the  life  of  A.,  cootraiy  ta 
Ves.  227.  '  the  statute,  is  good  for  21  years.    Grif^ 

(b)  It  has  been  decided  that  a  trust  JUks  v.  Vere,  9  Ves.  127. 
by  will  for  the  accumulation  of  divi- 
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§.  2.  "  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
act  contained  shall  extend  to  any  provision  for  payment  of  debts  of 
any  grantor,  settler,  or  devisor,  or  other  person  or  persons,  or  to  any 
provision  for  raising  portions  for  any  child  or  children  of  any  grantor, 
settler,  or  devisor,  or  any  child  or  children  of  any  person  taldng  any 
interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood  upon  any  lands  or 
tenements ;  but  that  all  such  provisions  and  directions  shaU  and  may 
be  made  and  given  as  if  this  act  had  not  passed.** 

§.  3.  [Act  not  to  extend  to  any  disposition  of  hereditable  property 
in  Scotland.] 

§.  4.  [The  restrictions  to  take  effect  as  to  wills  made  before  the 
act,  only  where  the  testator  shall  be  living  and  of  sound  mind  after 
the  expiration  of  12  calendar  months  from  the  passing  of  the  act] 


42  GEO.  III.  c.  116. 

C"  An  Jet  for  consolidating  the  provisions  of  the  several  Acts  passed 
for  the  redemption  and  sale  of  the  land-4aa^  into  one  acty  and  for 
making  further  provisionfor  the  redemption  and  sale  thereof;  and 
for  removing  doubts  respecting  the  right  of  persons  claiming  to 
vote  at  elections  for  knights  of  the  shire^  and  other  members  to  serve 
in  parliament^  in  respect  of  messuages^  lands^  or  tenements^  the 
land  taw  upon  which  shall  have  been  redeemed  or  purchased^*) 

§.  51.  ^^  And  be  it  further  enacted,  that  for  the  purpose  of  re- 
deeming any  land-tax  charged  on  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  belonging  to  any  person  or  persons,  (not 
being  respectively  bodies  politic  or  corporate,  or  companies,  or  feof- 
fees, or  trustees  for  charitable  or  other  public  purposes,)  whether  sach 
manors,  messuages,  lands,  tenements,  or  hereditaments  shaU  be  re- 
spectively situate  in  the  same,  or  in  any  other  division  or  place  in  the 
same  county,  riding,  shire,  or  stewartry,  or  in  any  other  county, 
riding,  shire,  or  stewartry,  and  whether  such  land-tax  shall  hare 
been  or  shall  be  contracted  for,  either  before  or  on  the  said  twenty- 
fourth  day  of  June,  one  thousand  eight  hundred  and  two,  by  virtuf 
of  the  said  recited  acts,  or  any  of  them,  or  at  any  time  thereafter,  by 
virtue  of  this  act,  it  shall  be  lawful  for  all  and  every  such  person  and 
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persons  who  are,  is,  or  shall  for  the  time  being  be  seised  or  possessed, 
or  intitled  beneficially  in  possession  to  the  rents  and  profits  of,  but 
who  shall  not  have  the  absolute  estate  or  interest  in,  any  manors, 
messuages,  lands,  tenements,  or  hiereditaments,  or  any  keriotSj  ser-^ 
ticesy  emoluments,  or  advantages,  issuing  or  payable  firom  or  in 
respect  of  any  freehold,  or  copyhold^  or  customary  messuages,  lands, 
tenements,  or  hereditaments,  or  incident  thereto,  or  accruing  there- 
from, (other  than  and  except  tenants  at  rack  rent  for  any  terras  of 
years,  or  firom  year  to  year,  or  at  will,  and  tenants  holding  under  the 
crown  any  lands  or  tenements  within  the  survey  and  receipt  of  the 
exchequer,  or  the  Duchy  of  Lancaster,  or  under  the  Duke  of  Com- 
waU,  any  lands  or  tenements  belonging  to,  and  parcel  of,  the  Duchy 
of  Cornwall,)  but  nevertheless  under  the  restrictions  and  regulations 
hereinafter  mentioned,  absolutely  to  sell,  and  dispose  of,  by  public 
sale  or  private  contract,  and  by  deed  indented  and  inrolled^  or  regie^ 
tered  in  the  manner  prescribed  by  this  act,  to  convey  (either  at  one 
time  for  the  purpose  of  making  good  the  whole  of  the  consideration 
for  the  redemption  of  any  such  land-tax,  or  at  various  times  for 
the  purpose  of  making  good  the  respective  instalments  thereof, 
as  the  same  shall  respectively  become  due,  or  any  number  of  in- 
stalments at  once,  as  shall  be  most  expedient)  any  such  manors, 
messuages,  lands,  tenements,  or  hereditaments,  or  any  such  heriots, 
^ermcesy  emoluments,  or  advantages,  whereof  such  person  or  persons 
shall  be  in  the  actual  possession,  or  intitled  beneficially  to  the  rents 
and  profits,  as  shall  be  eligible  and  necessary,  whether  of  freehold, 
or  ofcfypyhMj  <yr  ctistomary  tenure,  or  holden  for  any  term  or  terms 
of  years,  (other  than  for  any  term  or  terms  of  years  at  a  rack-rent,) 
and  whether  the  manors,  messuages,  lands,  tenements,  or  heredita- 
ments, heriotSf  services^  emoluments,  or  advantages  so  sold  shall  be 
charged  or  not  charged  with,  or  shall  be  exempt  from  the  payment 
of  land-tax,  and  if  the  same  shall  be  charged  with  any  land-tax, 
then  fireed  and  discharged  firom  such  land-tax ;  and  it  shall  also  be 
lawful  for  all  and  every  such  persons  and  person  who  are  or  is,  or 
shall  for  the  time  being  be  in  the  actual  receipt  or  perception  of,  and 
beneficially  intitled  to  the  rents  and  services  reserved,  .or  due  and 
payable  in  respect  and  out  of  any  manors,  messuages,  lands,  tene- 
ments, or  hereditaments  which  shall  have  been  or  shall  be  granted 
by  him,  her,  or  them,  or  any  former  owner  or  owners  thereof  for 
any  beneficial  lease  or  leases,  or  by  any  copy  or  copies  of  the  court- 
roll,  or  demised  according  to  the  custom  of  any  manor  for  life  or 


(240)  APPENDIX  TO  THE  COPTHOLDBR. 

lives,  or  years  absolute,  or  years  determinable  on  any  Ofe  or  lires,  ab- 
solutely to  sell  and  dispose  of,  by  public  sale  or  private  contract,  and, 
in  like  manner,  to  convey  (either  at  one  time  or  various  times  as  afore- 
said) the  fee  simple  and  inheritance  of  any  such  manors,  messuages, 
lands,  tenements,  or  hereditaments  which  shall  have  been  or  shall  be 
so  granted  or  demised  for  any  beneficial  lease  or  leases,  or  by  any 
copy  or  copies  of  court-roU,  or  by  any  other  grant,  according  to  the 
custom  of  any  manor,  for  life  or  lives,  or  years  absolute,  or  years 
determinable  upon  any  life  or  lives,  and  also  the  rents  and  services, 
and  other  profits  reserved  or  payable  upon  or  in  respect  of  such  lease  • 
hold  or  copyhold  tenements  or  hereditaments,  subject  to  the  subsist- 
ing interests  of  the  respective  lessees,  copyholders  or  other  customary 
tenants,  whether  such  last-mentioned  manors,  messuages,  lands, 
tenements,  or  hereditaments,  shall  be  charged  or  not  charged  withj, 
or  shall  be  exempt  fi*om  the  payment  of  land-tax,  or  whether  the 
land-tax  charged  thereon  shall  have  been  redeemed  by  the  respective 
lessees  or  copyholders,  or  customary  tenants  thereof,  or  not,  and  if 
the  same  shall  be  charged  vnth  any  tax,  then  fi-eed  and  discharged 
from  such  land-tax ;  and  it  shall  foe  lawful  for  all  and  eveiy  such 
persons  and  person  by  deed  indented,  and  also  enrolled  or  registered 
as  herein  is  directed,  and  under  the  restrictions  and  regulations 
hereinafter  mentioned,  to  convey  or  demise  any  of  such  fireehdd, 
copyhold,  or  leasehold  manors,  messuages,  lands,  tenements,  or  here- 
ditaments whereof  they  shall  be  in  the  actual  possession,  or  beneficially 
intitled  to  the  rents  and  profits  as  aforesaid,  fireed  and  discharged 
from  land-tax,  in  case  any  land-tax  shall  be  charged  thereon,  to  any 
person  or  persons  by  way  of  mortgage,  either  in  fee-simple  or  for 
any  term  or  terms  of  years,  f  where  the  same  shall  not  be  ofcopyhM 
or  customary  tenure,)  for  securing  such  sum  or  sums  of  money  as 
shall  be  sufiicient  to  redeem  the  land-tax  which  hath  been  or  shall 
be  so  contracted  for,  by  such  person  or  persons  as  aforesaid,  or  to 
grant  any  rent-charge  to  be  issuing  out  of  and  chargeable  upon  any 
such  manors,  messuages,  lands,  tenements,  or  hereditaments  as  afore- 
said, not  exceeding  the  amount  of  the  land-tax  so  contracted  for  as 
aforesaid :  Provided  always,  that  no  sale,  mortgage,  or  grant  of  or 
out  of  any  manors,  messuages,  lands,  tenements,  or  hereditaments, 
shall  be  made  by  any  such  person  or  persons  by  virtue  of  this  act, 
other  than  for  the  purpose  of  redeeming  land-tax  charged  thereon, 
(in  cases  where  the  same  shall  be  charged  with  any  land-tax  J  ami 
also  on  other  manors,  messuages,  lands,  tenements,  or  hereditamentSi 
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which  stand  litnited  or  settled,  and  subject  to  or  for  the  same  uses, 
trusts,  intents,  or  purposes,  or  in  the  same  order  or  course  of  limita- 
tioif  as  the  manors,  messuages,  lands,  tenements,  or  hereditaments, 
which  shall  be  so  sold,  mortgaged,  or  charged  as  aforesaid,  save  and 
except  as  to  such  variations  as  may  necessarily  be  occasioned  by 
the  difference  in  the  nature  of  the  tenure  of  freehold  and  copyhold 
estates. 

[§.  52.  Authorises  tenants  in  tail  of  any  manors  or  hereditaments 
in  England,  to  convey  such  part  thereof,  as  shall  be  deemed  eligible 
and  necessaiy  to  be  sold,  for  the  purpose  of  redeeming  the  land-tax 
charged  on  such  manors  and  hereditaments,  by  deed  indented  and  in- 
rolled  or  registered  in  the  manner  prescribed  by  that  act ;  and  pro- 
vides that  such  deed  shall  as  effectually  bar  all  estates  tail  and  other 
estates  in  remainder,  &c.,  as  if  such  tenant  in  tail  had  levied  a  fine, 
or  suffered  a  common  recovery.] 

§.  53.  ^'  Provided  always  and  be  it  further  enacted,  that  for  the 
purposes  aforesaid,  it  shall  be  lawful  for  all  committees  and  curators 
of  lunatics  or  idiots,  and  guardians  or  tutors  of  infants,  and  all  ex- 
ecutors and  administrators,  curators  or  trustees  whatsoever,  seised  or 
possessed  of  any  manors,  messuages,  lands,  tenements,  or  heredita- 
moats  in  trust,  and  having  authority  to  act  for  infants,  minors, 
issue  unborn,  femes  covert,  or  other  persons  incapable  by  law  or 
deed  to  net  for  themselves,  on  the  behalf  of  such  incapacitated  per- 
sons respectively,  and  under  the  restrictions  and  regulations  herein 
contained,  to  sell  or  mortgage,  and  convey  or  grant  any  rent-charge 
out  of  any  manors,  messuages,  lands,  tenements,  or  hereditaments, 
belong^g  to  or  limited  or  settled  to  the  use,  or  for  the  benefit  of  any 
9uch  lunatics  or  idiots,  infants  or  minors,  issue  unborn,  femes  covert, 
or  other  incapacitated  persons,  which  such  lunatics  or  idiots,  infants 
or  minors^  issue  unborn  (if  in  esse)^  femes  covert,  or  other  incapa- 
citated persons,  could  or  might  have  sold,  mortgaged,  or  chai'ged 
with  any  rent-charge  for  the  purpose  of  redeeming  any  land-tax  in 
respect  of  their  estate  or  interest  therein,  either  by  virtue  of  tiiis  act 
or  otherwise,  if  they  respectively  had  not  been  under  any  such  inca- 
pacity as  aforesaid,  and  in  the  same  manner  in  all  respects  as  they 
respectively  could  or  might  have  sold,  or  mortgaged,  and  conveyed 
or  charged  tlie  same.'* 

§.  54.  "  And  be  it  further  enacted,  that  all  sales,  mortgages,  or 
grants  in  relation  to  estates  in  England,  which  shall  be  made  by  virtue 
of  this  act  by  any  person  or  persons  (other  than  bodies  politic  or  cor- 
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porate,  or  companies,  or  feoffees  or  trustees  for  chaiitable  or  other 
public  purposes,  and  other  than  such  person  or  persons  holding  •Cmder 
any  grant  from  the  crown,  or  any  act  of  Parliament,  as 'hereinafter 
mentioned)  shall  be  made  under  the  authority,  and  widi  the  consent 
and  approbation  of  the  commissioners  for  the  time  bein^,  acting  in  the 
execution  of  this  act,  by  virtue  of  his  Majesty's  warriint  under  the 
royal  sign  manual,  for  the  county,  riding,  or  place,  in  which  the  manors, 
messuages,  lands,  tenements,  or  hereditaments,  which  shall  be  so  sold, 
mortgaged,  or  charged,  shall  be  situate ;  and  no  such  sale,  mortgage, 
or  grant  shall  be  valid  or  effectual,  unless  two  at  least  of  such  com- 
missioners shall  certify  their  consent  thereto,  and  approbation  thereof, 
by  signing  and  sealing  the  deed  of  sale,  mortgage,  or  grant,  as  parties 
thereto.** 

[§.  55.  Provides  that  no  manors,  &c.  in  England,  shall  be  so  sold, 
mortgaged,  &c.,  without  one  calendar  month'd  previous  notice  in 
writing  being  given  to  the  said  commissioners,  by  the  person  or  persons 
desirous  of  making  such  sale,  &c.,  nor  unless  such  person  or  persons 
shall  previously  to  such  sale,  &c.  produce  to  the  said  commissioners  a 
schedule  in  writing,  declaring  the  quantity  or  duration  of  his,  her,  or 
their  estate  or  interest  in  the  manors,  &c.,  whereon  the  land-tax  pro- 
posed to  be  redeemed  shall  be  charged,  and  (if  the  same  shall  not  be 
an  estate  of  inheritance,)  then  the  name  or  names  of  the  bodies  politic, 
&c.  or  other  person  or  persons  next  intitled  to  any  beneficial  interest 
in  such  manors,  &c.  and  of  the  person  or  persons  having  any  mortgage, 
charge,  lien  or  incumbrance  thereon,  and  the  amount  thereof,  and  (if 
more  than  one)  the  priorities  of  the  respective  incumbrances.] 

§.  57.  ^^  Provided  also  and  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  construed  to  extend  to  enable  any  tenant  for  lives, 
or  for  years  determinable  on  lives,  or  for  years  absolute,  though  not  at 
rack-rent,  to  sell  any  part  of  the  tenement  demised,  in  case  of  a  demise, 
for  which  any  fine  or  premium  wai^  paid,  without  the  consent  of  the 
bodies  politic  or  corporate,  or  companies,  or  other  person  or  perscHtf 
intitied  to  the  immediate  estate  in  reversion  upon  such  demise.** 

[§.  59.  Provides  that  when  any  such  sale  as  aforesaid  shall 
be  by  public  auction,  the  commissioners  shall  cause  ten  days*  pre- 
vious notice,  at  the  least,  of  such  intended  sale,  to  be  published  in 
some  newspaper  usually  circulated  in  the  county,  riding,  stewartry,  or 
place  wherein  such  manors,  &c«  shall  be  situate,  and  that  when  any 
such  sale  shall  be  by  private  contract,  such  commissioners  shall  not 
certify  their  consent  thereto,  without  having  an  estimate  in  writing, 
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Terified  upon  oath  or  solemn  affirmation  (which  any  one  of  them  may 
admimster)  of  the  value  of  such  part  of  the  estate  as  shall  be  proposed 
to4)e  sold,  nor  without  being  satisfied  that  the  sale  thereof  will  not 
materially  injure  the  residue  of  the  estate,  and  that  the  part  proposed 
to  be  sold  is  proper  under  all  circumstances  for  the  purposes  of  the  act] 

§.  60.  ^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any 
person  or  persons,  (not  being  respectively  bodies  politic  or  corporate, 
or  companies,  or  feofiees  or  trustees  for  charitable  or  other  pubUc 
purposes,  and  not  holding  imder  any  grant  from  the  crown,  or  any  act 
of  Parliament  as  hereinafter  is  mentioned,)  who  are  or  shall  be  seised 
of,  or  beneficially  intitled  to,  any  manors  in  England,  of  which  any 
copyhold  or  customary  estates  shall  be  holden,  with  the  approbation  of 
the  Court  of  Chancer}*,  to  be  signified  by  order  upon  a  petition  to  be 
preferred  in  a  summary  way,  to  enfiranchise  any  such  copyhold  or  cus- 
tomary estates.** 

[§.  68.  Enacts  that  where  the  monies  to  be  paid  as  the  consideration 
for  any  sale,  mortgage,  or  grant  to  be  made  by  any  person  or  persons 
(other  than  bodies  politic  or  corporate,  or  companies,  or  feofiees  or 
trustees  for  charitable  or  other  public  purposes)  shall  not  exceed  the 
sum  of  one  thousand  pounds,  the  deed  of  sale,  mortgage,  or  grant,  or 
the  inrohnent  thereof,  and  in  cases  of  copyhold  or  customary  estates, 
the  deeds  of  sale,  or  of  grant,  or  the  admittance  to  such  copyhold  or 
customary  estates,  or  any  copy  of  the  entry  upon  the  court  rolls  of 
such  deed  of  sale,  or  grant  or  admittance,  shall  not  be  liable  to  any 
stamp  dnty  whatever ;  and  that  every  deed  of  sale,  or  mortgage,  and 
every  surrender,  grant,  and  admittance  of  or  to  any  messuages,  &c. 
sold  by  virtue  of  the  therein  recited  acts  for  a  consideration  not  exceed- 
ing one  thousand  pounds,  and  all  copies  of  the  entry  upon  the  court 
rolls  of  any  such  surrenders,  grants,  or  admittances,  shall  be  valid, 
although  no  stamp  duty  may  have  been  paid  for  the  same.] 

[§.  69.  Authorises  all  bodies  politic  or  corporate,  and  companies, 
and  feofiees  or  trustees  for  charitable  or  other  public  purposes,  (not- 
withstandiug  any  restraint  by  any  private  statute,  bye-law,  &c.)  but 
under  the  restrictions  and  regulations  thereinafter  mentioned  for  the 
purpose  of  redeeming  any  land-tax  charged  on  any  manors,  &c.  be- 
longing to  such  bodies  politic,  &c.  to  sell  by  public  sale  or  private  con- 
tract, and  by  deed  indented,  and  inroUcd  or  registered  in  the  manner 
required  by  the  act,  to  convey  any  manors,  &c.  whereof  they  may  be 
in  the  actual  possession  or  intitled  beneficially,  whether  of  fi^ehold,  or 
copyhold  or  customary  tenure,  or  holden  for  a  term  or  terms  of  years 
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otherwise  than  at  rack  rent,  and  whether  charged  with  or  exempt  fifom 
land-tax,  and  if  so  charged,  then  freed  from  snch  land-tax ;  and  in  hke 
manner  to  convey  the  fee-simple  and  inheritance  of  any  manorB,  Jec. 
which  shall  have  been  granted  ^d  demised  by  them  for  any  beneficial 
lease  or  leases,  or  by  copy  or  copies  qfcourt-roUj  or  by  any  other  grant 
according  to  the  custom  of  any  manor  ^  ior  life  or  lives,  or  years  absolute, 
or  years  determinable  upon  any  life  or  lives,  and  also  the  rents  and 
services,  and  other  profits  reserved  or  payable  upon  or  in  respect  of 
snch  leasehold  or  copyhold  tenements,  or  hereditaments,  (subject  to 
the  subsisting  interests  of  the  respective  lessees,  copyholders  or  cus* 
iomary  tenants  J  and  whether  charged  or  exempt  from  land-tax,  and 
although  the  land-tax  may  have  been  redeemed  by  such  lessees,  &c. 
and  if  so  charged,  then  discharged  from  such  land-tax ;  and  by  the 
like  deed  to  convey  or  demise  any  parts  of  such  freehold,  copyhold  or 
customary  J  or  leasehold  manors,  &c.  to  any  person  or  persons  by  way 
of  mortgage,  either  in  fee,  or  for  a  term  or  terms  of  years,  (where  the  same 
may  not  be  of  copyhold  or  customary  tenure  J  for  securing  snch  sum 
of  money  as  shall  be  sufficient  to  redeem  the  land-tax  to  be  contracted 
lor ;  or  to  grant  any  rent  charge  out  of  such  manors,  &c.  not  exceeding 
the  land-tax  contracted  for:  But  no  such  sale,  &c.  to  be  made 
other  than  for  the  purpose  of  redeeming  the  land  tax  charged  on  such 
manors,  &c«  (when  charged  with  any  land-tax)  and  on  other  manors 
linnted  to  the  same  uses,  &c.  except  as  to  such  variations  as  may  ne- 
cessarily be  occasioned  by  the  difference  in  the  tenure  of  fireehold  and 
copyhold  estates.]  \ 

§.  70.  ^^  And  be  it  frirther  enacted,  that  for  the  purpose  of  redeemiug 
any  such  land-tax  as  aforesaid,  it  shall  be  lawful  for  all  such  bodies 
politic  and  corporate,  and  companies,  and  feofiees  or  trustees  for  cha- 
ritable or  other  public  purposes,  by  deed  indented,  and  inroUed  or  re* 
gistered  as  aforesaid,  to  enfranchise  any  messuages,  lands,  tenements 
or  hereditaments,  which  are  or  shall  be  holden  by  copy  of  court  roll 
or  other  customary  tenure^  of  any  manor  belonging  to  any  such  bodies 
politic  or  corporate,  or  companies,  or  feoffees  or  trustees  for  charitable 
or  other  public  purposes,  whether  such  manor  be  subject  to  any  lease 
or  not ;  and  also  to  sell  and  dispose  of  any  heriots  or  fee  farm  rents, 
chief  rents,  or  quit  rents,  or  other  emoluments  or  advantages  issuing 
or  payable  from  or  in  respect  of  any  freehold  or  copyhold  or  customary 
manors,  messuages,  lands,  tenements,  or  hereditaments,  or  incident 
thereto  and  accruing  therefrom.'^ 

§.  71.  ^^  And  be  it  further  enacted,  that  where  any  person  or  per* 
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80DS,  holding  under  any  grant  from  the  crown,  or  under  any  act  of 
Parliament,  any  manars,  messuages,  lands,  tenements,  or  heredita* 
mints,  wherein  his  Majesty,  his  heirs  or  successors,  hath  or  shall  have 
SDj  estate,  right,  or  interest,  in  remainder,  reversion,  or  expectancy, 
{other  than  persons  holding  under  the  crown  any  manors,  messuages, 
lands;  tenements,  or  hereditaments,  within  the  survey  and  receipt  of 
the  Exchequer,  or  the  Duchy  of  Lancaster,  or  holding  under  the 
Duke  of  Cornwall,  any  manors,  messuages,  lands,  tenements,  or  heace^ 
ditaments,  belonging  to  and  parcel  of  the  Duchy  of  Cornwall,  by  virtue 
of  any  demise  or  grant  by  copy  of  court  roll  or  otherwise,  for  life  or 
lives,  or  for  years  determinable  on  any  life  or  lives,  or  for  any  term  of 
years  absolute,  or  from  year  to  year,  or  during  pleasure,)  have  con* 
tracted  or  shall  hereafter  contract  for  the  redemption  of  the  land-tax 
charged  on  any  of  such  manors,  messuages,  Jands,  tenements,  or  here* 
ditaments,  it  shall  be  lawful  for  such  person  or  persons,  (being  in  the 
actual  possession  or  intitled  beneficially  to  the  rents  and  profits  of 
such  manors,  messuages,  lands,  tenements,  or  hereditaments,)  for  the 
purpose  of  raising  money  to  complete  the  redemption  of  the  land-tax 
so  contracted  for,  (but  nevertheless  under  the  restrictions  and  regula- 
tions hereinafter  mentioned,)  to  sell  and  dispose  of  by  public  sale  or 
private  contract,  and  by  deed  indented,  and  inroUed  or  registered  as 
herein  is  prescribed,  to  convey  either  at  one  time  or  at  various  times, 
as  hereinbefore  is  mentioned,  any  of  such  manors,  messuages,  lands, 
tenements,  or  hereditaments,  whether  the  same  shall  be  charged  or 
not  charged  with  land-tax,  and  if  charged  with  any  land-tax,  then 
6tei  and  discharged  from  such  land-tax :  and  it  shall  also  be  lawful 
for  such  person  or  persons,  for  such  purpose,  and  under  such  restric- 
tions and  regulations  as  aforesaid,  to  enfiranchise  any  messuages,  lands, 
tenements,  or  hereditaments,  which  are  or  shall  be  holden  by  copy  of 
^tmrt  roll  or  other  customary  tenure^  of  any  such  manors  so  holden  by 
such  person  or  persons  as  aforesaid,  and  also  to  sell  and  dispose  of  any 
ieriots,  fee-farm  rents,  chief  rents,  or  quit  rents,  or  other  emoluments 
or  advantages  issuing  or  payable  from  or  in  respect  of  any  manors, 
lands,  tenements,  or  hereditaments,  or  incident  thereto,  or  arising 
therefrom,  any  thing  herein  contained  to  the  contrary  thereof  notwith- 
standing :  Provided  always  that  the  manors,  messuages,  lands,  tene- 
ments, or  hereditaments  of  which  'the  land-tax  shall  be  so  redeemed, 
shall  stand  and  be  limited  to  and  for  the  same  uses,  trusts,  intents, 
and  purposes  as  the  manors,  messuages,  lands,  tenements,  or  heredita- 
ments, heriots,  rents,  emoluments,  or  advantages,  which  shall  be  sold. 


(246)  APPENDIX  TO  THE  COFYflOLDEB. 

or  the  manors,  of  which  any  such  copyhold  or  customary  esiaiJies  shall 
be  enfh^Bchised,  stood  and  were  limited  at  the  time  of  such  sale  or  en- 
franchisement** 

§.  76.  ^^  And  be  it  further  enacted,  that  every  sale,  enfranchisement, 
mortgage,  or  grant  of  any  rent  charge  which  shall  be  made  of  or  out 
of  any  manors,  messuages,  lands,  tenements,  or  hereditaments,  by 
virtue  of  this  act,  by  any  bodies  politic  or  corporate,  or  companies,  or 
any  feoffees  or  trustees  for  charitable  or  other  pubhc  purposes,  or  by  any 
such  person  or  persons  holding  under  any  grant  from  the  crown,  or 
under  any  act  of  Parliament  as  aforesaid,  shall  be  so  made  by,  with, 
and  under  the  consent,  sanction,  control,  direction,  and  authority  of 
the  said  last  mentioned  commissioners  (a),  and  no  further  or  other 
consent,  authority,  approbation,  or  confirmation  whatever  shall  be  re- 
quired to  enable  any  such  sales,  enfranchisements,  mortgages,  or 
grants  as  aforesaid :  Provided  always,  that  no  such  sale,  mortgage, 
enfranchisement,  or  grant,  shall  be  valid  and  effectual  unless  two  at 
least  of  the  said  commissioners  shall  certify  their  consent  thereto  and 
approbation  thereof,  by  signing  and  sealing  the  deed  of  sale,  enfiran- 
chisement,  mortgage,  or  grant,  as  parties  thereto.** 

[§.  81.  Exempts  from  stamp  duty  all  deeds  or  instruments  whereby 
any  sale,  enfranchisement,  mortgage,  or  grant  shall  be  made  under 
the  authority  of  the  last-mentioned  commissioners.] 

§.  89.  *^  And  be  it  frirther  enacted,  that  where  any  land-tax  charge-* 
able  on  any  manors,  messuages,  lands,  tenements,  or  hereditaments, 
which  are  or  shall  be  holden  by  copy  of  court  roll  or  other  customary 
tenure,  of  any  manor  or  manors  belonging  to  any  body  politic  or  cor- 
porate, or  company,  or  any  feoffees  or  trustees  for  charitable  or  other 
pubUc  purposes  as  aforesaid,  by  virtue  of  any  lease  or  leases,  shall 
have  been  or  shall  be  redeemed  by  any  such  body  politic  or  corporate 
or  company,  or  feoffees  or  trustees  for  charitable  or  other  public  pur- 
poses, under  the  powers  contained  in  any  of  the  said  recited  acts,  or 
this  act,  the  amount  of  the  land-tax  so  redeemed  or  purchased,  shall  be 
considered  as  rent  reserved  to  such  body  politic  or  corporate,  or  com- 
pany, or  such  feoffees  or  trustees  for  charitable  or  other  public  pur- 
poses as  aforesaid,  out  of  such  copyhold  or  customary  manors,  mes- 

(a)  Viz.  Special  commissioners  to  be  -  ble  and  other  public  purposes,  and  sales» 

appointed  by  his  Majesty  for  regulating  &c.  of  manors  wherein  the  crown  has 

and  approving  sales,  contracts,  &c.  by  any  interest  in  remainder,  &c.     And  see 

bodies  pob'tic  or  corporate  and  compa-  54  Geo.  3.  c.  173.  s.  1  &  2.  and  57  Geo. 

Bies,  and  feofiees  or  trustees  for  charita-  3.  c.  100.  s.  22. 
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Boages,  lands,  tenements,  or  hereditaments,  and  be  payable  on  the 
lame  days  as  such  land-tax  was  payable  before  the  redemption  thereof; 
and  the  same  powers  shall  be  had,  used,  and  enjoyed  for  the  recorery 
thereof,  as  for  the  recovery  of  rent  in  arrear.'* 

§.  98.   ^And  be  it  iiirther  enacted,    that  where  the  fee^simple 
and  inheritance  of  any  manors,  messuages,  lands,    tenements,  or 
hereditaments,  holden  under  any  beneficial  lease  or  leases  or  by 
ecpfcf  court  roll,  as  hereinbefore  is  mentioned,  shall  be  proposed 
to  be  sold  by  virtae  of  this  act,  two  calendar  months'  notice  of 
nich  intended  sale  shall  be  given  by  the  body  politic  or  corporate, 
or  company,  or  other  person  or  persons  proposing  to  sell  the  same, 
to  the  person  or  persons,  for  the  time  being,  beneficially  interested 
thorein,  mider  the  subsisting  lease  or  leases,  or  cqpg  or  copies  of 
wmrt  rifU  iherecfy  or  to  his,  her,  or  their  committee  or  committees  in 
cases  of  famacy,  or  guardian  or  guardians  in  cases  of  infimoy,  or  in 
toy  other  cases  of  incapacity  to  the  trustee  or  trustees,  or  other  per- 
lOD  or  persons  having  authority  to  act  for  such  person  and  persons 
iDcapable  of  acting  for  themselves;   during  which  period  of  two 
aaDths  the  person  and  persons  so  beneficially  interested,  os  his,  her, 
orthttir  committee  or  committees,  guardian  or  guardians,  trustee  or 
trustees,  or  other  person  or  persons,  having  authority  to  act  for  him, 
her,  or  tfaem^  on  his,  her,  or  their  behalf,  shall  be  intitled  to  con* 
tract  for  the  purchase  thereof,  in  preference  to  any  other  person  or 
penons;  and  any  one  coparcener,  or  joint  tenant,  or  tenant  in  com* 
noa,  beneficially  interested  as  aforesaid,  shall  have  the  like  privilege 
of  pre-emption,  in  respect  to  the  whole  of  the  estate  comprised  in 
any  such  lease,  or  grant  by  copy  of  court  redl,  on  the  refiisal  of  any 
other  coparcener,  joint-tenant,  or  tenant  in  common,  to  contract  for 
the  pordiase  of  their  respective  shares ;  and  such  manors,  messuages, 
laids,  tenements,  or  hereditaments,  shall  not  be  sold  to  any  other 
person  or  persons  till  after  the  expiration  of  such  notice,  unless  the 
penon  or  persons  having  the  privilege  of  pre-empti(m  on  behalf  of 
themselves  or  others,  shall  by  writing  under  his,  her,  or  their  hand  or 
innds,  wave  the  same,  in  which  case  such  foe-simple  and  inheritance 
nay  be  sold  to  any  other  person  or  persons,  at  any  tune  before  the 
miration  of  such  notice  :  Provided  always  that  when  any  price 
shall  have  been  ofiiered  for  the  purchase  of  any  sueh  manors,  mes- 
nages,  lands,  tenements,  or  hereditaments,  by  any  person  or  per* 
BODS  having  such  privilege  of  pre-emption  as  aforesaid,  which  shall 
not  be  accepted  by  the  body  politic  or  corporate,  or  company,  or 
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other  person  or  persons  proposing  to  sell  the  same,  such  mmon, 
-messuages,  lands,  tenements,  or  hereditaments,  shall  not  at  aoj  time 
afterwards  be  sold  to  any  other  person  or  persons  for  a  less  piice 
than  (he  price  bo  offered  by  the  person  or  persons  having  such  privi- 
lege of  pre-emption  as  aforesaid,  till  after  the  expiration  of  tvo 
calettdar  months'  further  notice  given  to  such  last  mentioned  penon 
or  persons,  of  the  sale  proposed  to  be  made  at  such  reduced  price, 
(and  which  forther  notice  is  hereby  required  to  be  given  in  eiaj 
such  case,)  dnring  which  further  period  such  person  or  persons  shaS 
have  the  like  privilege  of  pre-emption  as  afor^aid,  of  such  muun, 
messuages,  lands,  tenements,  or  hereditaments,  at  such  reduced 
price :  Provided  also,  that  if  such  person  or  persons  shall  wave  snch 
privilege  of  pre-emption  in  manner  aforesaid,  such  manois,  ates- 
suagee,  lands,  tenements,  or  hereditaments  may  be  sold  to  any  odiei 
person  or  persons  at  such  reduced  price,  at  any  time  before  the  ex- 
piration of  such  period :  Provided  also,  that  every  such  notice  to  m; 
committee  of  any  lunatic,  or  any  guardian  of  any  in&nt,  or  any  otliei 
person  having  authority  to  act  for  any  incapacitated  person,  shall  be 
as  valid  and  eSectual  to  enable  the  sale  of  such  manors,  mesnia^ 
lands,  tenements,  or  hereditaments,  to  any  person  or  peretmB  ntt 
having  any  interest  in  the  subsisting  lease  or  grant  thereof,  after  the 
expiration  of  such  notice,  (or  sooner  in  case  of  the  waver  of  Ihe  pi- 
vilege  of  pre-emption  by  any  such  committee,  guardian,  or  other 
person  or  persons  having  authority  to  act  as  af(»resaid,)  as  if  soch 
notice  or  waver  had  been  given  or  made  to  or  by  any  person  or  per- 
sons of  capacity  by  law  to  act  for  themselves." 

§.  94.  "  And  be  it  Anther  enacted,  that  no  sale  or  mortgage  of 
any  copyhold  or  cuttomary  messuages,  lands,  tenements,  or  heredi- 
taments, by  virtue  of  this  act,  shall  extend  or  be  constmed  to  exleol 
in  anjrwise  to  prejudice  or  affect  the  right  of  any  lord  or  lords,  )iA} 
or  ladies,  of  any  manor  of  which  the  same  may  be  holden,  to  m^ 
fine  or  fines  as  shall  have  been  usual  and  accustraned,  and  of  right 
ought  to  be  yielded  and  paid  to  such  lord  or  lords,  lady  or  ladies,  apo 
any  alienation  of,  and  admittance  to  such  cgpyheld  or  cuitomarj 
messuages,  lands,  tenements,  or  hereditaments,  nor  to  anthorise  vtf 
purchaser  or  mor^agee  of  any  such  copyhold  or  c%stomanf  mes- 
suages, lands,  tenements,  or  hereditaments,  to  enter  and  take  id; 
rents  or  profits  thereof  by  virtue  of  this  act,  tmtil  such  fine  or  fines 
shall  have  been  duly  paid :  Provided  always,  that  upon  the  produc- 
tion of  the  deed  of  sale  or  mortgage,  and  upon  the  payment  or  tender 
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of  such  fine  or  fines  as  aforesaid,  the  lord  or  lords,  lady  or  ladies, 
for  the  time,  being,  of  any  such  manor,  shall,  at  the  next  or  some 
subsequent  court  to  be  holden  for  such  manor,  upon  request  of  the 
purchaser  or  mortgagee  of  any  such  copyhold  or  customary  mes- 
suages, lands,  tenements,  or  hereditaments,  not  only  grant  the  same 
to  him,  her,  or  them,  by  copy  of  court-roll,  for  such  estate  or  interest 
as  shall  be  sold  or  conveyed,  reserving  the  usual  and  accustomed 
lentB,  customs,  and  services,  but  shall  also  at  the  same  court  admit 
him,  her,  or  them,  tenant  or  tenants  of  the  same  copyhold  or  cus- 
iomary  lands  or  tenements,  as  other  copyholders  of  the  same  manors 
have  been  wont  to  be  admitted,  and  to  receive  his,  her,  or  their  fealty 
accordingly.'' 

§.  118.  ^*  And  be  it  further  enacted,  that  in  all  cases  where  the 
land-tax  charged  upon  any  manors,  messuages,  lands,  tenements,  or 
hereditaments,  belonging  to  any  bodies  politic  or  corporate,  (other 
than  bishops,  or  other  ecclesiastical  corporations,)  or  to  any  com- 
panies, or  other  person  or  persons,  and  granted  out  upon  any  bene- 
ficial lease  or  leases,  or  by  any  copy  or  copies  of  court-roUj  or  other 
granty  according  to  the  custom  of  any  manors  for  life  or  lives,  or 
years  absolute,  or  years  determinable  upon  any  life  or  lives,  shall  be 
ledeemed  by  the  monies  arising  from  the  sale  or  sales  of  the  fee- 
simple  and  inheritance  of  any  part  of  such  manors,  messuages,  lands, 
tenements,  or  hereditaments,  then  and  in  such  case  the  respective 
manors,  messuages,  lands,  tenements,  and  hereditaments,  remaining 
unsold,  shall,  immediately  after  the  redemption  of  such  land-tax,  be 
and  become  charged  and  chargeable,  for  the  benefit  of  such  bodies 
politic  or  corporate,  or  companies,  or  other  person  or  persons,  with 
such  yearly  sum  or  sums  respectively,  by  way  of  rent-charge,  as  shaU 
he  equal  in  amount  to  the  land-tax  charged  thereon  at  the  times  of 
such  redemption,  which  shall  be  applicable  in  their  hands  to  the 
same  uses  and  purposes,  and  in  the  same  manner  as  the  several  yearly 
lents  and  profits  of  such  manors,  messuages,  lands,  tenements,  or 
hereditaments,  shall  firom  time  to  time  be  applicable.'' 

§.  119.  "  And  be  it  further  enacted,  that  every  deed  whereby  any 
sale,  mortgage,  or  grant,  of  any  rent-charge  shall  be  made  by  virtue 
of  this  act,  in  relation  to  estates  in  England,  shall  be  inroUed  within 
six  calendar  months  after  the  execution  thereof  (a),  in  one  of  his 


(a)  See  54  Geo.  3.  c.  173.  s.  II,  ex-      3.  c.  100.  s.  24. 
tending  this  period.     Vide  also  57  Geo. 
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Majesty's  courts  of  record  at  Westminster,  or  in  the  couiis  of 
the  counties  Palatine  of  Chester,  Lancashire,  or  Durham,  or  in  the 
couits  of  Great  Sessions  in  Wales,  as  the  case  shall  require,  or  be 
registered  in  the  counties  of  Middlesex  and  York,  in  the  manner 
required  by  law  for  conveyances  of  real  estates,  situated  in  those 
counties  respectively ;  and  all  deeds  and  conveyances  in  relation  to 
estates  in  Scotland,  shall  be  executed  and  registered  in  the  manner 
required  by  the  law  of  Scotland,  in  respect  of  sales  or  charges  of  real 
estates :  Provided  always,  that  where  the  consideration  expressed  in 
any  such  deed,  shall  not  exceed  two  hundred  pounds,  the  registry 
thereof,  with  the  proper  officer  appointed  or  to  be  appointed  for  the 
registry  of  contracts  for  the  redemption  of  land-tax,  shall  be  as  valid 
and  effectual  as  if  the  same  were  inroUed  or  registered  in  the  maimer 
hereinbefore  directed,  and  such  officer  is  hereby  required  to  register 
the  same  gratis ;  and  after  the  payment  of  the  purchase  or  mortgai^ 
money  into  the  Bank  of  England,  or  to  the  Beceiver-General,  or  his 
deputy  in  England,  or  to  the  collectors  in  Scotland,  (in  cases  where 
the  same  is  by  this  act  authorised  to  be  paid  to  any  Receiver-Greneral, 
or  his  deputy,  or  collector,)  in  the  manner  hereinbefore  directed,  and 
after  such  inrolment  or  registry  as  aforesaid,  every  such  deed  of  saH 
mortgage,  or  grant,  made  by  virtue  of  this  act,  shall  be  good,  valid, 
and  effectual  in  the  law  to  all  intents  and  purposes  whatsoever,"  &c. 


53  GEO.  III.,  c.  123. 

^^  An  Act  to  amend  and  render  mare  effectual  several  ads  pasiei/ifr 

the  Redemption  and  Sale  of  the  Land-tax  J* 

[§.  2.  Enacts  that  the  provisions  in  the  act  of  42  Geo.  ST  (see  §.21 
&  61.,  vide  also  §.  93,  ante  p.  (247),  under  which  bodies  politic,  and 
and  other  persons  in  possession,  were  permitted  to  contract  for  the 
redemption  of  land-tax,  in  preference  to  persons  in  remainder,  &C., 
should  cease ;  and  that  cdl  bodies  politic  or  corporate,  or  cokiqMiaies 
and  persons  aforesaid,  might  thereafter  contract  for  and  redeem  sock 
land-tax  without  preference  to  any  of  them  otherwise  than  by  pnority 
of  contract 

[§.  31.  Enacts  that  in  order  to  provide  for  the  purchase  of  any  land- 
tax  under  the  provisions  of  the  act  of  42  Geo.  8.  by  bodies  politic  or 
corporate,  or  companies,  or  feoffees  or  trustees  for  charitable  or  other 
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public  purposes,  it  should  be  lawfUl  for  such  bodies  politic,  &c.  to 
sell  any  lands,  tenements,  or  hereditaments  belonging  to  them,  or  to 
mortgage  the  same,  or  to  grant  any  rent  charge  out  of  the  same,  or 
to  mfranchise  any  messuagesj  8fc.  holden  by  copy  of  courUroUj  or  other 
customary  tenure  of  any  manor  belonging  to  such  bodies  politic,  &c. 
and  to  sell  and  dispose  of  any  heriots  or  fee-farm  rents,  chief  rents,  or 
qtiit  rents,  or  other  emoluments  or  advantages  issuing  or  payable  from 
or  in  respect  of  any  freehold,  or  copyhold  or  customary  manors,  or 
other  hereditaments,  or  incident  thereto  or  arising  therefrom,  under 
the  same  regulations  as  are  mentioned  in  the  act  of  42  Geo.  9.] 

63  GEO.  III.  c.  142. 

^^  An  Act  to  explain  and  amend  several  ads  relative  Jo  the 

Land'tasJ*  {a) 

§.  9.  ^  And  whereas  by  the  said  first  recited  act,' passed  in  the  thirty- 
eighth  year  of  the  reign  of  his  present  Majesty,  the  commissioners  for 
putting  in  execution  that  act  are  empowered  to  seize  and  secure,  and  to 
sell  and  dispose  of  the  copyhold  estates  of  collectors  under  that  act 
neglecting  to  pay  sums   of  money  by  them  received ;  but  no  pro- 
Tision  is  ma<le  by  the  said  act  for  the  manner  of  sale  or  transfer  of  the 
said  copyhold  estate,  or  for  the  admission  of  the  purchasers  thereof: 
Be  it  therefore  enacted,  that  the  commissioners  for  putting  in  exe- 
cution the  several  acts  relating  to  the  land-tax  shall,  from  and  after 
the  passing  of  this  act,  make  conveyance  of  all  such  copyhold  estates 
to  the  respective  purchasers  thereof,  by  deed  indented,  between  any 
tiro  or  more  of  the  said  commissioners  and  the  said  purchasers  respec- 
tively, and  such  sale  shall  be  effectual  to  all  intents  and  purposes,  in 
like  manner  as  tlie  sale  of  copyhold  estates  of  bankrupts,  under  and  by 
virtue  of  statutes  relating  to  bankrupts  or  any  of  them,  by  deed  in- 
dented and  inroUed :  Provided  always,  that  such  person  or  persons  to 
whom  any  such  sale  of  copyhold  lands,  shall  be  made,  shall,  in  like 
manner  as  the  purchaser  of  the  copyhold  estates  of  bankrupts,  before 
such  time  as  he,  or  they,  or  any  of  them  shall  enter  or  take  any  profit 
of  the  said  lands  or  tenements,  agree  and  compound  with  the  lords  of 

(a)  Vide  also  3  Geo.  4,  c.  88,  *'  to      pointment  of  receivers-general  in  Eng- 
amend  the  law  relating  to  the  land  and      land  and  Wales." 
assessed  taxes,  and  to  regulate  the  ap- 
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the  manors  of  whom  the  same  shall  be  holden,  for  such  fines  or  incomes 
as  heretofore  hath  been  most  usual  and  accustomed  to  be  yielded  or 
paid  therefore ;  and  that  upon  every  such  agreement  or  composition, 
the  said  lords,  for  the  time  being,  at  the  next  court  to  be  holden  at 
or  for  the  said  manors,  shall  not  only  grant  to  the  said  vendee  or 
vendees,  upon  request,  the  same  copyhold  or  customary  lands  or 
tenements,  by  copy  of  court  roll  of  the  same  manors,  for  such  estate 
or  interest  as  to  them  shall  be  so  sold,  and  reserving  the  ancient  rents, 
customs  and  services,  but  also  in  the  same  court  admit  them  tenants 
of  the  same  copyhold  or  customary  lands,  as  other  copyholders  of 
the  same  manors  have  been  wont  to  be  admitted,  and  to  receive  thdr 
fealty,  suit  or  service,  according  to  the  custom  of  the  court  of  such 
manor."  (a) 


STAMP  ACT,  48  GEO.  III.  c.  149.— [2nd  July,  1808.] 

§.  22.  "  And  be  it  further  enacted,  that  fiom  and  after  the  lOth  day 
of  October,  1808,  in  all  cases  of  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,  heritable  or  moveable, 
or  of  any  right,  title,  interest,  or  claim,  in,  to,  out  of,  or  upon  any 
lands,  tenements,  rents,  annuities,  or  other  property,  where  a  duty  is 
imposed  on  the  conveyance  thereof  in  the  schedule  hereunto  annexed, 
in  proportion  to  the  amount  of  the  purchase  or  consideration  money, 
therein  or  thereupon  expressed,  the  full  purchase  or  consideration 
money  which  shall  be  directly  or  indirectly  paid,  or  secured,  or  agreed 
to  be  paid  for  the  same,  shall  be  truly  expressed  and  set  forth  in 
words  at  length,  in  or  upon  the  principal  or  only  deed  or  instrument 
w^hereby  the  land  or  other  thing  sold  shall  be  granted,  assigned, 
transferred,  released,  renounced,  or  othei'wise  conveyed  to,  or  vested 
in,  the  purchaser  or  purchasers,  or  any  other  person  or  persons,  by 
his,  her,  or  their  direction ;  and  also  where,  upon  the  sale  of  any 
annuity,  easement,  servitude,  or  other  right,  not  before  in  existence, 
the  same  shall  not  be  created  by  actual  grant  or  conveyance,  but  shall 
only  be  secured  by  bond,  warrant  or  attorney,  covenant,  contract,  or 
other  security,  the  full  purchase  or  consideration  money,  which  shall  be 
directly  or  indirectly  paid,  or  secured,  or  agreed  to  be  paid  for  the 
sapie,  shall  be  truly  expressed  and  set  forth  in  words  at  length,  in  or 
upon  the  bond  or  other  instrument  or  instruments  by  which  the  same 

(a)  And  see  similar  provisions  §.  3  &  4  of  the  act  of  8  Geo.  4,  c.  88. 
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shall  be  secnred,"  [and  in  de&nlt  of  so  setting  forth  the  consideration, 
the  porchaser  and  seller  are  subjected  to  a  penalty  of  fifty  pounds, 
and  to  the  payment  of  five  times  the  amount  of  the  excess  of  duty 
which  would  have  been  payable  in  respect  of  the  full  purchase 
money,  beyond  the  amoimt  of  the  duty  actually  paid.] 

§.  30.  ^^  And  foe  it  fiurtber  enacted,  that  fi-om  and  after  the  lOih 
day  of  October,  1808,  where  any  copyhold  or  customary  lands  or 
hereditaments,  shall  be  proposed  to  be  surrendered  in  court,  the  per- 
son or  persons  proposing  to  surrender  the  same  i^all  ddiver  to  the 
steward  of  the  manor  or  honour,  whereof  such  lands  or  hereditaments 
«hall  be  holden,  a  note  in  writing,  stating  whether  the  surrender  pro- 
posed is  upon  a  sale,  or  not  upon  a  sale,  and  in  the  former  case  spe- 
cifying the  amount  of  the  purchase  or  consideration  money  agreed 
upon  for  such  lands  or  hereditaments,  to  the  intent  that  the  same  may 
be  ins^ted  and  set  forth,  in  words  at  length,  in  or  upon  the  copy  of 
court  toll,  to  be  afterwards  made  out  of  such  surrender,  pursuant  to 
the  directions  of  this  act;  and  until  such  note  in  writing  shall  be  de- 
Ivrered,  the  lord  or  lady,  or  steward,  of  the  manor  or  honour,  shall  not 
accept  or  take  the  proposed  surrender,  on  pain  of  forfeiting  for  every 
sac^i  offence,  the  sum  of  fifty  pounds ;  and  where  the  proposed  sur- 
render shall  be  upon  a  sale,  if  the  steward  shall  neglect  to  insert  the 
said  purchase  or  consideration  money,  in  or  upon  the  copy  of  court 
loU,  to  be  afterwards  made  out  of  such  surrender,  in  words  at  length, 
he  shall  for  every  such  offence  forfeit  the  sum  of  fifty  pounds ;  and  if 
upon  the  sale  of  any  such  lands  or  hereditaments,  any  person  or  per- 
sons shall  in  the  note  so  to  be  delivered  as  aforesaid,  state  the  pro- 
posed surrender  to  be  not  iq)on  a  sale,  he,  she,  or  they  shall,  for  every 
such  offence,  forfeit  the  sum  of  one  hundred  pounds.^' 

§.  31 .  ^^  And  be  it  finrther  enacted,  that  from  and  after  the  said  1 0th 
day  of  October,  where  any  copyhold  or  customary  lands  or  heredita- 
ments shall  be  intended  to  be  conveyed  to  any  person  or  persons 
(either  upon  the  sale  or  mortgage  thereof,  or  otherwise)  by  means  of 
a  surrender  made  out  of  court,  or  by  a  deed  of  bargain  and  sale,  or 
other  deed,  foy  commissioners  named  in  a  commission  of  bankrupt,  or 
by  executors  or  others,  by  virtue  of  a  power  given  by  will  or  by  act 
of  parliament,  the  lord  or  lady,  or  steward  of  the  manor  or  honour, 
whereof  such  lands  or  hereditaments  shall  be  parcel  or  be  holden, 
shall  not  inrol  any  such  surrender  or  deed,  or  accept  any  present- 
ment thereof,  or  admit  any  persons  to  be  tenant  of  such  lands  or 
hereditaments,  under  or  by  virtue  of  the  same  respectively,  unless 
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such  deed  or  Borrender,  or  tiie  memorandum  of  sud 
be  duly  stamped  with  the  du^  hereby  charged  thei 
OD  pain  of  forfeitiDg,  for  erery  sach  offence,  the  sum 

§.  82.  "And  be  it  further  enacted,  that  if  any 
steward  of  any  manor  or  honour,  shall,  after  the  ts 
October,  accept  or  take  any  surrender,  or  admit  a: 
of  any  copyhold  or  customary  lands  or  hsreditame 
or  make  any  voluntaiy  grant  of  any  such  lands  or  hi 
of  court,  or  gnmt  any  license  to  demise  any  such  1 
ments,  out  of  court,  without  causing  the  same,  or  so 
thereof  respectively,  to  be  put  in  writing  on  tbIIoii 
Tpaper,  duty  stamped  with  the  proper  duty  hereby  ch 
spectirely,  then,  and  in  erery  such  esse,  he  or  sh 
such  offence,  forfeit  the  sum  of  fifty  pounds," 

§.  33.  "  And  be  it  further  enacted,  that  in  all  ca» 
admittances,  and  voluntary  grants  of  or  to  any  copyh 
lands  or  hereditaments,  and  in  all  cases  of  licenses  to 
lands  or  hereditaments,  which  shall  be  taken,  nuu 
court,  after  the  tenth  day  of  October,  1808,  (he  stew 
or  honour,  whereof  such  lands  or  hereditaments  shaJ 
holden,  shall  make  out  a  copy  of  court  roll  of  erei^ 
admittance,  voluntary  grant,  and  license  to  demise,  o 
ment,  or  paper,  duly  stamped  according  to  the  direc 
within  four  calendar  months  next  alter  the  surren 
voluntary  grant,  or  license,  shall  be  made  or  grantc 
liver  the  same  to  the  party  or  parties  entitled  therei 

person  authorised  to  receive  the  same,  whenever  tl__ 

called  for,  after  the  expiration  of  such  four  calendar  months ;  and  if 
the  same  shall  not  be  called  for,  then  the  steward  shall  deliver  the 
same  to  the  bailiff  of  the  manor  or  honour,  or  to  the  crier  of  Ae  conit, 
or  to  some  copyhold  or  customary  tenant  of  the  manor  or  haoaor, 
for  the  use  of  the  party  or  parties  entitled  thereto,  at  the  next  gene- 
nd  court  to  be  holden  for  the  stud  manor  or  hcmour ;  and  if  any  mch 
steward  shall  neglect  to  make  out  and  deliver  such  copy  or  copies  of 
court  roll,  in  the  manner  and  within  the  time  aforesaid,  he  shall  for* 
feit  the  sum  of  fifty  pounds  for  er^  soch  surrender,  adnittino^ 
voluntary  grant  and  license  to  demise,  of  which  he  shall  neglect  to 
make  out  and  deliver  a  copy  of  court  roll,  in  the  mannea*  and  vithbl 
the  time  afores^d ;  and  the  stamp  du^,  payable  in  respect  of  enff 
such  cc^y  of  court  roll,  shall  be  a  debt  to  his  Mqesty,  his  beirs  aixl 
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tuoce8&<n:s,  of  the  steward  so  n^ecUng  to  make  out  and  delire 
same,  whetiier  he  shall  hare  received  the  duty  or  not ;  and  if  he 
not  hare  received  the  du^^  the  same  Bball  also  be  a  debt  to  his 
jestj,  his  heirs  and  succesaoTs,  of  the  party  or  parties  entitled  to 
copy  of  court  roll ;  and  the  said  steward  shall  also  be  bound  to  i 
out  and  deliver  such  copy  of  court  roll  to  the  party  or  parties  ent 
thereto,  whenever  afterwards  the  same  shall  be  demanded,  wil 
being  pud  any  fees  for  the  same  >  and  if  any  fees  shall  have  been 
rioosly  paid  to  him  for  the  same,  euch  fees  shall  be  deemed  to 
been  paid  without  consideration,  and  the  par^  or  parties,  who 
such  fees,  his,  her,  or  their  executors  or  administrators,  shall  bi 
tilled  to  recover  back  the  same,  in  an  action  for  money  had  an 
ceived  to  his,  her,  or  their  use,  with  fiill  coste  of  suit" 

$.  34.  "  And  be  it  fiirther  enacted,  that  it  shall  be  lawfiil  fo 
stewaid  of  any  manor  or  honour,  previously  to  the  acceptance  oi 
rairender,  or  the  granting  or  making  of  any  admittance,  volui 
grant,  or  license  to  demise,  in  court,  from  and  after  the  tenth  d 
October,  1808,  to  demand  and  insist  on  the  payment  of  his  li 
fees  for  the  same,  and  for  the  copy  of  court  roll  to  be  made  out  i 
ot,  together  with  the  stamp  duly  payable  on  such  copy  of  court 
and  in  case  of  non-payment  of  such  fees  and  stamp  duty,  it  she 
UwM  for  the  lord  or  lady,  or  steward  of  the  manor,  to  reftise  t 
cept  the  surrender,  or  to  grant  the  admittance  or  Ucense,  or  to  i 
the  voluntary  grant,  which  shall  be  proposed  or  have  been  contn 
for,  until  such  fees  and  stamp  duties  shall  be  paid." 

[N,  B.  The  schedule  annexed  to  this  act  is  repealed  by  the  to. 
ingac  t 


STAMP  ACT,  55  GEO.  III.  c.  184.— [11/&  JuU/,  1815.] 

[^  1.  Directs  that  the  duties  imposed  on  deeds,  &c.  by  the  lai 
ihould  cease  from  the  Slst  August,  1815.] 

[^.  2,  Substitutes  the  duties  in  the  schedule  annexed  to  the  pr 
act,  from  and  after  the  Slst  August,  1815.] 

[^  8.  Enacts  that  the  powers,  provisions,  penalties,  &c.  in  fi: 
acts  shall  extend  to  this  act] 

[^  30.  Exempts  from  the  ad  valorem  duty,  all  conveyances  ; 
after  the  Slst  August,  1815,  of  property  conbacted  to  be  sold  h 
the  12th  April,  1808,  which  under  the  provisions  of  the  act  of 
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Geo.  8.  sfaonld  have  been  exempted  from  the  ad  valorem  duty  thereby 
granted.] 

[§.  31.  Also  exempts  the  conveyances  of  annuities  or  rent  charges, 
on  the  re-purchase  thereof.] 

"SCHEDULE. 
Part  the  JirsU 

CONVEYANCE,  whether  grant,  disposition,  lease,  assignment, 
transfer,  release,  renunciation,  or  of  any  other  kind  or  description 
whatsoever,  upon  the  sale  of  any  lands,  tenements,  rents,  annuities 
or  other  property,  real  or  personal,  heritable  or  moveable,  or  of 
any  right,  title,  interest  or  claim  in,  to,  out  of  or  upon  any  lands, 
tenements,  rents,  annuities,  or  other  property ;  that  is  to  say,  for 
and  in  respect  of  the  principal  or  only  deed^  instrument  or  tm^ 
inffy  whereby  the  lands  or  other  things  sold  shall  be  granted, 
leased,  assigned,  transferred,  released,  renoimced  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other 
person  or  persons,  by  his,  her,  or  their  direction. 
Where  the  purchase  or  consideration  money  therein  or  thereupon 
expressed  shall  not  amount  to  20/.       .  .        •  0  10    0 

And  where    the    same  shall  amount  to  20/.  and  not    amount 

to  50/ 100 

And  where  the    same  shall    amount  to  50/.  and   not   amount 

to  150/.      .        .        • 1  10    0 

And  where  the  same  shall  amount  to   150/.  and  not  amount 

to  300/ 200 

And  where  the   same  shall  amount  to  300/.  and  not  amount 

to  500/ 300 

And  where  the  same  shall  amount  to  500/.  and  not  amount 

to  750/ 600 

And  where  the  same  shall   amount  to  750/.  and  not  amount 

to  1,000/ 900 

And  where  the  same  shall  amount  to   1,000/.  and  not  amount 

to  2,000/ 12    0    0 

And  where  the  same  shall  amount  to  2,000/.  and  not  amount 

to  3,000/ .         .  .         25    0    0 

And  where  the  same  shall  amount  to  3,000/.  and  not  amount 
to  4,000/. .        .        .         35    0    0 
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And  where  ihe  same  shall  amount  to  4,000/.  and  not  amount 
to  5,000/ •        45    0    0 

And  where  the  same  shall  amount  to  5,000/.  and  not  amount 
to  6,000/ 55    0    0 

And  where  the  same  shell  amount  to  6,000/.  and  not  amount 
to  7,000/ 65     0    0 

And  where  the  same  shall  amount  to  7,000/.  and  not  amount 
to  8,000/ 75    0    0 

And  where  the  same  shall  amount  to  8,000/.  and  not  amount 
to  9,000/. 85     0    0 

And  where  the  same  shall  amount  to  9,000/.  and  not  amount 
to  10,000/. 95     0    0 

And  where  the  same  shall  amount  to  10,000/.  and  not  amount 
to  12,500/ 110    0    0 

And  where  the  same  shall  amount  to  12,500/.  and  not  amount 
to  15,000/ 130    0     0 

And  where  the  same  shall  amount  to  15,000/.  and  not  amount 
to  20,000/.  .        ^        .         .    '    .         .  170    0    0 

And  where  the  same  shall  amount  to  20,000/.  and  not  amount 
to  30,000/ 240    0     0 

And  where  the  same  shall  amount  to  30,000/.  and  not  amount 
to  40,000/ 850     0     0 

And  where  the  same  shaU  amount  to  40,000/.  and  not  amount 
to  50,000/ 450     0     0 

And  where  the  same  shall  amount  to  50,000/.  and  not  amount 
to  60,000/. 550     0     0 

And  where  the  same  shall  amount  to  60,000/.  and  not  amount 
to  80,000/ 650    0    0 

And  where  the  same  shaU  amount  to  80,000/.  and  not  amoimt 
to  100,000/ 800    0    0 

And  where  the  same  shall  amount  to  100,000/.  or  upwards  (a), 

1,000    0    0 

And  where  any  freehold  lands  or  hereditaments  in  England  shall 
be  conveyed  by  a  deed  of  feofiment,  with  or  without  any  letter  or 
letters  of  attorney  therein  contained  to  deliver  or  i*eceive  seisin,  or  by 
a  deed  of  bargain  and  sale  inrolled;  such  deed  of  feofiment  or  bar- 

(a)  As  the  act  specifies  only  definite      auut  omissut,  and  not  to  require  an  ad 
grot*  sums,  a  conveyance  in  considera-      valorem  duty, 
tion  of  an  annuity  would  seem  to  be  a 
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gain  and  sale^  unless  accompanied  with  a  lease  and  release  shall  be 
charged  with  di  further  duty  as  follows : 

K  the  purchase  or  consideration  money  therein  or  thereupon  ex- 

pressedy  shall  be  under  20/. 0  10    0 

If  it  shall  amount  to  20/.  and  not  amount  to  50/.      •  0  15    0 

If  it  shall  amount  to  50/.  and  not  amount  to  150/.    •  10    0 

Ifit  shall  amount  to  150/.  or  upwards      •        •        •  1  15    0 

But  if  there  shall  be  both  a  feofiment  and  a  bargain  and  sale  m- 
rolled,  ihen  thi3  said  further  duty  shall  not  attach  on  either* 

Note.^^The  purchase  or  consideration  money  is  to  be  truly  ex- 
pressed and  s^t  forth  in  Words  at  lengthy  in  or  upon  evay  Such  prin- 
cipal or  only  deed  or  instrument  of  conveyance. 

And  where  any  lands  or  other  property,  of  diffbreni  tenures  or 
holdings^  or  held  under  different  titles^  contracted  to  be  sold  at  one 
entire  price  for  the  whole,  shall  be  conveyed  to  the  purchaser  in  sepa- 
rate parts  or  parcels,  by  different  deeds  or  instruments,  the  purchtse 
or  consideration  money  shall  be  divided  and  apporticMied  in  such 
mamier  as  the  parties  shall  think  fit,  so  that  a  distinct  price  or  con- 
sideration for  each  separate  part  or  parcel  may  be  set  forth  in  otupon 
the  principal  or  only  deed  or  instrument  of  conveyance  relating  thereto ; 
which  shall  be  changed  with  the  said  ad  valorem  duty  in  respect  of 
the  price  or  consideration  money  therein  set  forth. 

And  where  any  lands  or  other  property,  contracted  to  be  purchased 
by  two  or  more  persons  jointly,  or  by  any  person  for  himself  and 
others,  or  wholly  for  others,  at  one  entire  price  for  the  whole,  shall  be 
conveyed,  in  parts  or  parcels,  by  separate  deeds  qx  instruments,  to  the 
persons  for  whom  the  same  shall  be  pturchased,  for  distinct  parts  or 
shares  of  the  purchase  money ;  the  principal  or  only  deed  or  instru- 
ment of  conveyance,  of  eiich  separate  pfiurt  or  parcel,  shall  be  charged 
with  the  said  ad  valorem  duty,  in  respect  of  the  sum  of  money  ther&* 
in  specified  as  the  considemtion  for  the  same.  But  if  separate  parts 
or  parcels  of  such  lands  or  other  property  shall  be  conveyed  to  or  to 
tile  use  of  or  in  thist  for  different  persons,  i^  and  by  one  and  the  same 
deed  or  instrument,  then  such  deed  or  instrumebt  shall  be  charged 
with  the  said  ad  valorem  duty,  in  respect  of  the  aggregate  amount 
of  the  pturdiase  ot  consideration  monies  therein  mentioned  to  be 
paid  or  agreed  to  be  paid,  for  the  lands  or  property  thereby  con- 
veyed* 

And  where  any  person,  having  contracted  for  the  purchase  of  any 
lands  or  other  property,  but  not  having  obtained  a  conveyance  there-r 
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of,  shfll  coQtmct  to  sell  to  any  other  person,  and  the  same  shall  in 
consequence  be  conveyed  iramediately  to  the  sub-pnrchaser ;  the 
principal  or  only  deed  or  instrument  of  conveyance  shaU  be  charged 
with  the  said  ad  valorem  du^y,  in  respect  of  the  purchase  or  consider- 
ation money  therein  mentioned  to  be  paid,  or  agreed  to  be  paid,  by 
the  sub-purchaser. 

And  where  any  person,  having  contracted  for  the  purchase  of  any 
lands  or  other  property,  but  not  having  obtained  a  conveyance 
thereof,  shall  contract  to  sell  the  whole  or  any  part  or  parts  thereof, 
to  any  other  person  or  persons,  and  the  same  shall  in  consequence 
be  conveyed,  by  the  original  seller,  to  different  persons,  in  parts  or 
parcels ;  the  principal  or  only  deed  or  instrument  at  conveyance,  of 
each  part  or  parcel  thereof,  shall  be  charged  with  the  said  ad 
valorem  duty,  in  respect  only  o£  the  purchase  or  consideration  money 
which  shall  be  therein  mentioned  to  be  paid  or  agreed  to  be  paid  for 
(he  same,  by  the  person  or  persons  to  whom  or  to  whose  use,  or  in 
tnist  for  whom  the  conveyance  shall  be  made,  without  regard  to  the 
amount  of  the  original  purchase  money. 

And  in  all  cases  of  such  sub-sales  as  aforesaid,  the  sub-purchasers, 
and  the  persons  immediately  selling  to  them,  shaU  be  deemed  and 
taken  to  be  the  purchasers  and  sellers,  within  the  intent  and  meaning 
of  the  provisions  and  regulations  of  the  aforesaid  act  of  the  forty- 
eighth  year  of  his  Majesty's  reign,  relating  to  the  ad  valorem  duties 
on  conveyances  on  the  sale  of  properly  theveby  imposed,  and  which 
ve  to  be  observed  and  enforced  with  regard  to  the  said  ad  valorem 
duties  hereby  granted. 

But  where  any  sub-purchaser  shall  taike  an  actual  conveyance  of 
the  interest  of  the  person  immedialely  selling  to  hiat,  which  shall  be 
chargeable  with  the  said  ad  valorem  duty,  in  respect  of  the  purchase 
or  consideration  money  paid,  or  agreed  to  be  paid  by  him,  and  shall 
be  duly  stamped  accordingly ;  any  deed  or  instnmu^t  of  conveyance 
to  be  afterwards  made  to  him,  of  the  property  in  question,  by  the 
original  seller,  shall  be  exempted  from  the  said  ad  valorem  duty,  and 
be  charged  only  with  the  duty  on  deeds  or  instruments  of  the  same 
kind  not  upon  a  sale. 

And  where  any  lands  or  other  property  separately  contracted  to  be 
purchased  of  different  persons,  at  separate  and  distinct  prices,  shall 
be  conveyed  to  the  purchaser,  or  as  he  shall  direct,  in  and  by  one 
and  the  same  dead  or  instrument ;  such  deed  or  instrument  shall  be 
charged  with  the  said  ad  valorem  duty,  in  respect  of  the  aggregate 
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amount  of  the  purchase  or  consideration  monies,  therein  mentioned 
to  be  paid  or  agreed  to  be  paid  for  the  same. 

And  where  any  lands,  or  other  property  shall  be  sold  and  con- 
veyed, in  consideration,  wholly  or  in  part,  of  any  sum  of  money 
charged  therepn  by  way  of  mortgage,  wadset  or  otherwise,  and  th^ 
due  and  owing  to  the  purchaser,  or  shall  be  sold  and  conveyed,  sub- 
ject to  any  mortgage,  wadset,  bond,  or  other  debt,  or  to  any  gross  or 
entire  sum  of  money,  to  be  afterwards  paid  by  the  purchaser,  sack 
sum  of  money  or  debt  shall  be  deemed  the  purchase  or  consideration 
money,  or  part  of  the  purchase  or  consideration  money,  as  the  case 
may  be,  in  respect  whereof  the  said  ad  valorem  duty  is  to  be  paid. 

And  to  prevent  doubts  respecting  what  shall  be  deemed  the  prin- 
cipal deed  or  instrument  of  conveyance,  in  certain  cases,  it  is  h^j 
declared : 

That  where  any  lands  or  hereditaments,  in  England,  shall  be  con- 
veyed by  bargain  and  sale  inroUed,  and  also  by  lease  and  release,  or 
feoffment  with  or  without  any  such  letter  or  letters  of  attorney  therein 
contained  as  aforesaid ;  the  release  or  feoffment  shall  be  deemed  the 
principal  deed ;  and  the  bargain  and  sale  shall  be  charged  only  with 
the  duty  hereby  imposed  on  deeds  in  general;  (See  D^^rf.)— But  the 
same  shall  not  be  inroUed  or  be  available,  unless  also  stamped  for 
testifying  the  payment  of  the  ad  valorem  duty  on  the  release  or  feoff- 
ment. 

And  where  any  lands  or  hereditaments  aludl  be  ccnoveyed  by  leaise 
and  release,  and  also  by  fieofhient,  with  or  without  any  such  letter  or 
letters  of  attorney  therein  contained  as  aforesaid ;  the  release  shall  be 
deemed  the  principal  deed ;  and  the  feoffment  shall  be  charged  only 
with  the  duty  hereby  imposed  on  deeds  in  general.  (See  Deed) 
But  the  same  shall  not  be  available,  unless  also  stamped  for  testifying 
the  payment  of  the  ad  valorem  duty  on  the  release. 

And  where  any  copyhold  or  customary  estate  shall  be  conveyed, 
by  a  deed  of  bargain  and  sale,  by  the  commissioners  named  in  a  com- 
mission of  bankrupt,  or  by  executors  or  others,  by  virtue  of  a  power 
given  by  will,  or  by  act  of  parliament,  or  otherwise,  where  a  sur- 
render shall  not  be  necessary,  the  deed  of  bargain  and  sale  shall 
be  deemed  the  principal  instrument 

And  in  other  cases  of  copyhold  or  customary  estates,  the  surrendar 
or  voluntary  grant,  or  the  memorandum  thereof  respectively,  if  made 
out  of  court,  or  the  copy  of  court  roll  of  the.  surrender  or  voluntaiy 
grant,  if  made  in  court,  shall  be  deemed  the  principal  instrument. 
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Aod  copies  of  coort  roll,  made  after  the  Slat  day  of  A^ 
of  sunenden  and  voluntary  graots  made  in  court  before  or 
day,  and  subsequent  to  the  lOlb  day  of  October,  160f 
cbarged  with  the  said  ad  valorem  duties.  But  copies  of 
rf  surrenders,  and  Tolontary  grants  made  before  or  upon  th 
of  October,  1608,  shall  not  be  liable  thereto. 

And  grants,  and  copies  of  court  roll  of  grants,  of  copyfa' 
taasry  estates  for  a  life  or  lives,  are  to  be  charged,  as  we 
for  any  greater  interest. 

And  where  in  Scotland  there  shall  be  a  disposition  or  a 
executed  by  the  seller,  and  any  other  instrument  or  k 
wridng  or  writings,  to  complete  the  title,  the  disposition  or  i 
Bihall  be  deemed  the  principal  instrument. 

And  where,  npon  the  sale  of  any  annuity  or  other  right 
in  existence,  the  same  shall  not  be  created  by  actual  gn 
Tcyance,  but  shall  only  be  secured  by  bond,  warrant  o 
covenant,  contract,  or  otherwise ;  the  bond  (x  other  insti 
vtdch  the  same  shall  be  secnred,  or  some  one  of  such  inst 
there  be  more  than  one,  shall  be  deemed  and  taken  to  be  li 
same  duty  as  an  actual  grant  or  conveyance. 

And  in  the  case  of  leasee  or  tacks,  where  a  yearly  rent 
upwards  shall  be  reserved,  as  part  of  the  consideration  for 
there  shall  be  charged  a  further  duty ;  ioi  which  see  title, 
And  where  the  principal  or  only  deed  or  instrument  i 
sQce,  together  with  any  schedule,  receipt,  or  other  matter, 
doTsed  thereon,  or  annexed  thereto,  shall  contain  2,166 
upwards,  then  for  every  entire  quantity  of  1,080  words 
therein,  over  and  above  the  first  1,080  words,  a  fiirther 

dntyof 

And  where  there  shall  be  several  deeds,  instruments,  i 
-  for  completing  the  title  to  the  property  sold ;  such  of  them 
liable  to  the  said  ad  valorem  duty  shall  be  charged  with  ti 
which  the  same  may  be  liable,  under  any  general  or 
description  of  such  deeds,  instruments,  or  writings  contau 
schedule.  ' 

And  where,  in  any  case  not  hereby  expretsly  prttvU 
several  deeds,  instruments,  or  writings,  a  doubt  shall  aris 
the  principal,  it  shall  be  lawful  for  the  parties  to  determin 
selves  which  shall  be  so  deemed,  and  to  pay  the  said  o 
duty  thereon  accordingly ;  and,  if  necessaiy,  the  other  de 
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mentSy  or  writlngSy  on  which  the  doubt  shall  hare  arismi,  shall  be 
gtampe^  with  a  particular  stamp  for  denoting  or  testifying  the  pa;* 
ment  of  the  ad  wUarem  duty;  upon  all  the  deeds  or  instrmneDta 
being  produced,  and  appearing  to  be  duly  stamped  in  other  respects. 

And  where  there  shall  be  duplicates  pf  any  deed  or  instnuoent, 
chargeable  with  the  said  ad  valorem  duty,  exceeding  21.  one  of  them 
only  shall  be  charged  therewith,  and  the  other  or  others  shall  be 
charged  with  the  ordinaiy  duty  on  deeds  or  instruments  of  the  same 
kind  not  upon  a  sale ;  and  on  the  whole  being  produced,  duly  stamped 
as  hereby  required,  the  latter  shall  also  be  stamped  with  a  paitieidar 
stamp  for  denoting  or  testifying  the  payment  of  the  said  ad  valorem 
duty. 

And  where  any  deed  or  instrument,  operating  as  a  couYeyance  oa 
the  sale  of  any  property,  shaU  operate  also  as  a  eonyeyance  of  any 
other  than  the  property  sold  by  way  of  settlement,  or  for  any  other 
purpose,  or  shall  also  contaijo^  any  other  matter  or  thing  besides  what 
shall  be  inddent  to  the  sale  and  conveyance  of  the  property  sold»  or 
relate  to  the  title  thereto ;  eveiy  such  deed  or  instrument  shsU  be 
charged,  in  addition  to  the  duty  to  which  it  shall  be  liable  as  a  con- 
veyance on  the  sale  of  property,  and  to  any  progressive  duty  to  whidi 
it  may  also  be  Hable,  with  such  fiuther  stamp-duty  as  any  sepaiite 
deed,  containing  the  other  matter,  would  have  been  chargeabk  wiihy 
exclusive  of  the  progressive  duty. 


Eaemptwnfi  from  the  preceding  duties  on  conveyances  v pon  iht 

sale  qf  lands,  ^. 

All  surrenders  and  other  instruments,  relating  only  to  copyhold  or 
customary  estates,  whose  clear  yearly  value  shaU  not  exceed  twenty 
shillings ;  but  which  are  hereinafter  otherwise  charged. 

AU  transfers  of  shares  in  the  stock  and  funds  of  the  governor  sod 
company  of  the  Bank  of  En^^d,  and  of  the  South  Sea  and  East 
India  Companies ;  but  which  axe  hereinafter  otherwise  ehaiged. 

All  leases  and  tacks  in  consideration  of  a  fine  or  grassum,  for  a  fife 
or  lives  not  exceeding  three,  or  for  a  term  of  years  determinable  with 
a  life  or  lives,  not  ei^ceeding  three^  by  whomsoever  granted. 

All  leases  in  consideration  of  a  fine  for  a  term  absolute,  not  exceed- 
ing twenty-one  years,  gngitcfd  by  eoclesiftstical  coiporatioiasy  aggiepi^ 
or  sole* 
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And  all  voluntary  grants  made  by  the  lord  or  lady  of  any  manor  of 
any  copyhold,  or  customary  lands  or  hereditaments  for  a  life  or  lives, 
for  a  pecuniary  consideration,  and  the  copies  of  court  roll  of  such 
voluntaiy  grants. 

All  which  leases,  tacks,  grants,  and  copies  are  hereinafter  charged 
with  ordmary  duty.** 

[The  act  exempts  from  the  preceding  and  all  other  stamp  duties, 
except  the  duty  on  the  receipt  for  the  consid^ation  money,  con- 
veyances of  rents  purchased  under  the  Act  34  Geo.  3.  c.  75.  s.  14. 
for  the  better  management  of  the  land  revenue  of  the  crown,  and  for 
the  sale  of  fee  farm  rents,  &c.  on  subsequent  sales  thereof  to  the 
owners  of  the  lands  charged  therewith,  where  the  consideration  money 
does  not  exceed  10/.] 

"  COPYHOLD  estates ;  and  customary  estates,  passing  by  surrender 
and  adnaittance,  or  by  admittance  only,  and  not  by  deed ;  instru- 
ments relating  thereto,  not  otherwise  charged  under  the  head  of 
mortgage,  or  of  conveyance  upon  the  sale  of  lands;  viz. 

Any  surrender  made  out  of  court,  or  the  memorandum  thereof; 
where  the  clear  yearly  value  of  the  estate  shall  exceed  twenty  shil- 
lings   '.        .         .  100 

And  where  the  same  shall  not  exceed  twenty  shillings  0  5  0 
See  also  Conveyance  upon  the  sale  of  lands,  &c.  and  Mortgage, 

Any  admittance  out  of  court,  or  the  memorandum  thereof;  where 
the  clear  yearly  value  of  the  estate  shall  exceed  twenty  shil- 
lings   100 

Any  where  the  same  shall  not  exceed  twenty  shillings        0     5     0 

And  where  both  a  surrender  and  admittance,  or  more  than  one 
surrender  or  admittance,  or  the  memorandum  thereof,  shall  be  con- 
tained in  the  same  piece  of  vellum,  parchment,  or  paper,  whether 
upon  a  sale,  mortgage,  or  other  occasion,  the  proper  duty  shall  be 
paid,  in  respect  to  each  surrender  and  each  admittance  (a). 


(a)  It  has  been  doubted  whether  this 
daiue  does  not  require  a  distinct  stamp 
for  each  separate  copyhold  included  in 
one  surrender  or  admittance,  but  I  sub- 
mit that  the  only  object  of  it  was  to  impose 
a  separate  stamp  on  each  surrender  and 
each  admittance,  without  any  distinc- 
tion between  the  case  of  a  surrender  of, 

VOI^.    II. 


or,  an  admittance  to  one  entire  copy- 
hold, and  that  of  a  surrender  of,  or  an 
admittance  to  an  estate  held  by  two  or 
more  distinct  copies. 

This  construction  is  favoured  by  the 
qualification  in  the  38  Geo.  3.  c.  85.  of 
the  provisions  of  the  act  of  37  Geo.  3. 
c.  90.,  in  respect  to  the  multiplication  of 

K   K 
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And  where  any  surrender  or  admittance,  Or  the  memorandum  theie- 
of,  together  with  any  schedule,  receipt,  or  other  matter,  put  or  in- 
dorsed thereon,  or  annexed  thereto,  shall  contain  2,160  words  oi 
upwards,  then  for  every  entire  quantity  of  1,080  Words  contained 
therein,  OA^er  and  above  the  first  1,0^0  words,  a  further  progressive 
duty  of 10   0 

The  copy  of  court  roll  of  any  surrender  made  in  court,  where  the 
dear  yearly  value  of  the  estate  shall  exceed  twenty  shillings  10   0 

And  where  the  same  shall  not  exceed  twenty  shillings        0    5   0 

See  also  conveyance  upon  the  sale  of  lands,  &c.  and  mortgage. 

The  copy  of  court  roll  of  any  admittance  in  coiurt,  where  the  clear 
yearly  value  of  the  estate  shall  exceed  twenty  shillings      .10   0 

And  where  the  same  shall  not  exceed  twenty  shillings    .050 

And  where  copies  of  both  a  surrender  and  admittance,  or  of  more 
than  one  surrender  or  admittance,  shall  be  contained  in  the  same 
piece  of  vellum,  parchment  or  paper,  whether  upon  a  sale,  mortgage 
or  other  occasion,  the  proper  duty  shall  be  paid,  in  respect  of  each 
surrender  and  each  admittance,  except  in  the  case  of  a  recoTciy  here- 
inafter provided  for  {a). 

And  where  the  copy  of  any  such  surrender  or  admittance,  together 
^'ith  any  schedule,  receipt  or  6ther  matter,  put  or  indoi^  thereon, 


stamps  on  surrenders  of  and  admittances 
to  copyhold  estates;  and  by  the  total 
repeal  of  both  those  acts  by  the  stat.  44 
Geo.  3.  c.  98. 

N.  B.  By  the  11th  sect,  of  the  act  of 
87  Geo.  3.  it  was  provided  that  for  and 
in  respect  of  each  and  every  copyhold 
tenement  of  the  value  of  20s.  per  an- 
num or  upwards,  mentioned  in  any  sur- 
render, admittance,  or  copy  of  court 
roll,  of  any  honour  or  manor,  and  each 
and  every  custom-right  or  tenant-right 
tenement,  not  being  copyhold  (of  the 
like  value,)  mentioned  in  any  surrender, 
admittance,  or  instrument  of  admittance, 
whereupon  a  several  fine  should  l>e  payable 
to  the  lord,  or  a  several  fee  payable  to  the 
tletbard,  a  distinct  and  several  stamp 
duty  should  be  charged. 

And  by  the  1st  sect,  of  the  itct  of 
36th  Geo.  3.  it  was  provided  that  dis- 


tinct and  several  stamp  duties  shouM 
not  be  required,  except  in  those  cases 
where  the  tenements  mentioned  in  (life 

• 

same  surrender,  admittance,  copy  or  in- 
strument of  admittance,  should,  bdbie 
the  passing  of  the  said  act,  [37  ^' 
3.,]  have  been  surrendered,  granted  or 
conveyed,  in  and  by  different  surrenders, 
admittances,   copies   or  instruirients  « 
admittance,  in  which  cases  a  severtJ  and 
distinct  stamp  duty  should  be  chaxf^ 
in  respect  of  each  and  every  such  tene- 
ment of  the  value  of  20s.  per  axMm  or 
upwards,  which  at  any  time  thereafter 
should  be  added  to  any  other  tenement, 
or  mentioned  therewith,  to  be  surrcn- 
aered,  granted,  or  conveyed  in  or  by 
the  same  surrender,  admittance,  copf  or 
instnunent  of  admittance, 
(a)  S^e  the  last  nof^. 
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(86$) 


PTwoexei  tttereto,  shall  cpnts^  2,160  words  or  upward^,  jtl^en  for 
eveiy  entire  qiiantity  of  1,080  words,  contained  therein,  over  and 
above  the  first  1,080  words,  a  Airther  progressive  duty  of      1    .0    0 

The  copy  of  court  roll  of  the  several  surrenders,  admittances  and 
otlier  acts,  which  shall  taike  place  in  court,  for  the  purpose  of  .pf^« 
fecting  a  common  recovery  of  apy  entailed  copyhold  or  customaiy  es- 
tote  or  estates,  tenexnent  or  tepemeots,  fro9i  the  surrender  to  make  a 
lenaDt  of  the  praecipe,  down  to  the  admittance  of  the  tenant  in  tail, 
10  fee,  or  to  the  admittwce  for  life  of  the  former  tenant  for  life,  wit\i 
cemainder  to  the  tenant  in  jtail,  in  fee,  upon  the  suncender  of  the  de- 
QDaadaat,  both  inclusive ;  or^pm  .the  ^surcender  to  make  a  tenant.to  the 
praecipe,  inclusive,  to  the  admittance  of  the  tenant  in  tail,  or  tenant 
for  life,  otherwise  than  as  aforesaid,  or  to  the  admittance  of  any  other 
peisqn,  upon  the  .suicx^nder  of  the  demandant,  e:sqlusive;  where  the 
clear  yearly  value  of  the  estate  shall  exceed  twenty  shillings, 

Fi^e  tim^s  fl     P    0 

And  where  ihesaQie  sh^ll.Qot  exceed  twenty  shillings. 

Five  times  0    5    0 

Apd  if  the  copy  of  court  roll  of  any  other  admittance  or  surrender, 
admittances  or  surrenders,  shaU  be  contained  in. the  same.piece  of  i^elr 
lum,  parclna^pt  or  paper,  with  the  copy  of  coprt  roll  of  the  several 
sorrendersy  admittances,  and  other  acts  for  the  purpose  aforesMd ;  the 
same  shall  be  charged  with  such  and  the  same  duty  or  duties,  as  if 
the  same  had  be^n  written  upon  a  sep^xa|e  piece  of  yellum,  parah- 
ment  or  paper,  over. s^d  above  the  ^d  duties  hereby  iipposed  on  the 
copy  of  court  roll  of  the  recovery. 

Any  voltm^ary  grant >^j  tbe^lord  or  l$dy,.or.stew:ard  of  any  manor, 
xaade  oiit  of  <;ourt,  orthe^Qiemprwdum  tb^eof,  vnth  or  without  ad- 
mittance thereon ;  where  the  clear  yearly  value  of  the  estate ,  shall 
^^ceed  twejiaLty.shililiAgs  *        •     Twice  1    .<0    0 

And  w^ere  the  swie  .fha}l  not  expeeji  twenty  shillings. 

Twice  0    5    0 

^^cubIbo  rOfnveyance  upon  the  sale  of  lands,  &c.  and  mortgage. 

*The  cojn/  of  court  roll  of  any  voluntary  grant  made  in  court,  by  the 

lord  or  lady,  or  steward,  of  any  manor,  with  or  .without  admittance 

Ib^ejon ; — where  the  clear  yearly  value  of  the  estate  shfdl  exceed 

twenty  sbiliings  Twice  10    0 

J^di  "Vflxere  the  same  shall  not  exceed  twenty  shillings, 

Twice  0    5    0 

fi^e.ailso  'C^moeyfiinee  upon  the-sale  of  lands,  iic.^sai^mortgage. 
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And  where  any  voluntary  grant,  or  the  memorandum,  or  copy  of 
court  roll  thereof,  together  with  any  schedule,  receipt,  or  other  mat- 
ter put  or  indorsed  thereon,  or  annexed  thereto,  shall  contain  2,160 
words  or  upwards,  then  for  every  entire  quantity  of  1,080  words  con- 
tained therein,  over  and  above  the  first  1,080  words,  a  further  pro- 
gressive  duty  of 10   0 

Any  license  to  demise,  or  the  memorandum  thereof,  if  granted  out 
of  court ;  and  the  copy  of  court-roll  of  any  license  to  demise,  if 
granted  in  court ;  where  the  clear  yearly  value  of  the  estate  shall  ex- 
ceed twenty  shillings 10   0 

And  where  the  same  shall  not  exceed  twenty  shillings  .050 


Exemptions  from  the  preceding  and  aU  other  stamp  duties. 

Original  surrenders  out  of  court,  and  copies  of  court-roll  of  sor- 
renders  in  court,  to  the  uses  of  a  will,  or  to  a  trustee  for  the  uses  or 
purposes  of  a  will. 

The  court-rolls  or  books  of  any  manor,  wherein  the  proceedings 
relating  thereto  shaU  be  entered  or  minuted. 

See  also  the  general  exemptions  at  the  end  of  this  part  of  the 
schedule. 

EXCHANGE. — ^Any  deed  whereby  any  lands  or  other  heredita- 
ments, or  heritable  subjects  in  England  or  Scotland  shall  be 
conveyed,  or  any  copyhold  or  customary  lands  or  heredita- 
ments in  England  shall  be  covenanted  to  be  surrendered,  t» 
exchange  for  other  lands,  or  hereditaments,  or  heritable  sub- 
jects; 
If  no  sum  of  money,  or  only  a  sum  under  300/.  shall  be  paid  or 
agreed  to  be  paid  for  equality  of  exchange;  the  ordinaiy  duty  of 

1  15  0 

f  The  same  d 

J  valorem  dstf 
as  for  a  coo- 
saleoflandsibr 

agreed  to  be  paid  tor  equality  of  exchange        .        .       asumofmo^ 

ftfim  lo  paid  Of 
agreed  to  be 

And  where  any  such  deed  of  exchange,  together  with  any  schedole, 
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receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto, 
shall  contain  2,160  words  or  upwards,  then  for  every  entire  quantity 
of  1,080  words  contained  therein,  over  and  above  the  first  1080  words, 
a  hiiiier  progressive  duty  of. 

If  the  deed  be  liable  in  the  first  instance  to  a  duty  of  1/.  15«. 

1     5    0 

Or  if  liable  to  a  higher  duty  in  the  first  instance    .        .10    0 

And  any  duplicate  of  any  such  deed  of  exchange  shall  be  charged 
with  the  same  duty  or  duties ;  and  if  the  exchange  shaU  be  effected  or 
secured  by  separate  conveyances  or  covenants,  by  distinct  deeds,  each 
deed  shall  be  charged  with  the  same  duty  or  duties. 

And  in  case  there  shall  be  more  than  one  deed  for  completing  the 
title  to  the  lands  or  other  hereditaments,  or  heritable  subjects  con- 
yeyed  by  either  party,  the  principal  deed  only  shall  be  charged  under 
this  head  of  exchange ;  and  any  subordinate  or  collateral  deed  shall 
be  charged  with  the  duty  to  which  it  may  be  liable  under  any  other 
description  in  this  schedule. 

MEMORIAL  to  be  registered  pursuant  to  any  act  of  Parliament, 
made  or  to  be  made  for  the  public  registering  of  deeds  and  con- 
veyances in  England 0  10    0 

And  for  every  piece  of  vellum,  parchment,  or  paper,  upon  which 
any  such  memorial  shall  be  written,  after  the  first,  a  fvLTfiieT  progres- 
me  duty  of 0  10    0 

MEMORIAL  to  be  registered  or  inroUed  pursuant  to  act  of  Parlia- 
ment, of  any  deed  or  instrument,  deeds  or  instruments,  whereby 
any  annuity  shall  be  granted  or  secured  in  England  .10    0 
And  for  every  piece  of  vellum,  parchment,  or  paper,  upon  which 
any  such  memorial  shall  be  written,  after  the  first,  a  fiirther  progressive 
duty  of 10    0 

MORTGAGE,  conditional  surrender  by  way  of  mortgage,  further 
charge,  wadset  and  heritable  bond,  disposition,  assignation,  or 
tack,  in  security;  and  eik  to  a  reversion ;  ofor  affecting  any  lands, 
estate  or  property,  real  or  personal,  heritable  or  moveable  what- 
soever; 
Also  any  deed  containing  an  obligation  to  infeft  any  person  in  an 
annual  rent,  or  in  lands  or  other  heritable  subjects,  in  Scotland,  under 
a  clause  of  reversion,  but  without  any  personal  bond  or  obligation 


(^8)  A^PifimX  TO  THlt  COPYHOLDER. 

therein  contained,  for  payment  of  the  money  ot  stock  intended  io  be 
secured ; 

Also  any  convey^ce  of  any  lands,  estate,  Ot  property  wh&Udever, 
in  trust,  to  be  sold  or  otherwise  converted  into  money^^hich  shaU  h$ 
intended  only  as  a  security,  and  shall  be  tedeemable  before  the  6ald  or 
oth^  disposal  thereof,  either  by  express  stipulation  or  otherwise ;  ex- 
cept where  such  conveyance  shall  be  made  for  the  benefit  of  creditors 
generally,  or  fcft  the  benefit  of  creditors  specified,  who  shall  accept 
the  provisioti  made  for  payment  of  their  debts  in  full  6atis&cti(m 
thereof,  or  who  shall  exceed  five  in  number; 

Also  any  defeazance,  letter  of  reversion,  back  bond,  declaratioD,  or 
btlier  deed  or  tvriting  for  defeating  ot  making  redeemable,  or  explain- 
ing ot  qualifying  any  conveyance,  disposition,  assignation  or  tack,  of 
any  lands,  estate  or  property  whatsoever,  which  shall  be  appareatlj 
Absolute,  but  intended  only  as  a  secutify ; 

Also  any  agreement,  contract,  or  bond,  accompanied  with  a  deposit 
of  title  deeds  for  making  a  mortgage,  wadset,  or  any  such  other  secu- 
rity or  conveyance  as  aforesaid,  of  any  lands,  estate,  or  property,  oom- 
{)rised  in  duch  titie  deeds,  ot  for  pledging  ot  charging  the  same  al  a 
Security ; 

And  also  any  deed,  whereby  a  real  burthen  shall  be  declared  or  cre- 
ated on  lands  or  heritable  subjects  in  Scotiand ; 

Where  the  same  respectively  shall  be  itaade,  as  a  security  for  die 
j[)aymei)t  of  any  definite  and  certain  sum  of  money,  advanced  or  lent 
at  the  time,  or  previously  due  and  owing,  or  forborne  to  be  paid, 
being  payable. 

Not  exceeding  60/ 

Exceeding  50/.  and  not  exceeding  100/. 

Exceeding  100/.  and  not  exceeding  200/. 

Exceeding  200/.  and  not  exceeding  dOO/. 

Exceeding  300/.  and  not  exceeding  500/. 

Exceeding  500/.  and  not  exceeding  1,000/.     . 

Exceeding  1,000/.  and  not  exceeding  2,000/. 

Exceeding  2,000/.  and  not  exceeding  8,000/. 

Exceeding  8,000/.  and  not  exceeding  4,000/» 

!Exceeding  4,000/.  and  not  exceeding  5,000/. 

Exceeding  5,000/.  and  not  exceeding  10,000/. 

Exceeding  10,000/.  and  not  exceeding  15,000/. 

Exceeding  15,000/.  and  not  etceeding  20,t>00/. 

lEkceteding  20,000/.        .        .        -  .         .      .  26 
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And  where  the  f^ame  r^sp^ctiYely  shall  be  made  as  a  security  for  th^ 
repayment  of  money,  to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  purrent,  together  with  any  sum 
already  advanced  or  due,  or  without,  as  the  case  may  be ;  other  than 
and  except  any  sum  or  sums  of  money  to  be  advanced  for  the  insurance 
of  any  property  comprised  in  such  mortgage  or  security  against 
damage  by  fire,  or  to  be  advanced  for  the  insurance  of  any  life  or  lives, 
pursuant  to  any  agreement  in  any  deed,  whereby  any  annuity  shall  be 
granted  or  secured  for  such  life  or  lives; 

If  the  total  amount  of  the  money  secured,  or  to  be  ultimately  re- 
coverable thereupon,  shall  be  uncertain  and  without  any  limit, 

25     0     0 

But  if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereon,  shall  be  limited  not  to  exceed  a  given  sum. 
[The  same  duty  as  on  a  mortgage  or  wadset  for  such  limited  sum.] 

And  where  the  same  respectively  shall  be  made,  as  a  security  for 
the  transfer  or  retransfer  of  any  share,  in  any  of  the  government  or  par- 
liamentaxy  stocks  or  funds,  or  in  the  stock  and  funds  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  the  East  India  Com- 
pany, or  the  South  Sea  Company,  in  consideration  of  stock  or  money 
advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne 
to  be  paid,  being  payable.  [The  same  duty  a>s  on  a  mortgage  or 
wadset  for  a  sum  of  money y  equal  to  the  value  of  the  stock  or  fund 
secured  J  according  to  the  average  price  thereof  on  the  day  of  the  date 
of  the  mortgage  or  other  instrument  aforesaid,  or  on  either  of  tlie 
ten  days  preceding.] 

And  where  the  same  respectively  shall  be  made,  as  a  security  for 
the  payment  of  a  sum  of  money,  and  also  for  the  transfer  or  retransfer 
of  a  share  in  any  of  the  said  stocks  or  funds,  the  said  ad  valorem  duty 
shall  be  charged  in  respect  of  each. 

And  in  case  the  same  respectively  shall  be  made,  as  a  security  for 
the  payment  or  transfer,  to  different  persons,  of  separate  and  distinct 
sums  of  money,  or  shares  in  any  of  the  said  stocks  or  funds  ;  the  said 
ad  valorem  duty  shall  be  charged  for  and  in  respect  of  each  separate 
and  distinct  sum  of  money,  or  share  in  any  of  the  said  stocks  or  funds 
therein  specified  and  secured,  and  not  upon  the  aggregate  amount 
thereof. 

And  where  any  such  mortgage  or  wadset,  or  other  instrument  here- 
by charged  with  the  same  duty  as  a  mortgage  or  wadset^  toge- 
ther with   any  schedule,  receipt,  or  other  matter,  put  or  indorsed 
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thereon,  or  annexed  thereto,  shall  contain  2,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,080  words  contained  therein,  over 
and  above  the  first  1,080  words,  a  further  progressive  duty  of,  1    0    0 


MORTGAGE,  &c. — Any  transfer  or  assignment,  disposition  or  as- 
signation, of  any  mortgage  or  wadset,  or  of  any  such  other  secu- 
rity as  aforesaid,  or  of  the  benefit  thereof,  and  of  the  money  or 
stock  thereby  secured,  in  all  cases  where  the  person  entitled  to 
the  right  of  redemption  or  reversion  shall  not  be  made  a  paitj 
to  such  transfer  or  assignment,  disposition  or  assignation ;  and 
also  where  the  person  who  originally  made  the  mortgage,  wadset 
or  other  security,  shall  continue  entitled  to  the  right  of  redemp- 
tion or  reversion,  €Uid  shall  be  made  a  party  to  such  transfer  or 
assignment,  disposition  or  assignation ;  provided  no  fiirther  sum 
of  money  or  stock  be  added  to  the  principal  money  or  stock  al- 
ready secured 1     15    0 

And  in  all  other  cases  such  transfer  or  assignment,  disposition  or 
assignation,  shall  be  charged  with  the  same  duty  or  duties  as  an 
original  mortgage^  wadset  or  other  security. 

And  where  any  such  transfer  or  assignment,  disposition  or  assigna- 
tion, hereby  charged  with  a  duty  of  1/.  lbs,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for  every  entire 
quantity  of  1,080  words  contained  therein,  over  and  above  the  first 
1,080  words,  a  further  and  progressive  duty  of  .15    0 

Provided  always,  that  where  several  distinct  deeds  or  instruments, 
falling  within  the  description  of  any  of  the  instruments  hereby 
charged  with  the  said  ad  valorem  duty  on  mortgages  and  wadsets,  diall 
be  made  at  the  sametimey  for  securing  the  payment  or  transfer  of  one 
and  the  same  sum  of  money  ;  or  one  and  the  same  share  of  any  of  the 
stocks  or  fimds  before  mentioned ;  the  said  ad  valorem  duty,  if  ex- 
ceeding 21,  shall  be  charged  only  on  one  of  such  deeds  or  instruments ; 
and  all  the  rest  shall  be  charged  with  the  duty  to  which  the  same  may 
be  liable,  under  any  more  general  description  of  such  deeds  or  instru- 
ments contained  in  this  schedule ;  and  if  required  for  the  sake  of 
evidence,  all  the  rest  of  such  deeds  or  instruments  shall  be  also  stamped 
with  some  particular  stamp,  for  denoting  or  testifying  the  payment  of 
the  said  ad  valorem  duty,  on  all  the  said  deeds  or  instruments  being 
produced  duly  stamped  with  the  duties  hereby  charged  thereon. 
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And  where  any  copyhold  or  customary  lands  or  hereditaments  shall 
be  mortgaged)  by  means  of  a  conditional  surrender  or  grant;  the  said 
ad  valorem  duty  shall  be  charged  on  the  surrender  or  grant,  or  the 
memorandum  thereof,  if  made  out  of  court ;  or  on  the  copy  of  court 
roll  of  the  surrender  or  grant,  if  made  in  court  And  copies  of  court 
roll,  made  after  the  31st  day  of  August,  1815,  of  surrenders  and  grants 
made  in  court  before  or  upon  that  day,  and  subsequent  to  the  10th 
day  of  October,  1808,  shall  be  charged  with  the  said  ad  valorem 
duties.  But  copies  of  court  roll,  of  surrenders,  and  grants  made  be- 
fore or  upon  the  10th  day  of  October,  1808,  shall  not  be  liable  thereto. 

And  where  any  copyhold  or  customary  lands  or  hereditaments  shall 
be  mortgaged  or  charged,  together  with  other  property,  for  securing 
one  and  the  saiQe  sum  of  money,  or  one  and  the  same  share  of  any  of 
tbe  stocks  or  funds  before  mentioned;  the  said  ad  valorem  duty  shall 
be  charged  on  the  deed  or  instrument  relating  to  the  other  property. 

And  where  there  shall  be  duplicates  of  any  deed  or  instrument, 
chargeable  with  the  said  ad  valorem  duty  on  mortgages  and  wadsets, 
exceeding  2/.  one  of  them  only  shall  be  charged  therewith,  and  the 
other  or  others  shall  be  charged  with  the  duty  to  which  the  same  may 
be  liable,  under,  any  more  general  description  in  this  schedule ;  and  on 
the  whole  being  produced  duly  stamped  as  hereby  required,  the  latter 
shall  also  be  stamped  with  a  particular  stamp  for  denoting  or  testifying 
the  payment  of  the  said  ad  valorem  duty. 

E^eempiions  from  the  said  ad  valorem  duty  on  mortga^ges^  ($*c.  but  not 
from  any  other  duty  to  which  the  same  may  be  liable. 

Any  deed  or  other  instrument  made  in  pursuance  of  and  con- 
formable to  any  agreement,  contract  or  bond,  charged  with,  and 
which  shall  actually  have  paid  the  said  (ui  valorem  duty,  or  the  ad 
valorem  duty  on  mortgages  granted  by  the  act  of  the  48th  year  of  his 
Majesty's  reign  before  mentioned,  [c.  149]. 

Any  deed  or  other  instrument,  made  for  the  further  assurance  only, 
of  any  estate  or  property,  already  mortgaged,  pledged  or  charged  as  a 
security,  by  any  deed  or  instrument,  which  shall  have  paid  the  said 
ad  valorem  duty  hereby  charged,  or  the  ad  valorem  duty  on  mortgages 
or  heritable  bonds,  imposed  by  the  act  of  the  44th  or  the  act  of  the 
48th  year  of  his  Majesty's  reign  before  mentioned. 

Any  deed  or  other  instrument,  made  as  an  additional  or  further  se- 
curity for  any  sum  or  sums  of  money,  or  any  share  or  shares  of  any 
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of  the  stocks  or  Amds  before  mentiQiied,  already  secured  by  any  deed 
or  iBStrument,  which  shall  have  paid  the  ^d  ad  valorem  duty  hereby 
charged,  or  the  nA  valorem  duty  on  mortgages  or  heritable  bond^ 
charged  by  the  said  act  of  the  44th  [c.  98.]  or  the  said  actof  the48t!i 
year  of  his  Majesty's  reign,  to  be  exempt  from  the  said  ad  valorem 
duty  hereby  charged,  so  far  as  regards  such  sum  or  sums  of  moaey,or 
such  share  or  shares  of  any  of  the  said  stocks  or  fiinds,  before  se- 
cured, in  case  such  additional  or  further  security  shall  be  made  bj 
the  same  person  or  persons  who  made  the  original  security ;  but  if 
any  further  sum  of  money  or  stock  shall  be  added  to  the  principal 
money  or  stock  already  secured,  or  shall  be  thereby  secured  to  any 
other  person,  the  said  od  vcdorem  duty  shall  be  charged  in  respect  of 
such  further  sum  of  money  or  stock. 

And  if  necessary,  for  the  sake  of  evidence,  the  deeds  and  instra- 
ments  hereby  exempted  from  the  said  ad  valorem  duty,  shall  be 
stamped  with  a  particular  stamp,  for  denoting  or  testifying  the  pay- 
ment of  the  ad  valorem  duty,  upon  all  the  deeds  and  instruments  re- 
lating to  the  particular  transaction  being  produced,  and  appearing  to 
foe  duly  stamped  with  the  duties  to  which  they  were  liable. 


for  genial  exemptions  from  the  preceding  and  all  other  stamp 
duties,  see  the  end  of  this  part  oftlw  schedule. 

MORTGAGE,  wadset,  &c.  with  a  conveyance  of  the  equity  or  right 
of  redemption  or  reversion,  or  other  matter  in  the  same  deed;  viz. 

Where  any  deed  or  writing  shall  opiate  as  a  mortgage  or  other  in- 
strument hereby  charged  with  the  ad  valorem  duty  on  mortgs^es,  and 
also  as  a  ccmveyance  of  the  equity  or  right  of  redemption  or  reversion 
of  any  lands,  estate  or  property  therein  comprised,  to,  or  in  trust  for, 
or  according  to  the  direction  of  a  purchaser,  such  deed  or  writing  shall 
be  charged  not  only  with  the  said  ad  valorem  duty  on  mortgages,  but 
also  with  the  ad  t^a^^m  duty  hereinbefore  charged  onaconveyance  upon 
the  sale  of  any  property ;  but  where  the  equity  or  rig^t  of  redemption 
or  reversion  shall  be  thereby  conveyed,  or  limited  in  any  other  man- 
ner, such  deed  or  writinj^  shall  be  charged  only  as  a  mortgage; 

And  in  all  other  cases  where  a  mortgage  or  other  instrument  here- 
by charged  with  the  ad  valorem  duty  on  mortgages,  diall  be  con- 
tained  in  one  and  the  same  deed  or  writing  with  any  other  matter  or 


n 
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tldng,  (except  what  shall  be  incident  to  such  mortgage  or  other  instru- 
mentj  such  deed  or  wiitiDg  shall  be  charged  with  the  same  daiies, 
(except  the  progiessiye  duty,)  as  such  mortgage  or  other  instrument 
and  such  other  matter  or  thing  would  hare  been  separately  charged 
with,  if  contained  in  separate  deeds  or  writings. 

And  where  any  such  deed  or  writing,  as  is  mentioned  in  the  two 
preceding  clauses,  together  with  any  schedule,  receipt,  or  other  matter^ 
pat  or  indorsed  thereon,  or  annexed  thereto,  shall  contain  2,160  words 
or  upwards,  then  for  every  entire  quantity  of  1,080  words  contained 
therein,  oyer  and  above  the  first  1,080  words,  a  further  progressive 
duty  of      • 10    0 

PARTITION. — ^Any  deed  whereby  any  lands  or  other  hereditaments, 
or  heritable  subjects,  in  England  or  Scotland,  shall  be  conveyed, 
or  any  copyhold  or  customary  lands  or  hereditaments,  in  Eng- 
land, shall  be  covenanted  to  be  surrendered,  in  order  to  effect  a 
partition  or  division  thereof,  among  coparceners,  joint  tenants, 
or  tenants  in  common,  heirs,  portioners,  conjux  fiars,  or  joint  pro- 
prietors of  any  sort ; 
If  no  sum  of  money  or  only  a  sum  under  300/.  shall  be  paid,  or 
agreed  to  be  paid,  for  equality  of  partition  or  division,  the  ordinary 
dufyof 1  15     0 


And  if  any  sum  or  sums  of  money,  amounting  to  300/. 
or  upwards,  shall  be  paid,  or  agreed  to  be  paid,  for  * 
cqnality 


rThe  same  ad 
eaiorcm  duty 
as  for  a  coo- 
Teyanceonthe 
sale  of  lands 
for  a  sum  of 
money  equal  to 
the  amount  of 
the  sum  or 
sums  so  paid 
orapeedtobe 


And  where  any  such  deed  of  partition  or  division^  together  with  any 
schedule,  receipt,  or  other  matter,  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for  every  entire 
quantity  of  1,080  words  contained  therein,  over  and  above  the  first 
1,080  words,  a  fiirther  progressive  duty  of, 
Ifthe  deed  is  liable,  in  the  first  instance,  to  a  duty  of  1/.  Ids,  15  0 
Or  if  liable  to  a  higher  duty  in  the  first  instance,    •        .10    0 
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And  any  duplicate  of  any  such  deed  of  partition  or  division  shall  be 
charged  with  the  same  duty  or  duties. 

And  in  case  there  shall  be  no  more  than  one  deed,  for  completing 
the  title  to  the  estate  or  interest  conveyed  by  either  party,  the  principal 
deed  only  shall  be  charged  under  this  head  of  partition :  and  any 
subordinate  or  collateral  deed  shall  be  charged  with  the  duty  to  which 
it  may  be  liable,  under  any  other  description  in  this  schedule." 


53  GEO.  III.  c.  141. 


"  An  Act  to  repeal  an  act  of  the  I7th  year  of  the  reign  ofhisfTe- 
sent  Majesty y  intituled,  '  An  Act  for  registering  the  grants  of  life 
annuities,  and  for  the  better  protection  of  infants  against  such 
grants ;'  and  to  substitute  other  provisions  in  lieu  thereof P 

*  Whereas  it  is  expedient  that  an  act  passed  in  the  seventeenth 
year  of  his  present  Majesty  intituled  an  act,^  &c.  '  should  be 
repealed,  and  other  provisions  substituted  in  lieu  thereof.*  May  it 
therefore  please,  &c.,  and  be  it  enacted  by,  &c.  ''  That  the  said 
recited  act  shall  be  and  the  same  is  hereby  repealed,  save  and  except 
so  far  as  regards  any  annuities  or  rent-charges,  which  have  been 
granted  before  the  passing  of  this  act" 

§.  2.  ^^  And  be  it  further  enacted,  that  within  thirty  days  after  the 
execution  of  every  deed,  bond,  instrument  or  other  assurance,  wherry 
any  annuity  or  rent  charge  shall,  from  and  after  the  passing  of  this  act, 
be  granted,  for  one  or  more  life  or  lives,  or  for  any  term  of  years  or 
greater  estate  determinable  on  one  or  more  life  or  lives,  a  memorial  of 
the  date  of  every  such  deed,  bond,  instrument,  or  other  assurance,  of 
the  names  of  all  parties  and  of  all  the  witnesses  thereto,  and  of  the  per- 
son or  persons  for  whose  life  or  lives  such  annuity  or  rent  charge  shall 
be  granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be 
beneficially  received,  the  pecuniary  consideration  or  considerations 
for  granting  the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be 
inrolled  in  the  high  Court  of  Chancery,  in  the  form  or  to  the  effect 
following,  with  such  alterations  therein  as  the  nature  and  circumstance 
of  any  particular  case  may  reasonably  require : — 
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Dtteof 

iastru- 

ment 


Nature 
of  in- 
ttni- 
ment. 


lOAug.  Inden- 
1818.  Itures 
of  lea«e 
and  re- 


Same 
date. 


Same 
date. 


Names 
of  par- 
ties. 


A.  B. 

of    one 
part, 
C.  D. 
of  the 
other 
part. 


Names 
of  wit- 
nesses. 


Bond 

in    I 
naliy  of 
1200/. 

War- 
rant  of 
attor- 
ney   to 
confess 
judg- 
ment 
on    the 
same 
bond« 


A.  B. 

to 
C.  D. 

A.  B. 

toLK. 

and 

L.M. 

attor- 

nies  of 

Court 

of 
King's 
Bench. 


E.  F. 
of 

G.H. 
of 


E,  F. 

G.a 


K  F. 

G.a 


Name  or  names  of  Person    or  per- 

person  or  persons 

by  whom  annuity 

or  rent-charge  to 

be  beneficially  re^ 

cdved. 


C.  D. 


sons  for  whose 
life  or  liyes  the 
annuity  or  rent- 
charge  is  grants 
ed. 


A.  B. 


Consideration, 
and  how  paid. 


100/.  paid  in 
money,  5001. 
paid  in  notes 
of  the  gover- 
nor and  com- 
pany of  the 
bank  of  Eng- 
land,  or  other 
notes  or  bills 
of  exchange^  as 
the  case  may 
be. 


Amount 
of  an- 
nuity or 

rent 
charge. 


100/.  a. 
year. 


>-For  securing  the  same  annuity  or  rent-charge. 


otherwise  every  such  deed,  bond,  instrument  or  other  assurance,  shall 
be  null  and  void,  to  all  intents  and  purposes." 

§.  3.  ^  Provided  always,  and  be  it  further  enacted,  that  if  any  such 
annuity  shall  be  granted  by,  or  to,  or  for  the  benefit  of  any  company 
exceeding  in  number  ten  persons,  which  company  shall  be  formed  for 
the  purpose  of  granting  or  purchasing  annuities,  it  shall  be  sufficient 
in  any  such  memorial  to  describe  such  company  by  the  usual  firm  or 
name  of  trade." 

§.  4.  ^^  And  be  it  further  enacted,  that  in  every  deed,,  bond,  instru- 
ment or  other  assmunce,  whereby  any  annuity  or  rent  charge  shall 
from  and  after  the  passing  of  this  act,  be  granted  or  attempted  to  be 
granted,  for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  where  the  person  or 
persons  to  whom  such  annuity  shall  be  granted  or  secured  to  be  paid, 
ahaU  not  be  intitled  thereto  beneficially,  the  name  or  names  of  the 
person  or  persons  who  is  or  are  intended  to  take  the  annuity  benefi- 
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cially,  shall  be  described  in  such  or  the  like  manner  as  is  hereinbefore 
required  in  the  inrolment ;  otherwise  every  such  deed,  instrument  or 
other  assurance,  shall  be  null  and  void.** 

§.6.  '^  And  be  it  fhrfher  enacted,  that  if  any  part  of  the  considera- 
tion for  the  purchase  of  any  such  annuity  or  rent  charge  shall  be  re- 
turned to  the  person  advancing  the  same,  or  in  case  such  consideration, 
or  any  part  of  it  shall  be  paid  in  notes,  if  any  of  the  notes,  with  the 
privity  and  consent  of  the  person  advancing  the  same,  shall  not  be 
paid  when  due,  or  shall  be  cancelled  or  destroyed  without  braig  first 
paid ;  or  if  such  consideration  is  expressed  to  be  paid  in  money,  but 
the  same  or  any  part  of  it  shall  be  paid  in  goods ;  or  if  the  considera- 
tion or  any  part  of  it  shall  be  retained  on  pretence  of  answering  the 
future  pajnnents  of  the  annuity  or  rent  charge,  or  any  other  pretence; 
in  all  and  every  the  aforesaid  cases,  it  shall  be  lawful  for  the  person  bj 
whom  the  annuity  or  rent  charge  is  made  payable,  or  whose  jiropert)r 
is  liable  to  be  charged  or  affected  thereby,  to  apply  to  the  court  ia 
which  any  action  shall  be  brought  for  payment  of  the  annuity  or  r^ 
charge,  or  judgment  entered  by  motion,  to  stay  proceedings  on  the 
action  or  judgment,  and  if  it  shall  appear  to  the  court  that  snch.jaactices 
as  aforesdd,  or  any  of  them,  have  been  used,  it  shall  and  may  be  law- 
ful for  the  court  to  order  every  deed,  bond,  instrument  or  other  assur- 
ance, whereby  the  annuity  or  rent  charge  is  secured,  to  be  cancelled, 
and  the  judgment,  if  any  has  been  entered,  to  be  vacated." 

[§.  8.  Declares  all  contracts  for  the  purchase  of  any  annuity  or 
'reiit  charge  with  any  person  under  the  age  of  twenty-one  years, -ito  be 
utterly  void,  notwithstanding  any  attempt  .to  confirm  the  .saxne  .after 
such  person  atlains^twenly-one ;  :and  makes  it  a  misdemeanor  to  pre^ 
Tail  on  an  in&nt  to  grant  or  bindhimael^  when  of  age,  .to  grant  an 
annuity  or  rent  charge,  or  to  forego  the  plea  of  infimcy,  or  (to  ratify 
the  annuity  when  of  age.] 

§.  10.  '^  And.beitfiinrther.€nanted,  that  this  actidiaUindt.^Kte^ 
Scotland  or  Ireland,  nor  to  any  aimuity  or  rent  charge  gmsi  byirifl 
^r  marriage  settlement,  or  ibr  the  advancement  of  a  child,*  nor.to  any 
annuity  or  rent  charge  secured  upon  fineehold  or  copyhold  or  cw- 
tomaty  lands  in  Great  Britain  orJreland,  or  .in  any  of  .his  M^eslj!> 
possessions  beyond  the  seas,  of  equal  or  greater  annual  value  thai 
thesaid  annuity,  over  and  above  any  other  annuity^  axfed:  the  intenst 
of  any  principal  snm.diarg^  oriseexnredithereon,  of  wfaieb  tJtegfaotee 
faadnotice  at  tlie  time  of  tbegzant,  wbeceof  thegraaloris -Msedin 
fee  simple  or  fee  tail  in  pussession,  onikerfmBi  atmple  whtreof  in 
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session  the  grantor  is  enabled  to  charge  at  the  tin^  of  the  gtant,  or 
secured  by  the  actual  transfer  of  stock  in  any  of  the  public  fimds,  the 
ditidends  i^hereof  are  of  equal  or  gr^teft  anatial  ralue  thab  the  said 
iBmntdtjr ;  nor  to  any  vohmtary  annuity  or  i^t  ehaa^e  granted  with** 
oat  regard  to  pecuniary  considesration  i>r  money's  ttcirth ;  Uor  to  any 
tumaity  ot  rent  charge  granted  by  any  body  corpo^te,  Or  imder  any 
aathority  or  trust  created  by  act  of  Pailiament.^ 


56  GEO.  III.  c.  192. 

**  An  Act  to  remove  certain  difficulties  in  the  disposition  of  copy- 
hold estates  by  will^* 

*  Whereas  by  the  customs  of  certain  manors,  copyhold  estates  of 
'such  manors  pass  by  the  last  will  and  testament  of  the  copyhold 
tenants  thereof,  declaring  the  uses  of  surrenders  made  for  that  pur- 
pose :  And  whereas  much  inconvenience  has  arisen,  from  the  neces- 
sity of  niaMng  such  surrenders :  For  remedy  whereof,  may,"  &c. 
"and  be  it  enacted **  by,  &c.  "that  in  all  cases  where  by  flie 
custom  of  any  manor  in  England  or  Ireland  any  copyhold  te- 
nant (a)  of  such  manor  may  by  his  or  her  last  will  and  testa- 
ment dispose  of  or  appoint  his  or  her  copyhold  tenements,  the 
same  having  been  surrendered  to  such  uses  as  should  be  declared  by 
jsuch  last  will  and  testament,  every  disposition  or  charge  made  or  to 
be  made  by  any  such  last  will  and  testament,  by  any  person  who 
shall  die  after  the  passing  oif  this  act,  of  any  such  copyhold  tene- 
ments, or  of  any  right,  title^  or  interest  in  or  to  the  same,  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes,  although  no  snrrendelr 
sbell  have  been  made  to  the  use  of  the  last  will  and  testiatment  of  such 
person,  as  the  same  would  have  been  if  a  surrender  had  been  made  to 
the  use  of  such  win.*" 

^.  52. '"  Provided  also,  and  it  is  h^eby  further  enacted,  that  no 
person  Entitled,  or  claiming  to  be  entitled,  to  copyhold  lands,  tene- 
ments, or  hereditatne&ls,  in  consequence  of  any  testamentary  disposi- 
Hon,  shall  be  entitled  to  be  admitted  to  the  same  by  virtue  of  any 
thing  inihis  act  contained,  except  upon  payment  of  all  such  stamp 

(a)  An  unadmitted  customary  heir  pt.  1*  p.  331.  And  see  1  Myl.  and 
is  within  the  meaning  of  the  act.   Ante,      Reene  456. 


— »^-IT- 
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duties  (a),  fees,  and  -sums  of  money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  the  surrendering  of  such  copyhold  lands, 
tenements,  or  hereditaments,  to  the  use  of  such  will,  or  in  respect 
of  the  presenting,  registering  or  inrolling  such  surrender,  had  the 
same  lands,  tenements  and  hereditaments  been  surrendered  to  the 
use  of  the  will  of  the  person  so  disposing  of  the  same ;  all  sach 
stamp  duties,  fees,  or  sums  of  money  as  aforesaid,  to  be  paid  in  ad- 
dition to  the  stamp  duties,  fees  or  sums  of  money  due  or  payable  on 
the  admission  of  such  person  so  entitled  or  claiming  to  be  entitled  to 
the  same  copyhold  lands,  tenements,  or  hereditaments,  a&d  the  stamp 
duties  to  be  affixed  to  the  copy  of  the  admission.^ 

§.  3.  ^  Provided  always,  and  it  is  hereby  enacted  and  declared, 
that  nothing  in  this  act  contained  shall  be  construed,  deemed,  or 
taken,  at  law  or  in  equity,  to  render  invalid  or  ineffectual  any  devise 
or  disposition  of  any  copyhold  lands,  tenements  or  hereditaments,  or 
of  any  right,  tide,  or  interest  in  or  to  copyhold  lands,  tenements  or 
hereditaments,  which  would  be  valid  or  effectual  if  this  act  had  not 
been  made ;  or  to  render  valid  and  effectual  any  devise  or  disposition 
of  any  copyhold  lands,  tenements,  or  hereditaments,  or  of  any  right, 
title  or  interest  in  or  to  any  copyhold  lands,  tenements  or  heredita- 
ments, which  would  be  invalid  or  ineffectual  if  a  surrender  had  been 
made  to  the  use  of  the  last  will  and  testament  of  the  person  attempt- 
ing to  dispose  of  the  same  by  will ;  any  thing  hereinbefore  contained 
to  the  contrary  notwithstanding." 


55  GEO.  III.  c.  147. 


(C 


An  Act  for  enabling  spiritual  p^aons  to  exchange  the  Parsonage 
or  Glebe  Houses  or  GlAe  Lands^  belonging  to  their  Benefices j  for 
others  of  greater  value,  or  more  conveniently  situated  for  their  re- 
sidence and  occupation ;  and  for  annewing  such  houses  and  lands, 
so  taken  in  exchange,  to  such  benefices  as  parsonage  or  glebe  houses 
and  glebe  lands,  and  for  purchasing  and  annexing  lands  to  become 
glebe  in  certain  cases ;  and  for  other  purposes. '^ 

^  Whereas  in  divers  ecclesiastical  benefices,  perpetual  curacies  and 
parochial  chapelries,  the  glebe  lands,  or  some  part  or  parts  thereof^  lie 
at  a  distance  firom  and  are  inconvenient  to  be  occupied  with  the  par- 

(a)  Ante,  pt.  1.  p.  263  n.  (a). 
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socage  or  glebe  houses ;  and  the  parsonage  or  glebe  houses  of  divers 
benefices,  perpetual  curacies  and  parochial  chapelries,  are  mean  and 
inconveDient ;  and  it  would  often  tend  much  to  the  comfort  and  ac- 
commodation, and  thereby  also  to  promote  ihe  residence  of  the  in- 
cmnbents  of  such  benefices,  perpetual  curacies  and  parochial  chapel- 
ries,  if  the  glebe  lands  and  parsonage  or  glebe  houses  thereof  could  be 
by  law  exchanged  for  other  lands  of  greater  value,  or  more  conve- 
niently   situated,    and    for    other    and    more    convenient    houses: 
And  whereas  there  are  also   divers  lands   and  tenements   which 
have  been  accustomed  to  be  granted  or  demised  by  the  incumbent 
forthetimebeingof  certain  ecclesiksticalbenefices,  perpetual  curaciesor 
parochial  chapelries,  for  one,  two  or  three  lives,  or  for  a  term  or  terms  of 
years  absolutely  or  determinable  on  a  life  or  lives,  as  being  holden  by 
copy  of  court  roll  or  otherwise^  under  some  manor  or  lordship  be- 
iofiging  to  such  benefices,  perpetual  curticies  or  parochial  chapelries^ 
and  it  would  therefore  be  advantageous  to\he  said  benefices  if  the  same 
lands  and  tenements,  or  some  of  them,  or  some  part  thereof,  were  an- 
nexed as  glebe  to  the  living  or  benefice  to  which  they  belong ;  May  it 
therefore  please,"  &c.  ^*  that  firom  and  after  the  passing  of  this  act,  it 
shaU  be  lawftd  for  the  parson,  vicar,  or  other  incumbent  for  the  time 
being,  of  any  ecclesiastical  benefice,  perpetual  curacy  or  parochial  cha- 
pehy,  by  deed  indented,  and  to  be  registered  in  manner  hereinafter 
mentioned,  ajid  with  the  consent  of  the  patron  of  such  benefice,  per- 
petual curacy  or  parochial  chapelry,  and  of  the  bishop  of  the  diocese 
wherein  the  same  is  locally  situate,  (to  be  signified  as  hereinafter  is 
mentioned,)  to  grant  and  convey  to  any  person  or  persons,  and  to  his, 
her  or  their  heirs  and  assigns,  or  otherwise,  as  he  or  they  shall  direct 
or  appoint,  or  to  any  corporation,  sole  or  aggregate,  and  his  or  their 
successors,  ihe  parsonage  or  glebe  house,  and  the  outbuildings,  yards, 
gardens,  and  appurtenances  thereof,  and  the  glebe  lands,  and  any 
pastures,  feedings  or  rights  of  common  or  way  appendant,  appurtenant 
or  in  gross,  or  any  or  either  of  such  house,  outbuildings,  yards,  gar- 
dens and  glebe  lands,  pastures,  feedings,  or  rights  of  common  or  way, 
or  any  part  or  parts  thereof,  belonging  to  any  such  benefice,  perpetual 
curacy,  ot  parochial  chapelry,  in  lieu  of  and  in  exchange  for  any 
house,  outbuildings,  yards,  gardens  and  appurtenances,  and  any  lands, 
or  any  or  either  of  them,  whether  lying  within  the  local  limits  of  such 
benefice,  perpetual  curacy  or  parochial  chapelry  or  not,  but  so  as  that 
the  same  be  situate  conveniently  for  actual  residence  or  occupation  by 
ihe  incumbent  thereof,  the  same  also  being  of  greater  value,  or  more 
VOL.    lU  L  L 
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conveniently  situated  than  the  premises  so  to  be  given  in  exchange* 
and  being  of  freehold  tenure,  or  being  copyhold  of  inheritance^  wjw 
life  or  lives^  holden  of  any  manor  belonging  to  the  same  benefice^  and 
also  for  the  parson,  vicar,  or  incumbent  for  the  time  being,  of  the  same 
benefice,  perpetual  curacy  or  parochial  chapehy,  by  the  same  or  alike 
deed,  and  with  the  like  consent,  and  testified  as  aforesaid,  to  accept 
and  take  in  exchange  to  him  and  his  successors  for  ever,  firom  any 
person  or  persons,  or  corporation  sole  or  aggregate,  any  other  house, 
outbuildings,  yards,  gardens,  easements  and  appurtenances,  and  any 
other  lands,  or  any  or  either  of  such  house,  outbuildings,  yards,  gar- 
dens>  lands,  easements  and  appurtenances,  the  same  respectively 
being  of  fireehold  tenure,  or  being  copyhold  of  inheritance^  orforlife  or 
livea^  holden  of  any  manor  belonging  to  the  same  benefice^  and  being  of 
greater  value  or  more  conveniently  situated,  in  lieu  of  and  in  exchange 
for  such  parsonage  or  glebe  house,  outbuildings,  yards,  gardens,  glebe 
lands  and  appurtenances,  and  such  pastures,  feedings  and  rights  o{ 
common  or  way,  or  any  or  either  of  them,  so  to  be  granted  and  con- 
veyed, and  which  said  house,  outbuildings,  yards,  gardens,  lands,  and 
appurtenances  so  to  be  accepted  and  taken  in  exchange,  by  any  par- 
son, vicar,  or  other  incumbent,  shall  for  ever,  firom  and  after  such 
grant  and  conveyance  thereof,  be  the  parsonage  and  glebe  house,  and 
glebe  lands  and  premises  of  the  said  benefice,  perpetual  curacy  or  pa- 
rochial chapeliy,  to  all  intents  and  purposes  whatsoever,  and  shall  be- 
come annexed  to  the  said  benefice,  perpetual  curacy  or  parochial 
chapelry,  to  all  intents  and  purposes  whatsoever,  and  be  holden 
and  enjoyed    by  such  incumbent  and  his  successors  accordingly, 
without  any  Ucense  or  writ  oiad  quod  damnum  ;  and  that  the  wkokj 
or  any  part  or  parts  of  the  said  house j  outbuildings^  lands ^  and  pre- 
mises, so  to  be  annewedy  which  before  such  annexation  were  of  copyhold 
tenure  y  shall  for  ever ,  from  and  after  such  a^neaHUion^  become  and  be 
of  freehold  tenure,  the  statute  of  mortmain,  or  any  other  statute  or 
law  to  the  contrary  notwithstanding :  Provided  always,  that  nothing  in 
this  act  contained  shall  extend,  or  be  construed  to  authorise  the  grant- 
ing or  conveying  in  exchange  by  any  parson,  vicar  or  other  incumbent, 
either  at  one  and  the  same  time,  and  by  one  and  the  same  incumbent, 
or  at  difierent  times,  and  by  sev^al  incumbents,  and  in  several  por- 
tions, any  greater  quantity  in  the  whole  than  thirty  statute  acres  of  the 
glebe  lands  of  any  benefice,  perpetual  curacy  or  parochial  chapelry : 
Provided  also,  that  in  all  cases  when  such  exchange  shall  be  made  fay 
any  owner  or  owners  having  any  less  estate  or  interest  than  in  fee 
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simple  of  or  in  the  messaage,  buildings,  lands  and  premises  so  to  be 
hj  him,  her  or  them  granted  or  conveyed  in  exchange,  or  being  any 
corporation  aggregate  or  sole,  or  person  or  persons  under  any  legal 
disability,  the  parsonage  house,  outbuildings,  and  glebe  lands  respec- 
tirely,  to  be  so  taken  in  exchange  as  aforesaid,  shall  at  the  time  of 
making  such  exchange  be  of  equal  value  with,  or  not  of  less  value 
tban  the  said  messuage,  buildings,  lands  and  premises  respectively, 
so  to  be  granted  and  conveyed  in  exchange  to  such  parson,  vicar,  or 
other  incumbent^ 

§.  4.  "  And  be  it  further  enacted,  that  from  and  after  the  passing 
of  this  act,  it  shall  and  may  be  lawful  to  and  for  the  parson,  vicar,  or 
other  incumbent  of  any  ecclesiastical  benefice,  perpetual  curacy  or 
parochial  chapelry,  of  or  to  which  benefice,  perpetual  curacy  or 
parochial  chapelry,  any  manor  or  lordship  is  parcel  or  appurtenant, 
and  as  parcel  of  or  belonging  to  which  manor  or  lordship  any  lands 
or  tenements  are  or  have  been  usually  granted  or  demised,  or  grant- 
able  or  demisable  by  copy  of  court  roll,  or  otherwise,  for  any  life  or 
liyes,  or  for  any  term  or  number  of  years  absolutely,  or  determinable 
on  any  life  or  lives,  by  deed  indented,  (and  to  be  registered  as  herein- 
after mentioned,)  with  the  cdhsent  of  the  patron  and  bishop,  (to  be  tes- 
tified as  hereinafter  mentioned,)  to  annex  to  the  said  benefice,  per- 
petual curacy  or  parochial  chapelry,  as  and  for  glebe  land,  or  parson- 
^  or  glebe  house  or  houses  and  buildings  thereof,  all  or  any  part  or 
parts  of  such  lands  or  tenements,  whether  lying  within  the  local 
limits  of  such  benefice,  perpetual  curacy  or  parochial  chapelry,  or  not, 
and  that  from  and  after  such  annexation,  the  said  lands  and  tenements 
so  annexed,  shall  cease  to  be  thereafter  grantable  or  demisable  by  any 
incumbent  of  the  said  benefice,  perpetual  curacy  or  parochial  chapelry, 
(otherwise  than  as  glebe  lands  are  or  shall  be  by  law  grantable  or  de- 
misable,) but  shall  from  thenceforth  be  and  become,  and  be  deemed 
and  taken  to  be  the  glebe  lands  and  parsonage  or  glebe  house  or 
bouses  of  and  annexed  to  such  benefice,  perpetual  curacy  or  paro- 
diial  chapelry,  for  ever,  to  all  intents  and  purposes  whatsoever,  with- 
out any  license  or  writ  of  ad  qtiod  damnum ;  the  statute  of  mortmain, 
or  any  other  statute  or  law  to  the  contrary  notwithstanding :  Provided 
always,  that  no  such  annexation  shall  in  any  wise  annul,  determine, 
or  affect  any  grant  or  demise  then  previously  made  and  actually  existing 
of  the  said  lands  and  tenements  so  to  be  annexed  as  last  aforesaid. 

^  6.  "  And  whereas  an  act  was  passed  in  the  seventeenth  year  of  the 
reign  of  his  present  Majesty,  intituled,  an  act  to  promote  the  residence 
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of  the  parochial  clergy,  by  making  provision  for  the  more  speedy  and 
effectual  building,  rebuilding,  repairing,  or  purchasing  houses,  and 
other  necessaiy  buildings  and  tenements,  for  the  use  of  their  benefices: 
And  whereas  one  other  act  was  passed  in  the  twenty-first  year  of  the 
reign  of  his  present  Majesty,  intituled,  an  act  to  explain  and  amend 
an  act  made  in  the  seventeenth  year  of  the  reign  of  his  present 
Majesty,  intituled,  an  act  to  promote  the  residence  of  the  parochial 
clergy,  by  making  provision  for  the  more  speedy  and  effectual  build- 
ing, rebuilding,  repairing,  or  ptu-chasing  houses,  and  other  necessaiy 
buildings  and  tenements,  for  the  use  of  their  benefices :  And  whereas 
there  are  many  ecclesiastical  benefices,  perpetual  curacies  and  paro- 
chial chapelries,  to  which  no  glebe  land,  or  only  a  small  portion  of 
glebe  land  is  belonging ;  and  it  is  therefore  expedient  to  enable  the 
making  provision  by  purchase,  for  the  annexation  of  glebe  land 
to  such  benefices,  perpetual  curacies,  and  parochial  chapelries ;  Be  it 
therefore  further  enacted,  that,  from  and  after  the  passing  of  this  act, 
it  shall  be  lawful  for  the  parson,  vicar,  or  other  incumbent  for  the 
time  being,  of  any  ecclesiastical  benefice,  perpetual  curacy  or  paro- 
chial chapelry,  the  existing  glebe  whereof  shall  not  exceed  five 
statute  acres,  with  the  consent  of  the  patron  and  bishop,  to  be  sig- 
nified as  hereinafter  mentioned,  to  purchase  any  lands  not  exceeding 
in  the  whole  twenty  statute  acres,  with  the  necessary  outbuUdings 
thereon,  whether  being  within  the  local  limits  of  the  said  benefice, 
perpetual  curacy  or  parochial  chapelry,  or  not,  but  so  as  that  the 
same  be  situate  conveniently  for  building  a  parsonage  or  a  glebe 
house,  and  outbuildings,  and  for  gardens  and  glebe  thereof,  or  for 
any  of  the  said  purposes,  and  for  actual  residence  and  occupation  by 
the  incumbent  thereof,  such  land  being  of  freehold  teniure,  or  being 
copyhold  of  inheritance,  or  for  life  or  lives,  holden  of  any  manor  or 
lordship  belonging  to  the  same  ben^^e,  perpetual  curacy  or  parochial 
chapelry;  and  which  lands  so  purchased  shall  for  ever,  from  and 
after  the  grant  and  conveyance  thereof,  be  and  become  annexed  to 
and  glebe  of  such  benefice,  perpetual  curacy  or  parochial  chapelry^ 
to  all  intents  and  purposes  whatsoever,  and  be  holden  and  enjoyed  by 
such  incumbent,  and  his  successors  accordingly,  without  any  license 
or  writ  of  ad  quod  damnum ;  and  the  whole  or  any  part  or  parts  of 
the  said  lands,  which  before  such  annexation,  were  or  was  of  oopy^ 
hold  tenure,  shall  for  ever,  from  and  after  such  annexation,  become 
and  be  if  freehold  tenure ;  the  statute  of  mortmain  or  any  other 
statute  or  law  to  the  contrary  notwithstanding.** 
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[§.  7.  Authorises  such  parson,  vicar,  or  other  incumbent,  with  the 
consent  of  the  patron  and  bishop,  to  borrow  (beyond  the  monies 
authorised  to  be  borrowed  by  the  said  act  of  the  17th  Geo.  3.)  such 
sum  as  should  be  certified  as  therein  mentioned  to  be  the  value  of 
the  said  lands  at  the  time  of  the  purchase  thereof,  not  exceeding  two 
ytesrs^  clear  income  and  produce  of  such  benefice,  &c.,  after  deducting 
all  taxes  and  other  outgoings  {except  the  salary  to  the  assistant  curate, 
if  any);  and  to  mortgage  the  tithes  and  other  profits  of  such  benefice, 
&c.  in  the  manner  therein  prescribed,  for  securing  the  repayment  of 
the  money  so  to  be  borrowed,  with  interest.] 

[§.  12.  Empowers  owners,  whether  corporations  sole  or  aggregate, 
tenants  in  fee  simple,  fee  tail  or  for  life,  &c.  to  convey  in  lieu  and  in 
exchange  for  any  parsonage  house,  &c.,  or  to  sell  and  convey  to  such 
parson,  &c.,  any  lands  not  exceeding  twenty  statute  acres,  with  the 
necessary  outbuildings  thereon,  for  such  sum  as  should  be  certified  as 
thereinafter  mentioned  to  be  the  value  thereof,  and  directs  the  pay- 
ment into  the  bank  of  the  purchase  monies  for  estates  sold  by  any 
corporation,  infants  or  other  incapacitated  persons.] 

[§.  13.  Restrains  corporations,  tenants  in  tail,  &c.  from  selling  or 
conveying  C^xcept  by  way  of  exchange)  any  lands  or  grounds  exceed-* 
ing  five  statute  acres.] 

(§.  14,  15,  and  16.  Require  a  certain  notice  to  be  given  of  the 
intention  to  make  such  exchanges  or  purchases ;  and  plans  and  valua- 
tions to  be  made  of  the  lands,  &c.  purchased,  or  agreed  to  be  given 
and  taken  in  exchange,  to  enable  the  bishop  to  judge  of  the  expedi- 
ency of  such  sales  or  exchanges ;  and  also  that  a  commission  of 
inquiry  be  issued  by  the  bishop,  on  receiving  such  plans,  to  not  less 
than  six  persons,  three  to  be  beneficed  clergymen,  resident  in  the 
neighbourhood  of  the  lands,  &a  exchanged  or  purchased,  and  one  a 
tNurister  of  at  least  three  years^  standing,  to  be  named  by  the  senior 
judge  in  the  last  preceding  commission  of  Nisi  Prius  for  the  particu- 
lar county,  &c.] 

56  GEO.  III.  c.  52. 

^  An  Act  to  amend  and  render  mare  effectual  an  act  passed  in  the 
last  session  of  Parliament  for  enabling  Spirittuil  Persons  to  ex* 
change  their  Parsonage  Houses  or  glebe  lands ^  and  for  other  pur ^ 
poses  therein  mentioned.^ 

*^  Whereas  an  act  was  passed  in  the  last  Session  of  Parliament,  in- 
tituled, an  act,^  &c.  [sets  forth  the  title  of  the  last  mentioned  act.] 


,'■<' 

tt 


(284)  APPENDIX  TO  THE  COPYHOLDER. 

^^  And  whereas  it  is  expedient  to  authorize  the  incumbents  of  benefices, 
perpetual  curacies  and  parochial  chapelries  to  apply  the  moDies  arising 
'rom  the  sale  of  any  timber  cut  from  the  glebe  or  other  lands  of  tbdi 
respective  benefices,  perpetual  curacies  or  parochial  chapehries,  towards 
the  purposes  of  the  said  recited  act :  May  it  therefore  please  your 
Majesty  that  it  may  be  enacted ;  and  be  it  enacted,'*^  &c.  "that it  shall 
and  may  be  lawM  for  the  incumbent  of  any  benefice,  perpetual  curacy       j 
or  parochial  chapelry,  with  the  consent  of  the  patron  of  such  benefice) 
perpetual  curacy   or  parochial  chapelry,   and  of  the  bishop  of  the 
diocese  wherein  the  same  is  locally  situate,  or  of  the  archbishop  or 
bishop  to  whom  the  peculiars,  wherein  such  benefice,  perpetual  curacy 
or  parochial  chapelry  is  situate,    shall  belong,  (such  consent  to  be 
signified  in  manner  as  in  the  said  recited  act  is  mentioned,)  to  pay  and 
apply  the  monies  to  arise  by  sale  of  any  timber  cut  and  sold  irom  the 
glebe  lands  of  such  benefice,  perpetual  curacy  or  parochial  chapdiy, 
or  from  any  other  land,  whether  copyhold  holden  under  any  fMUUnr 
of  such  hen^ficCy  perpetual  curacy ,  or  parochial  chapelry y  or  dker' 
unse,  the  timber  whereof  belongs  to  such  benefice,  perpetual  curacy  or 
parochial  chapelry,  either  for  equality  of  exchange,  or  towards  and  in 
part  of  equality  of  exchange,  or  for  the  price  or  purchase  money,  or 
towards  and  in  part  of  the  price  or  purchase  money  of  any  house, 
outbuildings,  yards,  gardens  and  appurtenances,  or  any  lands,  or  any 
or  either  of  them,  by  the  said  recited  act  authorised  to  be  taken  in 
exchange  or  to  be  purchased,  and  from  and  afber  such  exchange  or 
purchase  to  be  annexed  to,  "and  to  be  and  become  the  parsonage  and 
glebe  house  and  glebe  lands  and  premises  of  such  benefice,  perpetoal 
curacy  or  parochial  chapelry,  as  in  the  said  recited  act  is  mentioned.*' 
§.  2.    "  And  whereas  it  is  by  the  said  recited  act  enacted,  that  the 
bishop  shall,  in  cases  of  exchange  and  purchase  under  the  said  act, 
issue  a  commission  of  enquiry  for  the  purposes  therein  mentioned,  to 
be  directed  to  such  persons  as  are  therein  described,  and  of  whom 
one  shall  be  a  barrister  of  three  years^  standing  at  the  least,  to  be 
named  by  the  senior  judge  otNisi  Prius  for  the  county  in  which  the 
benefice,  perpetual  curacy,  or  parochial  chapelry,  whereto  it  shall 
be  proposed  to  annex  any  buildings  or  land  by  exchange  or  purchase 
under  the  said  act,  shall  be  situate ;  but  inasmuch  as  the  nomination 
of  such  barrister  by  a  judge  of  Nisi  Prius  is  not  applicable  to  the 
county  palatine  of  Chester,  nor  to  the  principality  of  Wales;  Beit 
therefore  enacted,  that  where  any  exchange  or  purchase  shall  be 
made  or  be  proposed  to  be  made  under  the  authority  of  the  said  9tX 
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in  any  benefice,  perpetual  curacy,  or  parochial  chapelry,  situate 
within  the  said  county  palatine  of  Chester,  ot  within  the  said  princi- 
pality of  Wales,  such  barrister  shall  be  named  by  the  chief  justice 
for  the  time  being  of  the  said  county  palatine  of  Chester,  or  by  the 
justice,  or,  in  case  of  his  absence,  the  other  justice  of  the  great 
sessions  for  those  counties  within  the  said  principality  of  Wales,' 
within  which  said  county  palatine  or  repective  counties  of  the  said 
principality  of  Wales,  the  said  benefice,  perpetual  curacy,  or  parochial 
chapelry,  shall  be  situate.** 

6  GEO.  IV.,   c.  8. 

"  An  Act  to  amend  and  render  more  effectiMi  an  act  parsed  in  t?ie 
55M  year  of  tJie  reign  of  his  late  Majesty,  for  enabling  spiritual 
persons  to  exchange  their  parsonage  houses  or  glebe  lands ;  and 
for  other  purposes  therein  mentioned.''^  (a) 

'  Whereas  an  act  was  passed  in  the  55th  year  of  the  reign  of  his 
'  late  Majesty  King  George  the  Third,  intituled  An  Act,*  &c.,  [ante 
p.  (278).]  *  And  whereas  it  is  by  the  said  recited  act  enacted.  That 
'  the  bishop  shall,  in  cases  of  exchange  and  purchase,  under  the  said 
'  act,  issue  a  commission  of  enquiry,  for  the  purposes  therein  men- 

*  tioned,  to  be  directed  to  such  persons  as  are  therein  described,  and 
'  of  whom  one  shall  be  a  banister  of  three  years*  standing  at  the  least, 
'  to  be  named  by  the  senior  judge  of  Nisi  Prius  for  the  county  in 
'which    the  benefice,    perpetual    curacy,    or    parochial    chapelry, 

•  whereto  it  shall  be  proposed  to  annex  any  buildings  or  land  by 
'  exchange  or  purchase  under  the  said  act  shall  be  situate ;  but  inas- 
'  much  as  the  nomination  of  such  barrister  by  a  judge  of  Nisi  Prius 
'  is  not  applicable  to  the  counties  palatine  of  Lancaster  and  Durham  ;* 
Be  it  therefore  enacted,  &c.,  "  That  where  any  exchange  or  purchase 
shall  be  made,  or  proposed  to  be  made,  under  the  authority  of  the 
said  act,  in  any  benefice,  perpetual  curacy,  or  parochial  chapelry, 
situate  within  the  said  counties  palatine  of  Lancaster  or  Durham, 

(a)  And  see  7  Geo.  4.  c.  66. '  to  render  other  acts  of  parliament,  the  above  acts 

more  effectual  the  several  acts  now  in  of  55  G.  3.  c.  147«  56  G.  3.  c.  52.  and  6 

force  to  promote  the  residence  of  the  G.  4.  c.  8.)  corporations  and  persons 

parochial    clergy,  by  making  provision  under    disability     or     incapacity     are 

for  purchasing  houses  and  other  neces-  authorised  to  sell  messuages,  lands,  &c. 

sary  buildings  for  the  use  of  their  bene-  for  the  purposes  of  the  therein  recited 

6ce8/  by  which  (afler  recitiogi  among  acts. 
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such  barrister  shall  be  named  by  the  chief  justice  or  senior  jadg^ 
for  the  time  being  of  the  Court  of  Common  Fleas  for  the  said 
counties  palatine  respectively.'" 

§.  2.    ^  And  whereas  it  is  expedient  that  the  incumbents  of  bene- 

*  fices,  perpetual  curacies,  and  parochial  chapelries,  should  be  en- 
'  abled  to  exchange  the  glebe  lands  belonging  to  their  benefices,  per- 
^  petual  curacies,  or  parochial  chapelries,  to  a  greater  amount  than 

*  thirty  statute  acres  ;*  "  Be  it  therefore  enacted.  That  from  and 
after  the  passing  of  this  act,  the  power  to  exchange  glebe  lands  for 
others  of  equal  value,  which  is  given  to  parsons,  vicars,  and  other 
incumbents,  by  the  above  recited  act,  passed  in  the  fifty-fifth  year  of 
the  reign  of  his  late  Majesty  King  George  the  Third,  be  extended  to 
any  number  of  statute  acres,  but  subject  to  all  the  provisions,  con- 
ditions and  restrictions  contained  in  the  above-recited  act,  and  alao 
to  those  in  another  act  passed  in  the  fifty-sixth  year  of  his  late  Ma- 
jesty's reign,  intituled  An  Act,"  &c.  [ante  p.  (283).] 

§.  3.  *  And  whereas  by  the  said  recited  act  of  the  fifty-fifth  year  of  the 

*  reign  of  his  late  Majesty  King  George  the  Third,  the  powers  of  ex- 
^  change  thereby  given  are  limited  to  such  houses,  outbuildings^  yards, 

*  gardens  and  appurtenances  and  lands,  to  be  accepted  and  taken  in 
^  exchange  by  the  spiritual  persons  therein  named,  as  are  of  freehold 
^  tenure,  or  copyhold  of  inheritance,  or  for  life  or  lives,  holden  of  any 

*  manor  belonging  to  the  benefice  in  respect  of  which  any  such  ex- 
^  change  is  intended  to  be  made :  And  whereas  it  may  happen  that 
'  such  exchanges  may  sometimes  be  beneficially  made  where  the  lands 
'  or  tenements  so  to  be  accepted  and  taken  in  exchange  are  copyhM 

*  of  inheritance  holden  of  some  manor  not  belonging  to  the  benefice  in 

*  respect  of  which  such  exchange  is  intended,  and  without  injuiy  to 
^  the  lord  or  lords,  lady  or  ladies  of  such  manor ;''  ^*  Be  it  therefore 
enacted,  that  firom  and  after  the  passing  of  this  act,  it  shall  and  may  be 
lawftil  for  the  parson,  vicar  or  other  incumbent  for  the  time  bebg  of 
any  ecclesiastical  benefice,  perpetual  curacy,  or  parochial  chapelry,  to 
grant  and  convey,  in  the  manner,  and  by  and  under  the  several  powers, 
provisions,  conditions  and  restrictions  contained  in  the  said  act,  and  in 
the  said  act  of  the  fifty-sixth  year  of  the  reign  of  his  said  Majesty,  and 
in  this  act,  to  any  such  person  or  persons,  or  corporation,  as  in  the  said 
first  mentioned  act  are  described,  any  such  lands  or  tenements  as  are 
described  in  the  same  act,  belonging  to  his  benefice,  in  lieu  of  and  in 
exchange  for  any  lands  or  tenements  of  the  description  mentioned  in 
the  said  first  mentioned  act,  as  those  which  are  thereby  authorised  to 
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be  ac<«pted  and  taken  in  exchange  by  any  such  parson,  vicar  or  other 
incumbent,  although  such  last  mentioned  lands  or  tenements  may  be 
copyhold  of  inheritance  holden  of  a  manor  not  belonging  to  such  eccle- 
nastical  benefice,  perpetual  curacy,  or  parochial  chapelry:  Provided 
always,  that  no  such  exchange  be  made  without  the  consent  of  the 
lord  of  the  manor  of  which  the  lands  to  be  taken  in  exchange  are 
faolden :  Provided  always  that  from  and  immediately  after  such  con- 
veyance, the  lands  or  tenements  accepted  and  taken  in  exchange,  by 
any  such  parson,  vicar  or  other  incumbent,  shall  become  and  be  of 
freehold  tenure,  and  the  lands  or  tenements  by  him  granted  and  con- 
veyed, and  which  before  such  conveyance  belonged  to  his  benefice, 
perpetual  curacy  or  parochial  chapelry,  shall  become  copyhold  of  the 
same  manor,  and  subject  to  the  same  rents,  fines,  services,  customs  and 
manorial  rights  and  properties  to  all  intents  and  purposes,  as  the  lands 
or  tenements  so  to  be  accepted  and  taken  in  exchange  were  subject  to 
before  the  making  of  such  exchange :  Provided  always,  that  from  and 
after  the  passing  of  this  act,  three  calendar  months^  notice  shall  be 
safficient  for  the  purpose  of  any  exchange  or  purchase,  instead  of  six 
calendar  months,  as  by  the  said  act  of  the  fifty-fifth  year  of  the  reign 
of  his  said  late  Majesty  is  required.^ 


[Vide  1  &  2  Geo.  IV.  c.  92,  mtituled  ^'  An  act  to  authorise  the 
exchange  of  lands,  tenements  or  hereditaments,  subject  to  trusts  for 
charitable  purposes,  for  other  lands,  tenements,  or  hereditaments.^] 

1  &  2  GEORGE  IV.  c.  93. 

"  An  Act  far  vesting  all  Estates  and  Property ^  occupied  by  or  far 
the  Naval  Service  of  this  kingdom^  in  the  Principal  Officers  of  his 
Majesty*s  Navy^  and  for  granting  certain  powers  to  the  said 
Principal  Officers  and  Commissioners.'^ 

'*  Whereas  divers  manors,  messuages,  lands,  tenements  and  here- 
ditamoits,  have  been  at  various  times  purchased  for  the  use  of  the 
several  departments,  of  or  belonging  to  the  naval  service  of  this  king- 
dom, and  conveyed  to  several  different  persons  in  trust  for  his  Majesty 
and  his  royal  predecessors,  and  his  and  their  heirs  and  successors,  and 
the  same  have  been  placed  under  the  charge  of  the  said  several  depart* 
mentB  respectively :  And  whereas  it  may  be  expedient  that  such  parts 
of  the  sud  manors,  messuages,  lands,  tenements,  and  hereditaments, 


n 


(2SS) 


APPENDIX  TO  THE  COPYHOLDER. 


as  may^not  b^  wanted  for  the  use  of  the  said  service,  should  firom  time 
to  time  be  sold  and  disposed  of:  And  whereas  for  efiectuating  such 
sales,  it  is  necessary  that  all  and  every  the  said  manors,  messuages, 
lands,  tenements  and  hereditaments,  so  already  purchased,  or  used  and 
occupied  by  or  for  the  said  service,  and  all  other  messuages,  lands, 
tenements,  and  hereditaments  that  may  be  hereafter  purchased,  or  in 
any  manner  used  and  occupied  by  or  for  the  said  service,  should  be 
vested  in  the  principal  officers  and  commissioners  of  his  Majesty^s 
navy  for  the  time  being ;  Be  it  therefore  enacted,^  &c.,  ^^  that 
immediately  from  and  after  the  passing  of  this  act,  all  manors,  ines- 
suages,  lands,  tenements  and  hereditaments,  which  have  been  hereto^ 
fore  purchased,  or  taken  by  or  in  the  name  of  any  person  or  perBons, 
in  trust  for  his  Majesty  or  his  royal  predecessors,  and  his  or  their  hein 
and  successors,  for  the  use  of  all  or  any  of  the  several  departments  <rfor 
belonging  to  the  naval  service  of  this  kingdom,  by  whatever  mode  of 
conveyance  the  same  shall  have  been  so  purchased  or  taken,  either  in 
fee  or  for  any  life  or  lives,  or  any  term  or  terms  of  years,  or  any  other 
or  lesser  interest,  and  all  erections  and  buildings  which  now  are  or  whidi 
shall  or  may  be  hereafter  erected  and  built  thereon,  together  with  the 
rights,  members,  easements  and  appurtenances  to  the  same  respectively 
belonging  (other  than  and  except  siich  mesetcages,  landa^  tenements 
and  hereditaments  ae  may  be  of  copyhold  tenure,)  shall  be  and  become 
and  remain  and  continue  vested  in  the  principal  officers  and  commis- 
sioners of  his  Majesty'^s  navy  for  the  time  being,  and  their  successors  in 
the  said  office,  according  to  the  respective  nature  and  quality  of  the 
said  manors,  messuages,  lands,  tenements  and  hereditaments,  and  the 
several  estates  and  interests  of  and  in  the  same  hereditaments  respect- 
ively, in  trust  for  his  Majesty,  his  heirs  and  successors,  for  the  service 
of  the  said  several  departments  of  the  said  naval  service,  or  for  such 
other  public  service  or  services  as  his  said  Majesty,  his  heirs  or  succes- 
sors, shall  from  time  to  time  by  any  order  in  council  be  pleased  to 
direct.'' 

§.  4.  ^*  And  be  it  further  enacted,  that  it  shall  and  may  be  kwful 
for  the  said  principal  officers  and  commissioners  of  his  Majesty's  navy 
for  the  time  being,  or  any  three  or  more  of  them,  by  and  under  tke 
authority  of  the  said  Lord  High  Admiral  or  commissioners  for  eieeat- 
ing  the  said  office  of  Lord  High  Admiral  for  the  time  beings  or  my 
three  or  more  of  them,  to  sell,  exchange  or  in  any  manner  dispose  of, 
or  let  or  demise,  as  well  any  of  the  freehold  and  leasehold  manonf 
messuages,  lands,  tenements  or  herediti^ments  respectively,  which  skall 
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be  Tested  in  them,  under  and  by  virtue  of  this  present  act,  with  their 
respective  appurtenances,  as  also  any  of  the  capyhM  messuages,  lands, 
tenements  and  hereditaments,  which  shall  have  been  surrendered  to  and 
vested  in  any  person  or  persons,  and  his,  her  or  their  heirs  and  assigns, 
in  trust  for  his  said  Majesty  or  any  of  his  predecessors,  his  or  their 
heirs  and  successors,  for  the  use  of  the  said  several  departments  of  the 
said  naval  service  or  any  of  them,  either  by  public  auction  or  private 
contract ;  and  as  to  the  said  freehold  and  leasehold  manors,  messuages, 
lands,  tenements  and  hereditaments,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  principal  officers  and  commissioners  or  any  three  or 
more  of  them,  and  as  to  the  said  copyhold  messuages,  lands,  tenements, 
and  hereditaments,  that  it  shall  and  may  be  lawfiil  to  and  for  the  said 
person  or  persons,  in  whom  the  same  shall  be  so  vested  as  aforesaid,  in 
due  form  of  law,  to  convey,  surrender,  assign  or  make  over,  or  to  grant 
or  demise  tbe  same  respectively,  as  the  case  may  require,  to  any  person 
or  persons  who  shall  be  willing  to  purchase  or  take  the  same  respectively ; 
and  also  to  do  any  other  act,  matter,  or  thing  in  relation  to  any  such 
manors,  messuages,  lands,  tenements  and  hereditaments  which  shall  by 
tbe  said  Lord  High  Admiral,  or  the  commissioners  for  executing  the 
office  of  Lord  High  Admiral,  or  by  the  said  principal  officers  and 
commissioners  of  his  Majesty^s  navy,  be  deemed  beneficial  for  the  public 
service  in  relation  thereto,  or  for  the  better  management  thereof,  which 
might  be  done  by  any  person  or  persons  having  a  like  interest  in  any 
such  like  manors,  messuages,  lands,  tenements  or  hereditaments.'*^ 

§.  5.  ^*  And  be  it  further  enacted,  that  the  monies  to  arise  and  be 
produced  by  the  sale  or  exchange  of  any  of  the  said  manors,  messuages, 
lands,  tenements  or  hereditaments,  which  shall  be  sold  or  exchanged 
under  the  provisions  of  this  present  act,  shall  be  paid  by  the  respective 
purchaser  or  purchasers  thereof,  or  the  person  or  persons  making  such 
exchange,  unto  the  treasurer  of  his  Majesty's  navy  for  the  time  being, 
or  to  such  other  person  or  persons  as  the  said  principal  officers  and 
commissioners  of  his  Majesty ''s  navy  for  the  time  being,  or  any  three  or 
more  of  them,  shall  direct  or  appoint  to  receive  the  same,  for  the  uae  of 
his  Majesty,  his  heirs  and  successors  ;  and  that  the  receipt  of  the  said 
principal  officers  and  commissioners  or  of  any  three  or  more  of  then, 
<»r  of  the  said  treasurer  for  such  monies,  (such  receipt  to  be  indorsed  on 
every  such  conveyance,  surrender  or  assignment  aa  aforesaid,)  shall 
e£^tually  discharge  the  purchaser  or  purchasers,  or  person  or  persona 
by  whom  or  on  whose  account  the  same  shall  be  paid.^ 

§.  6.    ^^  And  be  it  further  enacted,  that  immediately  from  and  after 
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the  payment  of  such  purchase  money,  and  the  execution  of  every  sudi 
conveyance,  surrender  and  assignment  as  aforesaid,  the  purchaser  or 
purchasers  therein  named,  shall  be  deemed  and  adjudged  to  stand 
seised  and  possessed  of  the  manors,  messuages,  lands,  tenements  and 
hereditaments  which  shall  be  so  purchased  by  and  canyejed^surrenderedy 
assigned,  or  made  over  to  him,  her  or  them  respectively,  freed  and 
absolutely  discharged  of  and  from  all,  and  all  manner  of  prior  estates, 
leases,  rights,  titles,  interests,  charges,  incumbrances,  and  demands 
whatsoever,  which  can  or  may  be  had,  made  or  set  up  in,  to,  out*  of,  or 
upon  or  in  respect  of  the  same  manors,  messuages,  lands,  tenements, 
or  hereditaments,  by  any  person  or  persons  whomsoever,  on  any  account 
whatsoever  (save  and  except  such  estates,  leases,  rights,  titles,  interests, 
charges,  incumbrances,  claims,  and  demands,  as  in  any  such  conveyance, 
surrender  or  assignment  shall  be  excepted).*^ 

§.  7*  *^  Provided  always,  and  be  it  fiirther  enacted,  that  in  case  any 
person  or  persons  shall  have  any  just  and  legal  or  equitable  right  to  any 
of  the  manors,  messuages,  lands,  tenements  and  hereditaments,  which 
shall  be  so  sold  and  conveyed  as  aforesaid,  or  to  any  part  or  parts  thereof, 
or  to  any  charge,  incumbrance  or  demand  affecting  the  same,  and  (not 
being  under  any  of  the  disabilities  hereinafter  mentioned)  shall  withm 
Jive  years  next  after  every  such  right  or  claim  shall  by  law  or  equity 
accrue  to,  or  become  vested  in  him,  her,  or  them  respectively,  or  being 
femes  covert ^  {except  femes  covert  whose  estates  have  been  or  may  be 
sold  under  the  authority  of  this  or  any  other  act  of  Parliament  for  that 
purpose,)  persons  within  the  age  of  twenty-one  years,  in  prison  or  out 
of  this  kingdom,  or  not  of  whole  mind  at  the  time  of  such  sale  and 
conveyance  as  aforesaid,  shall,  within  five  years  next  after  they  shall 
respectively  come  and  be  discovert,  at  their  full  age  of  twenty-one  years, 
out  of  prison,  within  this  land,  or  of  whole  mind,  make  out  and  establish 
such  right  or  claim  to  the  satisfaction  of  the  principal  officers  and  com- 
missioners of  his  Majesty^s  navy  for  the  time  being,  then  and  in  such 
case  the  said  principal  officers  and  commissioners  shall  make  or  cause  to 
be  made  a  fair  and  reasonable  compensation  or  satisfaction  for  every 
such  right  and  claim  so  made  out  and  established  as  aforesaid;  but 
such  compensation  or  satisfaction  shall  not  in 'any  case  exceed  the 
amount  of  the  purchase-money  or  purchase-monies  which  shall  have 
been  paid  to  and  received  by  the  said  principal  officers  and  commis- 
sionersi  or  the  said  treasurer,  for  the  manors,  messuages,  lands,  tene- 
ments and  hereditaments  in  respect  whereof  such  right  or  claim  shall  be 
80  made  out  as  aforesaid,  or  a  proportional  part  thereof,  exclusiye  of 
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the  value  of  any  buildings  or  improvements  which  shall  have  been 
erected  or  made  thereon,  for  the  use  of  any  of  the  departments  of  the 
said  naval  service.^ 

§.  10.  **  And  be  it  further  enacted,  that  it  shall  be  lawfiil  for  aU 
bodies  politic  or  corporate,  ecclesiastical  or  civil,  and  all  feoffees  or 
trastees  for  charitable  or  other  purposes,  and  for  all  tenants  for  life  and 
tenants  in  tail,  and  for  the  husbands,  guardians,  trustees,  committees, 
curators,  or  attomies  of  such  of  the  owners  or  proprietors  of,  or  persons 
interested  in  any  manors,  messuages,  lands,  tenements  or  hereditamenta 
which  have  been  or  may  be  hereafter  agreed  to  be  taken  or  purchased 
for  the  use  of  the  several  departments  of  the  said  naval  service,  or  any 
of  them,  as  shall  he  femes  covert,  infants,  lunatics,  idiots,  or  persona 
beyond  the  seas,  or  otherwise  incapable  of  acting  for  themselves,  to 
contract  and  agree  with  the  said  principal  officers  and  commissioners  of 
his  Majesty^s  navy  for  the  time  being,  either  for  the  absolute  sale  or 
exchange  of  any  such  freehold  or  copyhold  manors,  messuages,  lands, 
tenements  or  hereditaments,  or  for  the  enfranchisement  of  any  copyhold 
messuages,  lands  or  hereditaments,  or  sale  of  any  reversion  after  any 
estate  or  estates  for  lives  or  years,  or  for  the  grant  of  any  lease  either 
for  life  or  lives,  or  for  any  term  of  years  certain  herein,  or  for  such 
period  as  the  exigency  of  the  public  service  shall  require,  and  to  convey, 
^rrender,  demise  or  grant  the  same  accordingly ;  and  all  contracts, 
^ales,  conveyances,  enfranchisements,  surrenders,  leases  and  agreements, 
which  shall  be  made  in  pursuance  hereof,  shall  be  valid  and  effectual 
in  law  to  all  intents  and  purposes  whatsoever,  and  shall  be  a  complete 
bar  to  all  dower  and  claims  of  dower,  estates  tail,  and  other  estates^ 
rights,  titles,  trusts,  and  interests  whatsoever.^'* 

6  GEO.  IV.  c.  16. 

"  An  Act  to  amend  the  laws  relating  to  Bankrupts,'^ 

[The  first  sect  repeals  the  act  of  5  Geo.  4.  c.  98,  and  all  prior  statutes 
relating  to  bankrupts. — The  second  sect,  explains  what  persons  are 
and  are  not  to  be  deemed  traders  within  the  meaning  of  the  act. — The 
third  sect*  is  explanatory  of  the  deeds  and  matters  by  which  traders  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy. — See  also  §•  8. — 
And  note  that  by  the  fifth  sect,  lying  in  prison  for  twenty-one  days,  or 
escaping  out  of  prison,  are  declared  to  be  acts  of  bankruptcy.] 

§.  4.  ^^  And  be  it  enacted  that  where  any  such  trader  shall,  after  this 
act  shall  have  come  into  effect,  execute  any  conveyance  or  assignment. 
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by  deed,  to  ft  trustee  or  trustees,  of  all  his  estate  and  effects,  for  the  be- 
liefit  of  all  the  creditors  of  such  trader,  the  execution  of  such  deed  shall 
not  be  deemed  an  act  of  bankruptcy,  unless  a  commission  issue  agamst 
such  trader  within  six  calendar  months  from  the  execution  thereof  by 
such  trader :  Provided  that  such  deed  shall  be  executed  by  eyeiy  such 
trustee  within  fifteen  days  after  the  execution  thereof  by  the  said  trader, 
and  that  the  execution  by  such  trader  and  by  every  such  trustee 
be  attested  by  an  attorney  or  solicitor;  and  that  notice  be  given 
within  two  months  after  the  execution  thereof  by  such  trader,  in  case 
such  trader  reside  in  London  or  within  forty  miles  thereof,  in  the  Lon- 
don Gazette,  and  also  in  two  London  daily  newspapers ;  and  in  case 
such  trader  does  not  reside  within  forty  miles  of  London,  then  in  the 
London  Gazette,  and  also  in  one  London  daily  newspaper,  and  one 
provincial  newspaper  published  near  to  such  trader^s  residence ;  and 
such  notice  shall  contain  the  date  and  execution  of  such  deed,  and  the 
name  and  place  of  abode  respectively  of  every  such  trustee  and  of  sudi 
attorney  or  solicitor.^' 

§.  6.  ^^  And  be  it  enacted  that  if  any  such  trader  shall  file  in  the  ofRce 
of  the  Lord  Chancellor'^s  secretary  of  bankrupts  a  declaration  in  writ- 
ing signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that 
he  is  insolvent  or  unable  to  meet  his  engagements,  the  said  secretary  ct 
bankrupts  or  his  deputy  shall  sign  a  memorandum  that  such  declaration 
hath  been  filed,  which  memorandum  shall  be  authority  for  the  printer 
of  the  London  Grazette  to  insert  an  advertisement  of  such  declaration 
therein  ;  and  every  such  declaration  shall  af);er  such  advertisement  in- 
serted as  aforesaid,  be  an  act  of  bankruptcy  committed  by  such  trader  at 
the  time  when  such  declaration  was  filed ;  but  no  commission  shall  issue 
thereupon  unless  it  be  sued  out  within  two  calendar  months  next  after 
the  insertion  of  such  advertisement,  and  unless  such  advertisement  shall 
have  been  inserted  in  the  London  Gazette  within  eight  days  after  sach 
declaration  was  filed ;  and  no  docket  shall  be  struck  upon  such  act  of 
bankruptcy  before  the  expiration  of  four  days  next  after  insertion  of  sudi 
advertisement  in  case  such  commission  is  to  be  executed  in  London,  or 
before  the  expiration  of  eight  days  next  after  such  insertion,  in  case  such 
commission  is  to  be  executed  in  the  country ;  and  the  Gazette  contain- 
ing such  advertisement  shall  be  evidence  to  be  received  of  such  deda- 
ration  having  been  filed.*" 

§.  64.  *^  And  be  it  enacted,  that  the  commissioners  shall,  by  deed  in- 
dented and  enrolled  in  any  of  his  Majesty^s  courts  of  rfecord,  convey  to 
the  said  assignees,  for  the  benefit  of  the  creditors  as  aforesaid,  all  lands, 
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tenements  and  hereditaments,  except  copy  or  cftstomaryhotd  in  England, 
Scotland,  Ireland,  orin  anypartof  theDomitiions,  Plantations,  or  Colonies 
beioDging  to  hia  Majesty,  to  which  any  bankrupt  is  entitled,  and  all 
interest  to  which  such  bankrupt  is  entitled  in  any  of  such  lands,  tene- 
ments or  hereditaments,  and  of  which  he  might  according  to  the  laws  of 
the  several  countries,  dominions,  plantations,  or  colonies  haye  disposed, 
and  all  such  lands,  tenements  and  hereditaments,  as  he  shall  purchase  or 
shall  descend,  be  derised,  revert  to,  or  come  to  such  bankrupt  before  he 
shall  have  obtained  his  certificate,  and  all  deeds,  papers  and  writings 
respecting  the  same,  and  every  such  deed  shall  be  valid  against  the 
binkrupt,  and  against  all  persons  claiming  under  him :  Provided,  that 
where  according  to  the  laws  of  any  such  plantation  or  colony  such  deed 
would  require  registration,  enrolment,  or  recording,  the  same  shall  be 
10  festered,  enrolled  or  recorded,  according  to  the  laws  of  such  plant- 
ation or  colony,  and  no  such  deed  shall  invalidate  the  title  of  any 
{Nirchaser  for  valuable  consideration  prior  to  such  registration,  enrolment 
or  recordfhg,  without  notice  that  the  commission  has  issued.*^ 

§.  65.  ^*  And  be  it  enacted,  that  the  commissioners  shall  by  deed,  in- 
dented and  enrolled  as  aforesaid,  make  sale  for  the  benefit  of  the  creditors 
as  aforesaid  of  any  lands  tenements  and  hereditaments,  situate  either  in 
Enghmd  or  Ireland,  whereof  the  bankrupt  is  seised  of  any  estate 
tail  in  possession,  reversion  or  remainder,  and  whereof  no  reversion  or 
remainder  is  in  the  Crown,  the  gift  or  provision  of  the  Crown,  and 
every  such  deed  shall  be  good  against  the  said  bankrupt  and  the  issue 
of  his  body,  and  against  all  persons  claiming  under  him  after  he  be- 
came bankrupt,  and  against  all  persons  whom  the  said  bankrupt  by 
fine,  common  recovery  or  any  other  means,  might  cut  off  or  debar  from 
any  remainder,  reversion  or  other  interest,  in  or  out  of  any  of  the  said 
l«ids,  tenements  and  hereditaments.'"  (a) 

§.  66.  *^  And  be  it  enacted,  that  the  Lord  Chancellor  may,  upon 
petition,  order  any  conveyance  or  assignment  either  of  the  real  or  per- 
sonal estate  of  the  bankrupt,  made  either  to  assignees  appointed  by  the 
commissioners  or  chosen  by  the  creditors,  and  any  enrolment  thereof, 
to  be  vacated,  provided  that  no  title  of  any  purchaser  under  any  con- 
veyance prior  to  such  order  be  thereby  affected,  and  that  no  estate  pre- 
viously barred  be  thereby  revived ;  and  the  Lord  Chancellor  may  order 
the  commissioners  to  execute  a  new  assignment  or  assignments  of  the 
debts  and  effects  unreceived  and  not  disposed  of  by  the  then  assignee  or 

(a)  N.  B.  This  clause  is  repealed  by  3  or  fiat  issued  on  or  before  the  31st 
&  4  W.  4.  c.  74.  except  the  commission     Dec.  1833. 
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assignees  to  any  other  person  or  persons  to  be  cbosen 
as  afores^d,  <yr  to  execute  a  new  conveyance  of  the  real 
not  conveyed  to  such  person  or  persons,  and  in  sucl 
Lord  Chancellor  shall  direct ;  and  if  such  ner  assigni 
dered,  the  debts  and  personal  estate  of  the  bankrupt 
vested  in  such  new  assignees,  and  it  shall  be  lawful  foi 
the  same,  and  to  discharge  any  action  or  suit,  or  to  give 
for  such  debts,  as  efFectually  as  the  fermer  assignees  m 
and  the  commissioners  shall,  in  the  two  London  Gazett 
removal  of  such  assignee  or  assignees,  and  such  new 
aforesaid,  cause  advertisements  to  be  inserted  giving  m 
moval  and  appointment,  and  directing  persons  indeh 
rupt's  estate  not  to  pay  any  debt  to  the  asdgnee  or  assigi 
and  if  such  new  conveyance  as  aforesaid  shall  be  orde 
it  shall  be  valid  without  any  conveyance  from  any  foi 
assignees,  or  his  or  their  heirs  or  assigns :  Provided  t 
made  for  vacating  any  bai^n  and  sale  be  enrolled ;  a 
and  sale  to  be  executed  in  pursuance  thereof  shall  be 
same  court  as  the  first  bargain  and  sale  of  the  same  estal 
§.  68.  "  And  be  it  enacted  that  the  commissioners  s1 
by  deed  indented  and  inrolled  in  any  of  his  Majesty's  C^ 
to  make  sale  for  the  benefit  of  the  creditors,  of  any  copy 
ary  hold  lands,  or  of  any  interest  to  which  any  hank 
therein,  and  thereby  to  entitle  or  authorise  any  person  or 
behalf  to  surrender  the  same  for  the  purpose  of  an' 
purchasers  being  admitted  thereto.*^ 

§.  69.  "  And  be  it  enacted,  that  every  person  to  w 
copyhold  or  customaiy  lands  or  tenements  shall  be  mi 
misdonere,  shall,  before  he  enter  into  or  take  any  prol 
i^^ree  and  compound  with  the  lords  of  the  manors  of 
shall  be  bolden,  for  Jines  dues  and  other  services  as  f 
been  usually  paid  for  the  same,  and  thereupon  the  aa 
the  next  or  any  subsequent  coort  to  be  holden  for  t 
grant  unto  such  vendee,  upon  request,  the  said  copy  or  1 
or  tenements  for  such  estate  or  interest  as  shall  hav 
to  him  as  aforesaid,  reserving  the  ancient  rents,  custon 
and  shall  admit  him  tenant  of  the  same." 

[The  73td  sect  enacts  that  all  conv^ances  by  a  ba 
the  time  insolvent  (except  on  the  marriage  of  his  childrei 
consideration)  shall  be  void  against  any  sale  by  the  con 
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§.  77-  ^*  -^^  ^  ^^  enacted,  that  all  powers  Tested  in  any  bankrupt 
which  he  might  legally  execute  for  his  own  benefit,  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice,)  may  be  executed  by 
the  assignees  for  the  benefit  of  the  creditors,  in  such  manner  as  the 
bankrupt  might  have  executed  the  same.^ 

§.  78.  ^^  And  be  it  enacted,  that  it  shall  be  lawfiil  for  the  Lord 
Chancellor  upon  the  petition  of  the  assignees  or  of  any  purchaser  from 
them,  of  any  part  of  the  bankrupts  estate,  if  such  bankrupt  shall  not 
try  the  validity  of  the  commission,  or  if  there  shall  have  been  a  verdict 
at  law  establishing  its  validity,  to  order  the  bankrupt  to  join  in  any 
conveyance  of  such  estate,  or  any  part  thereof;  and  if  he  shall  not  ex- 
ecute such  conveyance  within  the  time  directed  by  the  order,  such 
bankrapt  and  all  persons  claiming  under  him  shall  be  stopped  from  ob- 
jectmg  to  the  validity  of  such  conveyance ;  and  all  estate,  right  or  title, 
which  such  bankrupt  had  therein,  shall  be  as  eifectually  barred  by  such 
order  as  if  such  conveyance  had  been  executed  by  him/^ 

§.  79.  [Authorises  the  Lord  Chancellor  where  a  trustee  of  real  or 
personal  estate  becomes  bankrupt,  to  order  a  conveyance  or  assignment 
to  be  made  by  the  assignees,  &c.,  to  other  trustees.] 

§.  81.  "  And  be  it  enacted,  that  all  conveyances  by,  and  all  con- 
tracts and  otlier  dealings  and  transactions  by  and  with  any  bankrapt 
hwA  fide  msKle  and  entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  commission  against  him,  and  all 
executions  and  attachments  against  the  lands  and  tenements  or  goods 
and  chattels  of  such  bankrupt,  bond  fide  executed  or  levied  more  than 
two  calendar  months  before  the  issuing  of  such  commission,  shall  be 
valid  notwithstanding  any  prior  act  of  bankruptcy  by  him  committed  : 
Pioyided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit  or  on  whose  account  such  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such  conveyance,  contract,  dealing 
or  transaction,  or  at  the  time  of  executing  or  levying  such  execution  or 
attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed  (a) : 
Provided  also,  that  where  a  commission  has    been   superseded,  if 
any  other  commission  shall  issue  against  any  person  or  persons  com- 
prised in  such  first  commission,  within  two  calendar  months  next  after 
it  shall  have  been  superseded,  no  such  conveyance,  contract,  dealing  or 

(a)  hi  Read  v.  Ward^  2  £q.  Abr.  the  benefit  of  the  then  existing  statutes. 
119,  7  Vin.  119,  123,  notice  of  the  act  And  see  exparte  Mouni/ord,  Re  Ponien, 
of  bankruptcy    was  held  to  take  away      1  Mont.  Ca.  in  Bankruptcy  81. 

VOL.    II.  M   M 
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transaction,  execution  or  attachment,  shall  be  valid,  unless  mide, 
entered  into,  executed  or  levied  more  than  two  calendar  months  before 
the  issuing  the  first  commissionJ*^ 

[The  82d  sect,  enacts  that  all  payments  by  and  to  a  bankmpt  before 
the  date  of  the  commission  shall  be  deemed  valid,  if  the  party  bad  not 
notice  of  the  act  of  bankruptcy.] 

§.83.  *^  And  be  it  enacted,  that  the  issuing  of  a  commission  shaD 
be  deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy 
had  been  actually  committed  before  the  issuing  the  commission,)  if  the 
adjudication  of  the  person  or  persons  against  whom  such  commisAon 
has  issued  shall  have  been  notified  in  the  London  Gazette,  and  the 
person  or  persons  to  be  affected  by  such  notice  may  reasonably  be  pre- 
sumed to  have  seen  the  same.^^ 

[By  the  85th  sect,  bodies  corporate  and  public  companies  shall  be 
deemed  to  have  notice  through  any  accredited  agent.] 

§«  86.  ^^  And  be  it  enacted,  that  no  purchase  from  any  banhnpt 
bond  jide  and  for  valuable  consideration,  where  the  purchaser  had 
notice  at  die  time  of  such  purchase  of  an  act  of  bankruptcy  by  such 
bankrupt  committed,  shall  be  impeached  by  reason  thereof,  unleBS  the 
commission  against  such  bankrupt  shall  have  been  sued  oat  vitluo 
twelve  calendar  months  after  such  act  of  bankruptcy.^  (a) 

§.  87*  And  be  it  enacted,  that  no  title  to  any  real  or  personal  estate 
old  under  any  commission,  or  under  any  order  in  bankruptcy,  shall  be 
impeached  by  the  bankrupt,  or  any  person  claiming  under  him,  id 
respect  of  any  defect  in  the  suing  out  of  the  commission,  or  in  any  of 
the  proceedings  under  the  same,  unless  the  bankrupt  shall  have  con- 
menced  proceedings  to  supersede  the  said  commission,  and  duly  p^ 
secuted  the  same  within  twelve  calendar  months  firom  the  issuiiig 
thereof 

1  &  2  w.  IV.  c  m. 

^^  An  Act  to  establish  a  Court  in  Bankruptcy.'^  (h) 

[20th  Oct  1831}. 

§.  26.  ^^  That  where  any  person  shall  have  been  adjudged  a  bank- 
rupt, all  such  present  and  fiiture  real  estate  of  such  bankrupt,  vbether 

(a)  See  the  last  note.  to  give  farther  powers  to  the  Judge  « 

(b)  See  observations  on  this  act,  ante,  the  C!ourt  of  Bankruptcy,  and  to  diieci 
pt.  I.  p.  371.  et  seq.  And  see  3  &  4  the  times  of  sitting  of  the  Judges  aa^ 
W.  4.  c.  47.  ''to  authorise  his  M^esty  Commissioners  of  the  saidcoart.' 
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in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any  of  the 
dominions,  plantations,  or  colonies  belonging  to  his  Majesty,  as  by  the 
said  recited  act  {a)  is  directed  to  be  conveyed  by  the  commissioners  to 
the  assignees^  shall  vest  in  such  bankrupt's  assignee  or  assignees  for 
the  time  being,  by  virtue  of  his  or  their  appointment^  without  any 
deed  of  conveyance  for  that  purpose ;  and  as  often  as  any  such  as- 
signee or  assignees  shall  die,  or  be  lawfully  removed  or  displaced,  and 
a  new  assignee  or  assignees  shall  be  duly  appointed,  such  of  the  afore- 
said real  estate  as  shall  remain  unsold  or  unconveyed,  shall  by  virtue  of 
such  appointment  vest  in  the  new  assignee  or  assignees,  either  alone  or 
jointly  with  the  existing  assignees,  as  the  case  may  require,  without  any 
conveyance  for  that  purpose.'*' 

7  GEO.  IV.  c.  67. 

**An  Act  to    amend  and  consolidate  the   laws  for  the  relief  of 

insolvent  Debtors  in  England.^ 

§.11.  *^  And  be  it  further  enacted,  that  such  prisoner  shall,  at  the 
time  of  subscribing  the  said  petition,  duly  execute  a  conveyance  and 
assignment  to  the  provisional  assignee  of  the  said  court,  in  such  form 
as  is  to  this  act  annexed,  of  all  the  estate,  right,  title,  interest  and  trust 
of  such  prisoner,  in  and  to  all  the  real  and  personal  estate  and  effects 
of  such  prisoner,  both  within  this  realm  and  abroad,  except  the  wearing 
apparel,  bedding  and  other  such  necessaries  of  such  person,  and  his  or 
her  fiimily,  and  the  working  tools  and  implements  of  such  prisoner,  not 
exceeding  in  the  whole  the  value  of  twenty  pounds,  and  of  all  future 
estate,  right,  title,  interest  and  trust  of  such  prisoner,  in  or  to  any  real 
md  personal  estate  and  effects  within  this  realm  or  abroad  which  such 
prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him  or  her,  before  he  or. she  shall  become 
entitled  to  his  or  her  final  discharge  in  pursuance  of  this  act,  according 
to  the  adjudication  made  in  that  behalf;  or  in  case  such  prisoner  shall 
obtain  his  or  her  discharge  from  custody  without  any  adjudication 
being  made  in  the  matter  of  his  or  her  petition,  then  before  such  pri- 
soner shall  be  at  large  and  out  of  custody,  and  of  all  debts  due  or 
growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before  such 
discharge  as  aforesaid ;  which  conveyance  and  assignment,  so  executed 
as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future  real  and  per- 

(a)  The  act  of  6  Geo.  4.  c.  1 6. 
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sonal  estate  and  effects  as  aforesaid,  of  every  nature  and  kind  vhateo- 
ever,  and  all  such  debts  as  aforesaid,  ii\  the  said  provisional  assignee; 
and  the  same  shall  be  made  subject  to  a  proviso,  that  in  case  the  peti- 
tion of  any  such  prisoner  shall  be  dismissed  by  the  said  court,  such 
conveyance  and  assignment  shall,  from  and  after  such  dismisaon,be 
null  and  void  to  all  intents  and  purposes ;  and  the  said  court  is  hereby 
empowered  to  dismiss  any  such  petition  in  the  matter  whereof  a  final 
adjudication  shall  not  have  been  made  in  pursuance  of  this  act,  at  any 
time  when  it  shall  seem  fit  to  the  said  court  to  dismiss  the  same :  Pro- 
vided always,  that  where  in  any  case,  by  leave  of  the  said  court,  any 
amendment  shall  be  made  in  any  such  petition,  or  an  amended  petition 
shall  be  filed  as  of  the  date  of  the  original  petition,  which  the  said 
court  is  hereby  empowered  to  do  and  authorize  without  dismissing  such 
original  petition,  the  assignment  and  conveyance  executed  in  such  case 
shall  not  thereby  be  affected,  but  shall  stand  good  to  all  intents  and 
purposes,  notwithstanding  such  amendment  or  amended  petition  so 
filed  as  aforesaid/^ 

§•  13.  ^^  And  be  it  further  enacted,  that  the  filing  of  the  petition  of 
every  person  in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to  the  said  court  for 
his  or  her  discharge  firom  custody,  according  to  this  act,  shall  be  ac- 
counted and  adjudged  an  act  of  bankruptcy  from  the  time  of  filing  socfa 
petition ;  and  that  any  commission  issuing  against  such  person  and  under 
which  he  or  she  shall  be  declared  bankrupt  before  the  time  appointed 
by  the  said  court,  and  advertised  in  the  London  Gazette,  for  hearing 
the  matters  of  such  petition,  or  at  any  time  within  two  calendar  months 
from  the  time  of  filing  such  petition,  shall  have  effect  to  avoid  any  con- 
veyance and  assignment  of  the  estate  and  effects  of  such  person,  whidi 
shall  have  been  made  in  pursuance  of  the  provisions  of  this  act :  Pro- 
vided always,  that  the  filing  of  such  petition  shall  not  be  deemed  an 
act  of  bankruptcy,  unless  such  person  be  so  declared  bankrupt  before 
the  time  so  advertised  as  aforesaid,  or  within  such  two  calendar  months 
as  aforesaid ;  but  that  every  such  conveyance  and  assignment  sbaU  be 
good  and  valid,  notwithstanding  any  commission  of  bankrupt  under 
which  such  person  shall  be  declared  bankrupt  after  the  time  so  adver- 
tised as  aforesaid,  and  after  the  expiration  of  such  two  calendar  months 
as  aforesaid.^  {a) 

(a)  As  to  the  debts  which  would  be  see  Jellh  v.  Mauniford,  5  Barn.  &  Aid. 
deemed  sufficient  to  support  a  fiat  of  '  256.  Exparte  ShutUewcrlh^  Re  /Wjr,  S 
bankruptcy  against  an  insolvent  trader,     Glyn  and  Jameson,  68. 
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§.  19.  ^*  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful 
for  the  said  court,  at  any  time  after  the  filing  of  the  petition  of  any  such 
prisoner  as  aforesaid,  as  to  the  said  court  shall  seem  expedient,  to 
appoint  a  proper  person  or  persons,  being  a  creditor  or  creditors  of  such 
prisoner,  to  be  assignee  or  assignees  of  the  estate  and  effects  of  such 
prisoner,  for  the  purposes  of  this  act ;  and  when  such  assignee  or 
assignees  shall  have  signified  to  the  said  court  his  or  their  acceptance  of 
the  siud  appointment,  the  estate,  effects,  rights  and  powers  of  such  pri- 
soner,  vested  in  such  provisional  assignee  as  aforesaid,  shall  immediately 
be  conveyed  and  assigned  by  such  provisional  assignee  to  the  said 
assignee  or  assignees,  in  trust  for  the  benefit  of  such  assignee  or  as- 
signees and  the  rest  of  the  creditors  of  such  prisoner,  in  respect  of  or  in 
proportion  to  their  respective  debts,  according  to  the  provisions  of  this 
act ;  and  after  such  conveyance  and  assignment  by  such  provisional 
assignee,  all  the  estate  and  effects  of  such  prisoner  shall  be  to  all  in- 
tents and  purposes  as  effectually  and  legally  vested  by  relation  in  such 
assignee  or  assignees  as  if  the  said  conveyance  and  assignment  had 
been  made  by  such  prisoner  to  him  or  them.     Provided  nevertheless, 
that  no  act  done  under  or  by  virtue  of  such  first  conveyance  and  as- 
signment shall  be  thereby  rendered  void  or  defeated,  but  shall  remain 
as  valid  as  if  no  such  relation  had  taken  place ;  and  that  every  such 
conveyance  and  assignment  as  aforesaid  to  such  provisional  assignee, 
and  a  counterpart  of  every  such  conveyance  and  assignment  by  such 
provisional  assignee  to  such  other  assignee  or  assignees,  shall  be  filed  of 
record  in  the  said  court ;  and  a  copy  of  any  such  record,  made  upon 
parchment,  and  purporting  to  have  the  certificate  of  the  provisional 
assignee  of  the  said  court,  or  his  deputy  appointed  for  that  purpose, 
endorsed  thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,  shall 
be  recognised  and  received  as  sufficient  evidence  of  such  conveyance 
and  assignment,  and  of  the  title  of  the  provisional  and  other  assignee 
or  assignees  under  the  same,  in  all  courts,  and  before  commissioners  of 
bankrupt  and  justices  of  the  peace,  to  all  intents  and  purposes,  without 
any  proof  whatever  given  of  the  same,  or.of  any  other  proceeding  in  the 
said  court,  in  the  matter  of  such  prisoner's  petition.^ 

§.  20.  **  And  be  it  further  enacted,  that  the  assignee  or  assignees  of 
the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient 
speed  after  his  or  their  accepting  such  conveyance  and  assignment  as 
aforesaid,  use  his  or  their  best  endeavours  to  receive  and  get  in  the  es- 
tate and  effects  of  such  prisoner,  and  shall,  with  all  convenient  speed, 
make  sale  of  all  such  estate  and  effects ;  and  if  such  prisoner  shall  be 
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interested  in  or  entitled  to  any  real  estate,  either  in  possession,  rever- 
sion or  expectancy,  such  real  estate  within  the  space  of  six  months  after 
the  conveyance  and  assignment  made  to  such  assignee  or  assignees  in 
that  behalf,  or  within  such  other  time  as  the  said  court  shall  direct, 
shall  be  sold  by  public  auction,  in  such  manner  and  at  such  place  or 
places  as  shall  thirty  days  before  any  such  sale  be  approved,  in  writiiig 
under  their  hands,  by  the  major  part  in  value  of  the  creditors  of  such 
prisoner  entitled  to  the  benefit  thereof,  who  shall  meet  together  on  notice 
of  such  meeting  published  fourteen  days  previous  thereto  in  the  London 
Gazette,  and  also  in  some  daily  newspaper  printed  and  published  in 
London  or  within  the  bills  of  mortality,  if  the  prisoner  before  his  or  her 
going  to  prison  resided  in  London  or  within  the  bills  of  mortality,  and 
if  such  prisoner  resided  elsewhere  within  the  United  Kingdom,  then  in 
some  printed  newspaper  which  shall  be  generally  circulated  in  or  near 
the  place  where  such  prisoner  resided  at  the  time  aforesaid ;  and  in 
case  such  prisoner  shall  be  entitled  to  any  copyhold  or  customary  es- 
tate^ the  conveyance  and  assignment  by  such  provisional  asdgnee  to 
such  assignee  or  assignees  as  aforesaid,  shall  be  entered  on  the  Court 
Rolls  of  the  manor  of  which  such  copyhold  or  customary  estate  shall  be 
holden ;  and  thereupon  it  shall  be  lawful  for  such  assignee  or  assignees 
to  surrender  or  convey  such  copyhold  or  customary  estate,  to  any  pur- 
chaser or  purchasers  of  the  same  from  such  assignee  or  assignees,  as  the 
said  court  shall  direct ;  and  the  rents  and  profits  thereof  shall  be  in  the 
mean  time  received  by  such  assignee  or  assignees  for  the  benefit  of  the 
creditors  of  such  prisoner,  without  prejudice,  nevertheless,  to  the  lord 
or  lords  of  the  manor  of  which  any  such  copyhold  or  customary  estate 
shall  be  holden.'''   . 

§.  22.  *  And  whereas  many  persons  who  may  petition  the  said  court 
^  for  relief  under  this  act  may  be  seised  and  possessed  of  lands,  tene- 
'  ments  and  hereditaments,  to  hold  for  the  term  of  their  natural  lives,  with 
'  power  of  granting  leases  and  taking  fines,  reserving  small  rents  on  such 

*  estate,  for  one  two  or  three  lives  in  possession  or  reversion,  or  for  some 

*  number  of  years  determinable  upon  lives,  or  have  power,  over  such 
^  real  or  personal  estate  which  such  persons  could  execute  for  thdr  own 

*  advantage,  and  which  said  powers  ought  on  such  persons  petitioning 
^  the  said  court  for  relief  under  this  act  to  be  executed  for  the  benefit  of 
^  the  creditors  of  such  persons ;'  ^^  Be  it  therefore  enacted,  that  in  every 
such  case  all  and  every  the  powers  of  leasing  such  lands,  tenements  and 
hereditaments,  and  all  other  such  powers  as  aforesaid,  over  such  real  or 
personal  estates,  which  are  or  shall  be  vested  in  any  prisoner  who  shall 
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petition  the  said  court  for  relief  under  this  act,  and  all  trusts  or  powers 
whatever  vested  in  such  prisoner,  or  created  for  his  or  her  use  or  benefit, 
which  such  prisoner  might  legally  execute  for  his  or  her  own  benefit, 
(except  the  right  of  nomination  to  any  vacant  ecclesiastical  benefice,) 
shall  be  and  are  hereby  vested  in  the  assignee  or  assignees  of  the  real 
and  personal  estate  of  such  prisoner,  by  virtue  of  this  act,  so  far  as  such 
prisoner  could  by  law  vest  such  power  in  any  person  to  whom  he  or  she 
might  lawfully  have  conveyed  such  property,  to  be  by  such  assignee  or 
assignees  executed  for  the  benefit  of  all  and  every  the  creditors  of  such 
prisoner  under  this  act.^ 


11  GEO.  IV.  &  1  W.  IV.  c.  3a 

^*  An  Act  to  continue  and  amend  the  laws  for  the  relief  of  Insolvent 

Debtors  in  England."*^  (a) 

§*  5.  ^  And  whereas  it  may  often  happen  that  some  interest  in  lands  and 
^tenements  may  become  vested  in  the  provisional  assignee  of  the  said 
^  court,  which  appears  to  be  of  no  value  to  creditors,  but  nevertheless  it 
^  may  be  reasonable  and  expedient  that  the  said  provisional  assignee  should 
^make  or  join  in  making  some  conveyance  or  assignment  of  the  same, 
'and  that  the  same  should  be  done  without  the  expence  attending  ad- 
vertisements and  meetings  of  creditors  as  prescribed  by  the  said  first 
'mentioned  act  in  certain  cases  ;^  *'  be  it  therefore  enacted,  that  it  shall 
and  may  be  lawful  for  the  said  court,  at  any  time  after  the  day  gazetted 
for  the  hearing  of  the  matters  of  the  petition  of  any  insolvent  debtor,  if 
no  creditor  shall  have  become  assignee  of  his  or  her  estate  and  efiects, 
and  if  it  shall  appear  fit,  upon  such  notice  given  by  advertisement  or 
otherwise  to  the  creditors  or  any  of  them  as  the  said  court  shall  in  any 
case  direct,  to  order  the  said  provisional  assignee  to  make  or  join  in 
making  any  conveyance  or  assignment  of  any  such  interest  as  to  the 
said  court  may  appear  just  and  reasonable,  without  observing  the  pro- 
visions of  the  said  first  mentioned  act  as  to  the  sale  of  real  property,  by 
the  provisional  or  other  assignees  of  the  estates  of  insolvent  debtors.**^ 

§.  6.  ^'  And  it  is  further  declared  and  enacted,  that  all  assignments 
and  conveyances  heretofore  made  or  to  be  made  by  such  provisional 

(a)  N.  B.    The  act  of  7  Geo.  4.  c.     and  thence  until  the  end  of  the  then 
57,  and  this  act,  are  continued  by  the     next  session  of  parliament. 
2  W.  4.  c.  44.  untU  1st  June,  1835, 
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assignee  in  any  such  cases,  by  order  of  the  said  court,  shall  be  and  the 
same  are  hereby  declared  to  be  good  and  valid  to  all  intents  and  pur- 
poses ;  any  thing  in  the  said  first  mentioned  act  or  in  any  other  act  to 
the  contrary  notwithstanding.'*^ 

§.  7*  ^  And  whereas  it  is  expedient  to  prescribe  a  form  of  conveyance 
^  and  assignment  from  the  provisional  assignee  to  any  other  assignee  or 

*  assignees  when  appointed  by  the  said  court,  and  also  to  remove  any 

*  doubts  as  to  the  validity  or  effect  of  any  conveyances  or  assignments  at 
^  any  time  heretofore  made  and  executed  by  the  said  provisional  assignee, 
^  by  virtue  of  any  order  of  the  said  court  ;"*  *^  be  it  therefore  declared  and 
enacted,  that  every  conveyance  and  assignment  hereafter  to  be  made 
and  executed  by  the  provisional  assignee  for  the  time  being,  to.  any  other 
assignee  or  assignees,  by  virtue  of  any  order  of  the  said  court,  shall  be  in 
such  form  as  is  to  this  act  annexed;  and  that  every  such  conveyance 
and  assignment,  and  also  every  conveyance  and  assignment  at  any  time 
heretofore  made  and  executed  by  the  provisional  assignee  for  the  time 
being,  in  obedience  to  any  order  of  the  court  for  relief  of  insolvent. debtors, 
shall  be  deemed  and  taken  to  be  valid  and  effectual  to  all  intents  and 
purposes  whatever,  and  fully  and  effectually  to  vest  and  to  have  vested 
all  and  every  estate  and  estates,  real  and  personal,  and  all  and  every 
right,  title,  interest,  and  trust  in  and  to  the  same,  of  what  nature  or 
kind  soever,  to  which  the  insolvent  debtor  in  each  case  respectively,  shall 
or  may  be  or  shall  or  may  have  been  entitled  in  any  manner  or  by  any 
means  whatsoever,  or  which  such  insolvent  debtor  shall  or  may  be  or 
shall  or  may  have  been  required  by  law  to  convey  and  assign  in  trust  for 
his  or  her  creditors.^ 

10  GEO.  IV.  c.  50. 

^^  An  Act  to  consolidate  and  amend  the  laws  relating  to  the  manage- 
ment  and  improvement  of  his  Majesty*s  Woods,  Forests,  Parks, 
and  Chases ;  of  the  Land  Revenue  of  the  Crown  within  the  survey 
of  the  Exchequer  in  England ;  and  of  the  Land  Revenue  of  the 
Crown  in  Ireland ;  and  for  extending  certain  provisions  relating 
to  the  same  to  the  Isles  of  Man  and  Aldemey.^  (a) 

§.  34.    ^^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
said  commissioners  for  the  time  being  of  his  Majesty^s  woods,  forests, 

(a)  See  reference  to  the  14th  sect,  of    stewards  of  manors,  &c.  being*  part  of 
this  act  providing  for  the  appointment  of    the  possessions  and  land  revenues  of  the 
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and  land  revenues,  and  they  are  hereby  authorized  and  em- 
powered, from  time  to  time  to  contract  and  agree  with  any  person  or 
persoDs^or  body  or  bodies  politic,  corporate,,  or  collegiate,  for  the  sale 
of,  and  absolutely  to  make  sale  and  dispose  of,  for  such  sum  or  sums  of 
money  as  to  them  shall  appear  a  sufficient  consideration  for  the  same, 
any  part  or  parts  of  the  said  possessions  and  land  revenues  of  the 
crown  to  which  this  act  relates,  not  being  part  or  parcel  of  any  of  the 
royal  forests,  parks  or  chases  in  England.'^ 

§.  35.  *^  And  be  it  further  enacted,  that  whenever  the  commissbn- 
ers  for  the  time  being  of  his  Majesty's  woods,  forests,  and  land  revenues 
shall  have  contracted  or  agreed  with  any  person  or  persons,  body  or 
bodies  politic,  corporate,  or  collegiate,  under  the  authority  of  this  act, 
for  the  sale  to  him,  her,  or  them  of  any  part  or  parts  of  the  said  posses- 
nons  and  land  revenues  of  the  crown  to  which  this  act  relates,  (not 
being  any  subsisting  lease  which  may  have  been  purchased  or  taken 
as  hereinafter  mentioned,)  the  purchaser  or  purchasers,  in  case  the 
purchase  money  shall  amount  to  the  sum  of  one  hundred  pounds,  shall 
cause  the  same  to  be  paid  into  the  Bank  of  England^  or  if  the  here- 
ditaments purchased  shall  be  situated  in  Ireland,  then  either  into  the 
Bank  oi  England  or  the  Bank  of  Ireland,  at  his  or  their  option ;  and 
the  cashiers  of  the  Bank  of  England  or  Bank  of  Ireland,  as  the  case 
may  be,  or  one  of  such  cashiers,  shall,  upon  the  production  of  any 
note  signed  by  the  said  commissioners,  specifying  the  sum  to  be  so  paid, 
and  that  it  is  to  be  so  paid  to  their  accoimt,  accept  and  receive  the  same, 
and  carry  the  same  to  the  account  of  the  said  commissioners  of  his 
Majesty^'s  woods,  forests,  and  land  revenues,  and  give  a  receipt  for  the 
same  without  fee  or  reward ;  but  if  such  purchase  money  shall  not 
amount  to  the  sum  of  one  hundred  pounds,  it  shall  not  be  necessary 
for  the  purchaser  or  purchasers  to  pay  the  same  into  the  Bank  of 
England  or  Bank  of  Ireland,  but  he  or  they  may,  at  his  or  their 
option,  either  pay  the  same  into  the  Bank  of  England  or  Bank  of 
Ireland  as  aforesaid,  (in  which  case  the  cashiers,  or  one  of  them,  of  the 
Bank  of  England  or  Bank  of  Ireland,  as  the  case  may  be,  shall 
accept  and  give  a  receipt  for  the  same  as  aforesaid,)  or  to  the  said  com- 
missioners for  the  time  being  of  his  Majesty's  woods,  forests,  and  land 

crown,  onle,  pt.  1.  p.   134.     And  see  "  sioners    of  his     Majesty's     Woods, 

2nd  W.  4.  c.  1.  "  for  uniting  the  office  "  Forests,  and  Land  Revenues;    and 

"of   the    Surveyor     General    of  his  "  for  other  purposes  relating  to  the  Land 

"  Majesty's  Works  and  Public  Build-  "  Revenues." 
**  ings  with  the  office  of  the  Commis- 
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revenues,  or  any  one  of  their  receivers,  or  any  agent  to  be  appointed 
by  them  for  that  purpose ;  and  the  said  commissioners  for  the  time 
being  of  his  Majesty^s  woods,  forests,  and  land  revenues  shall,  on  the 
production  of  the  receipt  of  the  cashier^  or  of  one  of  the  cashiers  of  the 
Bank  of  England  or  Bank  of  Ireland,  for  such  purchase  money,  or  in 
case  the  same  shall  not  amount  to  one  hundred  pounds,  then  dther  on 
the  production  of  such  receipt  or  on  the  payment  to  them,  their  receiver 
or  agent,  of  such  purchase  money,  execute  to  the  purchaser  or  pur- 
chasers a  conveyance  under  their  hands  and  seals,  of  the  premises 
agreed  to  be  sold,  and  give  a  receipt  for  the  purchase  money  under 
their  hands ;  and  every  such  conveyance  and  receipt  may  be  according 
to  the  forms  for  those  purposes  respectively  set  forth  in  the  schedule  to 
this  act  aimexed,  or  in  any  other  forms  which  may  be  deemed  more 
convenient ;  and  every  such  conveyance  and  receipt  shall  be  attested, 
as  to  the  execution  and  signing  thereof  by  the  said  commissioner,  by  at 
least  one  witness;  and  every  such  conveyance  shall  be  valid  and 
sufficient  to  pass  all  the  estate,  right,  and  interest  of  his  Majesty,  Us 
heirs  or  successors,  in  and  to  the  part  or  parts  of  the  said  possessions 
or  land  revenues  of  the  crown  to  which  the  same  shall  relate,  to  the 
person  or  persons,  or  body  or  bodies  politic,  corporate,  or  coll^iate, 
therein  named  as  the  grantee  or  grantees,  for  such  estate  or  estates,  to 
such  uses,  and  upon  and  for  such  trusts,  intents  and  purposes,  (if  any,) 
as  shall  in  and  by  such  conveyance,  or  by  reference  therein  to  any  other 
instrument  or  instruments  or  deed  or  deeds,  be  expressed  or  dedared  of 
or  concerning  the  same.^ 

§.  43.  [Authorises  the  commissioners  to  convey  lands  held  in  per- 
petuity for  lands  held  for  a  particular  estate,  or  for  any  term  of  yean, 
or  to  give  any  lease  taken  or  purchased  under  the  act  in  exchange  tot 
lands  held  in  perpetuity,  or  a  particular  estate  or  for  any  term  of 
years.] 

§.  52.  ''  And  be  it  further  enacted.  That  it  shall  be  lawful  for 
the  said  commissioners  for  the  time  being  of  his  Majesty^s  woods, 
forests,  und  land  revenues,  from  time  to  time  to  contract  for  and  pur- 
chase, for  and  on  behalf  of  his  Majesty,  his  heirs  or  successors,  any 
manors,  lordships,  messuages,  lands,  tenements,  or  hereditaments,  in 
fee  simple,  or  any  copyhold  lands  or  hereditaments,  the  freehold  of 
which  shall  be  in  the  crown,  or  any  rents,  pensions,  annuities,  fbel- 
rights,  rights  of  common,  or  other  charges  or  rights,  whether  in  fee- 
simple  or  not,  which  shall  be  issuing  out  of  or  charged  upon  or  extend 
over  any  of  the  possessions  and  land  revenues  of  the  crown  to  which 
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this  act  relates,  which  shall  in  their  judgment  be  desirable  to  be  pur- 
cbased  for  and  on  behalf  of  his  Majesty,  his  heirs  or  successors ;  and 
all  such  manors,  lordships,  messuages,  lands,  tenements,  and  heredita- 
ments, rents,  pensions,  annuities  or  other  charges,  so  to  be  purchased, 
shall  be  conveyed  or  surrendered  to  his  Majesty,  his  heirs  and  succes* 
sors,  and  such  conveyances  may  be  either  according  to  the  form  set 
forth  in  the  schedule  hereto  annexed  for  the  conveyance  to  his  Majesty 
of  lands,  tenements,  and  hereditaments  received  in  exchange,  or  in  any 
other  form  which  to  the  said  commissioners  for  the  time  being  of  his  Ma- 
jesty ^s  woods,  forests,  and  land  revenues  shall  seem  more  proper ;  and  all 
manors,  lordships,  messuages,  lands,  tenements,  and  hereditaments  which 
shall  be  so  purchased,  and  shall  not  become  extinct  by  the  conveyance 
or  surrender  thereof,  shall,  on  the  completion  of  the  respective  pur- 
chases thereof,  become  part  of  the  possessions  and  land  revenues  of  his 
Majesty,  his  heirs  and  successors,  in  right  of  the  crown,  and  subject 
to  the  same  provisions,  powers,  and  authorities  in  every  respect,  in- 
cluding the  powers  and  provisions  in  this  act  contained,  as  the  other 
possessions  and  land  revenues  of  the  crown  to  which  this  act  relates.'" 

§.  69.  ^*  Provided  always,  and  be  it  further  enacted,  that  whenever, 
onder  the  powers  of  sale  hereinbefore  given,  the  fireehold  of  any  cqpy^ 
hold  or  customary  tenement,  parcel  of  or  holden  of  any  manor  belong- 
ing to  the  crown  shall  be  sold  by  the  commissioners  of  his  Majesty^s 
woods,  forests,  and  land  revenues,  for  the  purpose  of  enfranchising 
sach  copyhold  or  customary  tenement  (a),  or  any  manorial  rights,  parcel 
of  any  manor,  belonging  to  the  crown,  shall  be  sold  by  the  said  com- 
missioners, the  deed  or  instrument  by  which  such  sale  shall  be  effected 
shall  not  only  be  enrolled  in  the  court-rolls  of  the  manor  of  or  to  which 
such  copyhold  or  customary  tenement,  or  such  manorial  rights  shall 
have  been  parcel  or  appurtenant,  by  the  steward  of  such  manor,  or  his 
hiwfid  deputy,  who  is  hereby  required  forthwith  to  enrol  such  deed  or 
instrument,  upon  the  production  thereof  to  him  ;  and  such  steward  or 
deputy  stewards,  having  enrolled  the  said  certificate  and  receipt,  or 
other  instrument  as  aforesaid,  shall  attest  the  same  under  his  hand, 
and  return  the  same  to  the  purchaser  or  purchasers.'" 

§.  94.    [Provides  for  the  settling  by  arbitration  of  any  disputes  as  to 
the  boundaries  of  the  lands  to  which  the  act  relates.] 


(a)  See  anUy  pt.  1.  p.  655;  and  in  n.     stat.X^O  Geo.  4.  c.  50). 
(a)  for  48  Geo.  3.  c.  73,  substitute  this 
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[Vide  the  act  of  19  Geo.  3,  c.  45,  to  enable  the  Chancellor  and 
Council  of  the  Duchy  of  Lancaster  to  sell  and  dispose  of  certain 
fee-farm  rents,  and  other  rents,  and  to  enfranchise  copyhold  and  cus- 
tomary tenements,  within  their  survey,  and  to  encourage  the  growth  of 
timber  on  lands  held  of  the  said  Duchy.] 


« 


2  Wm.  IV,  c.  26. 

An  Act  to  ewtend  and  render  more  effectual  two  acts  of  the  first 
and  second  and  third  years  of  his  late  Majesty  King  George  the 
Fourthj  respecting  the  estates  thereby  vested  in  the  principal 
officers  of  the  ordnance^  and  to  facilitate  the  public  btisiness  of  the 
ordnance  department^ 

*  Whereas  an  act  was  passed  in  the  first  and  second  years  of  the 
reign  of  His  late  Majesty  King  George  the  Fourth,  intituled  an  act 
for  vesting  all  estates  and  property  occupied  for  the  ordnance  service 
in  the  principal  officers  of  the  ordnance,  and  for  granting  certain 
powers  to  the  said  principal  ofiicers :  And  whereas  another  act  was 
passed  in  the  third  year  of  the  reign  of  His  said  late  Majesty  intituled 
an  act  for  vesting  all  estates  and  property  occupied  for  the  barrack 
service  in  any  part  of  the  United  Kingdom  in  the  principal  officers 
of  His  Majesty^s  ordnance,  and  for  granting  certain  powers  to  the 
said  principal  officers  in  relation  thereto :  And  whereas  divers  mes- 
suages, lands,  tenements,  and  hereditaments,  oi  copyhold,  customary  or 
ancient  demesne  tenure,  are  now  held,  and  may  hereafter  be  pur- 
chased and  taken  for  the  service  of  the  said  ordnance  department,  and 
much  inconvenience  has  arisen  and  may  arise  by  reason  of  copyhold 
estates  and  hereditaments  having  been  excepted  out  of  the  provisions 
and  operation  of  the  said  recited  acts,  and  also  by  reason  of  the  said 
acts  not  extending  to  lands,  and  hereditaments  which  have  been  or 
may  be  taken  or  limited  by  way  of  mortgage,  or  for  securing  money, 
or  by  way  of  indemnity  for  the  use  of  the  ordnance  service,  or  objects 
connected  therewith  :  And  whereas  the  covenants  and  contracts  made 
by  and  with  the  said  principal  officers,  as  well  with  respect  to  their 
estates  as  with  respect  to  other  matters  and  things  relating  to  the 
service  of  the  ordnance  department,  are  numerous  and  important : 
And  whereas  many  of  such  covenants  and  contracts  cannot  be  en- 
forced by  law  by  the  ofiicers  for  the  time  being,  who  were  not  or  may 
not  be  parties  thereto,  and  it  is  expedient  that  the  power  to  sue  upon 
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*all  manner  of  such  covenants  and  contracts,  as  well  as  upon  other 
^  causes  of  action  relating  to  the  said  service,  should  be  vested  in  the 
'ofBcers  of  His  Majesty ^s  ordnance  for  the  time  being :  And  whereas 
*  His  Majesty  has  been  pleased  to  reduce  the  number  of  the  principal 
^  officers  of  the  ordnance,  and  it  is  expedient  that  two  or  more  of  such 
'  officers  should  be  enabled  to  exercise  and  execute  the  respective  powers, 
'  authorities  and  duties,  and  to  perform  and  execute  all  such  contracts, 
^  conveyances,  leases,  and  other  deeds  and  instruments  relating  to  the 
^public  service  of  the  said  department,  and  to  do  and  execute  all  such 
^  deeds,  matters  and  things  as  by  any  act  or  acts,  or  otherwise,  might  or 
'  ought  to  be  exercised,  performed,  done,  or  executed  by  three  or  more 
^  of  such  principal  officers  ;^  ^^Be  it  therefore  enacted,**^  &c.,  "  that  im- 
mediately from  and  after  the  passing  of  this  act  all  messuages,  build- 
ings, lands,  tenements,  and  hereditaments,  in  Great  Britain  or  Ireland, 
of  copyhold  or  customary  or  ancient  demesne  tenure^  which  have 
been  heretofore  purchased  or  taken  by  or  in  the  name  of  any  person  or 
persons  in  trust  for  His  Majesty,  or  his  royal  predecessors,  and  his  and 
their  heirs  and  successors,  for  the  use  or  service  of  the  said  ordnance 
department,  or  for  the  use  and  service  of  the  said  barrack  department, 
rither  in  fee  or  for  any  life  or  lives,  or  otherwise  howsoever,  and  the  ap- 
purtenances to  the  same  respectively  belonging,  shall  be  and  become 
and  continue  vested  in  the  principal  officers  of  His  Majesty^s  ordnance 
for  the  time  being,  and  their  successors  in  the  said  office,  according  to 
the  nature  and  quality  of  and  in  the  respective  estates  and  interests  in 
such  hereditaments  and  premises,  for  the  use  and  service  of  the  said 
ordnance  department,  and  upon  and  for  such  trusts,  intents,  or  pur- 
poses as  are,  in  and  by  the  said  recited  act  of  the  first  and  second 
years  of  the  reign  of  His  late  Majesty,  expressed  and  declared  or  re- 
ferred unto  of  and  concerning  the  estates  and  property  thereby  vested 
in  the  said  principal  officers  and  their  successors  in  the  said  office.'^ 

§.  2.  ^'  And  be  it  further  enacted,  that  all  other  messuages,  build- 
ings, lands,  tenements,  and  hereditaments,  in  Great  Britain  or  Ireland, 
of  copyhold  or  customary  or  ancient  demesne  tenure^  which  shall  at 
any  time  or  times  hereafter  be  purchased  or  taken  by  the  principal  of- 
ficers of  His  Majesty'^s  ordnance  for  the  time  being,  or  by  any  other  per- 
son or  persons  by  their  order,  or  for  the  service  of  the  said  ordnance  de- 
partment, and  the  appurtenances  to  the  same  respectively  belonging, 
shall  be  granted,  surrendered,  conveyed,  and  iEMSiured  unto,  and  shall 
thereupon,  and  upon  the  admittance  of  the  secretary  or  other  person 
hereinafter  directed  to  be  admitted,  be  and  become  and  continue  vested 
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in  the  principal  officers  of  His  Majesty'^s  ordnance  for  the  time  being, 
and  their  successors  in  the  said  office,  according  to  the  nature  and 
quality  of  and  the  respective  estates  and  interests  in  such  hereditaments 
and  premises,  and  without  any  words  of  limitation  whatsoever,  for  the 
use  and  service  of  the  said  ordnance  department,  and  upon  and  for 
such  trusts,  intents  and  purposes  as  aforesaid.^ 

§.  3.  *^  And  be  it  further  enacted,  that  all  messuages,  buildings, 
lands,  tenements,  and  hereditaments  of  every  description,  and  whether 
in  Great  Britain,  or  Ireland,  which  before  the  passing  of  this  act  shall 
have  been  taken  or  conveyed  or  surrendered  and  are  now  held  by  way 
of  mortgage,  or  for  securing  any  sum  or  sums  of  money  for  the  use  of 
the  ordnance  service  or  barrack  service,  shall  from  and  after  the  passing 
of  this  act  be  and  become  and  continue,  and  all  messuages,  buildings, 
lands,  tenements,  and  hereditaments  of  every  description,  and  whether 
in  Great  Britain  or  Ireland,  which  shall  hereafter  be  taken  or  limited 
by  way  of  mortgage,  or  for  securing  any  sum  or  sums  of  money,  or  by 
way  of  indemnity,  or  for  any  other  purpose  or  purposes,  for  the  use  of 
the  ordnance  service  or  any  objects  connected  therewith,  shall  be  taken 
and  conveyed  and  surrendered,  and  shall  thereupon  and  when  any  ad- 
mittance is  necessary,  upon  any  such  admittance  as  hereinafter  men- 
tioned, shall  be  and  become  and  continue  vested  in  the  principal  officers 
of  His  Majesty^s  ordnance  for  the  time  being,  and  their  successors  in 
the  said  office,  according  to  the  nature  and  quality  of  and  the  respective 
estates  and  interests  in  such  hereditaments  and  premises  respectively, 
and  without  any  words  of  limitation  whatsoever,  upon  and  for  the  trusts, 
intents,  and  purposes,  to  which  the  same  are  or  shall  be  subject  or 
made  liable.^ 

§.  5.  ^*  Provided  always,  and  be  it  further  enacted,  that  when  and 
as  the  person,  or,  in  those  cases  where  there  shall  be  more  than  one, 
the  survivor  of  the  persons,  in  whom  any  messuages,  buildings,  lands, 
tenements,  and  hereditaments  of  copyholdj  customaryy  or  ancient 
demesne  tenure,  heretofore  purchased  or  taken  as  aforesaid,  are  now 
respectively  vested,  shall  die,  and  when  any  messuages,  buildings, 
lands,  tenements,  and  hereditaments  of  any  such  tenure,  shaU  here- 
after be  purchased,  or  taken  as  aforesaid,  the  secretary  for  the  time 
being  of  the  principal  officers  of  his  Majesty'^s  ordnance,  or  any  other 
officer  of  the  ordnance  department,  or  other  person  whom  the  said 
principal  officers,  or  any  two  or  more  of  them,  shall  from  time  to  time 
appoint,  shall  be  admitted  to  such  hereditaments  and  premises,  except 
that  in  the  case  of  any  mortgage  or  security  such  admittance  shall  be  at 
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the  optaoh  of  the  said  principal  officers  ;  and  that  on  the  death  of  any 
person  filling  or  who  shall  have  filled  the  office  of  such  secretary  or 
the  office  of  such  officer  as  shall  be  so  appointed,  and  who  shall  have 
been  admitted,  or  of  the  person  who  shall  have  been  admitted  to  any 
such  hereditaments  and  premises,  the  secretary  for  the  time  being  of 
the  said  principal  officers  who  shall  succeed  or  then  be  in  office,  or  any 
other  officer  of  the  ordnance  department,  or  other  person  who  shall  be 
firom  time  to  time  appointed  as  aforesaid,  (as  the  case  may  be,)  shall  be 
admitted  to  such  hereditaments  and  premises ;  and  that  on  the  respec- 
tive deaths  of  the  person  or  persons  in  whom  the  hereditaments  and 
premises  hereinbefore  in  that  behalf  mentioned  are  now  vested,  and  on 
whose  death  or  deaths  a  heriot,  fine,  or  any  other  sum  or  due  would 
be  due  or  payable,  and  on  the  death  of  the  secretary  or  other  officer  or 
other  person  who  shall  be  admitted  as  aforesaid,  the  lords  and  ladies  of 
the  manor  of  which  the  s»id  premises  are  respectively  holden,  and 
their  stewards,  shall  be  entitled  (in  case  no  alienation  shall  have  pre* 
viously  taken  place)  to  such  heriots,  fines,  and  fees,  and  sums  of 
money  and  other  dues,  as  shall  be  due  and  payable  and  of  right  ac- 
customed upon  the  death  of  a  tenant  and  the  admission  of  a  new 
tenant,  and  as  they  would  have  been  entitled  to  in  case  this  act  had 
not  been  passed ;  but  nevertheless  that  such  person  or  persons  shall 
only  continue  tenant  or  tenants,  and  such  secretary  or  officer  or  other 
person  as  aforesaid  shall  only  be  admitted,  for  the  purpose  of  ascer* 
taining  and  preserving  to  the  lord  or  lady  of  the  manor  the  right  of 
escheat  and  all  other  rights,  and  for  the  purpose  of  performing  such 
services  (if  any)  as  ought  to  be  performed,  and  of  determining  when 
the  heriots,  fines,  fees,  and  sums  of  money  and  dues,  due  or  payable 
on  the  death  of  a  tenant  and  the  admission  of  a  new  tenant,  shall 
become  due  and  payable;  and  the  said  hereditaments  and  premises,  as 
regards  the  legal  estate,  and  for  all  purposes  of  alienation  and  all  other 
purposes,  save  as  aforesaid,  shall  be  and  become  and  continue  vested 
in  the  said  principal  officers  for  the  time  being.^ 

§.  6.  ^*  And  be  it  further  enacted,  that  all  the  powers  and  authorities 
of  selling,  exchanging,  letting,  conveying,  and  surrendering^  bringing 
and  defending  actions  and  suits,  and  distraining,  and  all  other  powers 
and  authorities  whatsoever  given  to  the  said  principal  officers  for  the 
time  being,  or  any  three  or  more  of  them,  by  the  said  recited  act  of 
the  first  and  second  years  of  the  reign  of  his  late  Majesty  with  respect 
to  the  estates  and  property  thereby  respectively  vested  in  them  re- 
spectively, shall  apply  to  the  hereditaments  and  premises  which  shall  be 
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or  become  vested  in  the  said  principal  officers  by  virtue  of  this  act, 
except  so  far  as  the  same  may  be  inapplicable  to  any  hereditaments 
vested  in  them  by  way  of  mortgage  or  security,  while  the  same  shall 
continue  to  be  so  held ;  and  all  the  powers  and  authorities  of  the  said 
last  mentioned  act  given  to  bodies  politic  or  corporate,  and  others,  of 
contracting,  and  of  conveying  and  surrendering  lands  and  hereditar- 
ments,  and  otherwise,  shall  apply  to  messuages,  lands,  tenements,  and 
hereditaments  of  copyhold,  customary,  and  ancient  demesne  tenure, 
and  to  the  purchase  monies  for  the  same ;  and  all  powers  and  authori- 
ties by  the  same  act  given  to  the  barons  or  judges  of  his  Majesty's 
Court  of  Exchequer  relating  to  the  purchase  monies  therein  mentioned, 
and  all  other  clauses,  matters,  and  things  whatsoever  therein  contained 
relating  thereto,  whether  arising  from  the  sale  or  purchase  of  lands  or 
hereditaments  or  otherwise  howsoever,  shall  apply  to  the  monies  which 
shall  arise  or  become  payable  under  this  act ;  and  all  other  clauses, 
matters^  and  things  in  the  said  recited  acts  or  either  of  them  con- 
tained, as  far  as  the  same  shall  be  applicable  to  and  not  inconsistent 
with  this  act,  shall  apply  to  this  act  as  fiilly  and  effectually  to  all  intents 
and  purposes  as  if  all  such  powers,  authorities,  clauses,  matters,  and 
things,  were  respectively,  severally,  and  separately  repeated  and  le* 
enacted  in  and  made  part  of  this  act.^ 

§.  1 0.  ^^  And  be  it  further  enacted.  That  in  all  contracts  of  every  de- 
scription, and  in  all  conveyances,  surrenders,  leases,  and  other  deeds  and 
instruments  whatsoever  relating  to  the  public  service,  which  from  and 
after  the  passing  of  this  act  shall  or  may  be  made  or  entered  into  by, 
to,  or  with  the  principal  officers  of  the  ordnance  for  the  time  being,  or 
any  two  or  more  of  them,  or  whereunto  they  or  any  two  or  more  of 
them  shall  or  may  be  parties,  it  shall  be  sufficient  to  call  or  describe 
the  said  principal  officers  by  the  style  or  title  of  ^^  the  principal  officers 
of  His  Majesty'^s  ordnance,^  without  naming  them  or  any  of  them  ;  and 
that  all  such  contracts,  conveyances,  surrenders,  leases,  and  other 
deeds  and  instruments  wherein  the  said  principal  officers  shall  be  called 
or  described  by  their  style  or  title  as  aforesaid,  and  the  execution  thereof 
respectively  by  the  said  principal  officers,  or  any  two  or  more  of  them, 
shall  be  as  valid  and  effectual,  and  shall  have  the  like  force  and  operar 
tion,  to  all  intents  and  purposes  whatsoever,  as  if  the  said  principal 
officers,  or  any  two  or  more  of  them,  had  been  particularly  named  and 
described  therein."" 
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2  GEO.  IV.  &  1  W.  IV.  c.  60. 

^^  An  Act  far  amending  the  laws  respecting  conveyances  and  trans- 
fers of  estates  andftmds  vested  in  trttstees  and  mortgagees;  and 
for  enabling  courts  of  equity  to  give  effect  to  their  decrees  and  orders 
in  certain  cases.^  [23d  Juhf^  1830.] 

[The  first  sect  repeals  the  6th  Geo.  IV.  c.  74,  and  other  acts  relating 
to  conveyances  of  estates  vested  in  trustees,  being  infants,  idiots,  &c., 
but  so  that  the  acts  repealed  by  the'  6th  Geo.  IV.  should  not  be  revived.] 
[The  second  sect,  contains  certain  rules  for  the  interpretation  of  the 
act,  the  first  being  that  the  provisions  therein  relating  to  land  shall  ex- 
tend to  and  include  any  manor,  messuage,  tenement,  hereditament,  or 
jeal  property,  of  whatever  tenure^ 

[The  third  sect,  enacts  that  where  any  trustee  or  mortgagee  of  land 
shall  be  lunatic,  the  Lord  Chancellor  may  direct  the  committee  to  con- 
vey such  land,  in  such  manner  as  he  shall  think  proper.] 

[The  fifth  sect,  extends  that  power  to  the  case  of  a  person  being 
lunatic,  but  who  shall  not  have  been  found  such  by  inquisition.] 

$.  6.  ^'  And  be  it  further  enacted,  that  where  any  person  seised  or 
possessed  of  any  land  upon  any  trust,  or  by  way  of  mortgage,  shall  be 
under  the  age  of  twenty-one  years,  it  shall  be  lawful  for  such  infant, 
by  the  direction  of  the  Court  of  Chancery,  to  convey  the  same  to  such 
person  and  in  such  manner  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance  shall  be  as  efiectual  a&  if  the  infant  trustee  or 
mortgagee  had  been,  at  the  time  of  making  or  executing  the  same,  of 
the  age  of  twenty-one  years.^^ 

§•  7*  *^  -^^  he  it  further  enacted,  that  where  any  person  seised  or 
possessed  upon  any  trust  or  by  way  of  mortgage  of  any  land  situated 
within  the  duchy  of  Lancaster,  or  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham  respectively,  or  the  principality  of  Wales, 
shall  be  under  the  age  of  twenty-one  years,  it  shall  be  lawful  for  such 
infimt,  by  the  direction  of  the  court  of  the  Duchy  Chamber  of  Lancaster, 
the  Court  of  Exchequer  in  the  county  palatine  of  Chester,  the  Court 
of  Chanoery  in  the  county  palatine  of  Lancaster,  the  Court  of  Chan- 
cery in  the  county  palatine  of  Durham,  and  the  several  courts  of  Great 
Session  in  Wales  respectively,  as  to  premises  within  the  jurisdiction  of 
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the  same  courts  respectively,  to  convey  such  lands  to  such  person  and 
in  such  manner  as  the  said  courts  respectively  shall  think  proper,  in 
like  manner  as  such  infant  is  hereinbefore  empowered  to  convey  the 
same  by  the  direction  of  the  Court  of  Chancery.^ 

§.  8.  ^^  And  be  it  further  enacted,  that  where  any  person  seised  of  any 
land  upon  any  trust  shall  be  out  of  the  jurisdiction  of  or  not  ameiiaUe  to 
the  process  of  the  Court  of  Chancery,  or  it  shall  be  uncertain,  where  there 
were  several  trustees,  which  of  thepi  was  the  survivor,  or  it  shall  be 
uncertain  whether  the  trustee  last  known  to  have  been  seised  as  aforesaid, 
be  living  or  dead,  or,  if  known  to  be  dead,. it  shall  not  be  known  who  is 
his  heir ;  or  if  any  trustee  seised  as  aforesaid,  or  the  heir  of  any  such 
trustee,  shall  neglect  or  refuse  to  convey  such  land  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  making  such  conveyance  shall 
have  been  tendered  for  his  execution  by,  or  by  any  agent  duly  author- 
ised by  any  person  entitled  to*  require  the  same ;  then  and  in  every  or 
any  such  case  it  shall  be  lawM  for  the  said  Court  of  Chancery  to  direct 
any  person  whom  such  court  may  think  proper  to  appoint  for  that  pll^ 
pose,  in  the  place  of  the  trustee  or  heir,  to  convey  such  land  to  sach 
person  and  in  such  manner  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance  shall  be  as  effectual  as  if  the  trustee  seised  as 
aforesaid,  or  his  heir,  had  made  and  executed  the  same.^ 

§.  11.  *^  And  it  be  it  further  enacted,  that  every  direction  or  order  to 
be  made  in  pursuance  of  this  act  by  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  by  the  Court  of  Chancery,  or  by  any  other  court  herein- 
before mentioned,  shall  be  signified  by  an  order  to  be  made  in  any  canse 
depending  in  such  court  respectively,  or  upon  petition  in  the  lunacy  or 
matter ;  and  such  person  as  hereinafter  is  mentioned  shall  be  the  peti- 
tioner, whether  such  person  be  or  be  not  under  any  legal  disability ; 
(that  is  to  say,)  if  the  same  shall  relate  to  a  conveyance,  transfer,  receipt, 
or  payment  to  or  in  such  manner  as  may  be  directed  by  any  person  bo- 
neficially  entitled,  then  upon  the  petition  of  the  person  or  some  or  one 
of  the  persons  beneficially  entitled  to  the  land,  stock,  or  dividends  to  be 
conveyed,  transferred,  received  or  paid ;  and  if  the  same  shall  relate  to 
a  conveyance  in  order  to  vest  any  land  or  stock  in  a  new  trustee  duly  ap- 
pointed by  virtue  of  some  power  or  authority,  in  some  instrument  creatiiig 
or  declaring  the  trusts  of  such  land  or  stock,  or  by  the  Court  of  Chanceiy, 
either  alone  or  together  with  any  continuing  trustee,  then  upon  the 
petition  either  of  the  trustee  or  some  or  one  of  the  trustees  in  whom  the 
same  shaU  be  proposed  to  be  vested,  or  of  any  person  having  an  interest 
therein ;  and  if  the  same  shall  relate  to  the  conveyance  of  an  estate  in 
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mortgage,  then  upon  the  petition  of  the  flerson  or  some  or  one  of  the 
persons  entitled  to  the  equity  of  redemption  thereof,  or  of  the  person  or 
some  or  one  of  the  persons  entitled  to  the  itoonies  thereby  secured,  or  the 
guardian  or  committee  or  some  or  one  of  ^e  guardians  or  committees  of 
the  person  entitled  to  such  monies,  if  an  ilifant  or  lunatic.^' 

§.  13.  **  Provided  always  nevertheless,  and  be  it  further  enacted, 
that  where,  on  account  of  the  length  of  time  which  shall  have  elapsed 
since  the  creation  or  last  declaration  of  trust,  the  title  of  the  person 
claiming  a  conveyance  or  transfer  may  appear  to  require  deliberate  inves- 
tigation in  the  presence  of  all  parties  interested,  in  order  to  prevent  the 
vesting  of  the  legal  estate  in  a  person  who  may  not  really  be  entitled  Ui 
the  benefit  thereof;  or  if  under  other  circumstances  it  shall  appear  to 
the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery, 
or  any  other  court  hereinbefore  mentioned,  not  proper  to  make  an  order 
upon  petition ;  it  shall  be  lawful  for  such  Lord  Chancellor  or  any  such 
court  to  direct  a  bill  to  be  filed  to  establish  the  right  of  the  party  seeking 
the  conveyance  or  transfer,  and  upon  the  establishment  by  a  decree  of 
such  light,  by  the  same  decree,  or  any  order  in  the  cause  or  in  the  lunacy, 
or  both,  to  direct  a  conveyance  or  transfer  to  be  made  according  to  the 
intent  of  this  act.'' 

§.  13.  ^^  And  be  it  further  enacted,  that  any  committee,  infant,  or 
other  person  directed  by  virtue  of  this  act  to  make  or  join  in  making  any 
conveyance,  or  transfer,  or  receipt,  or  payment,  shall  and  may  be  com- 
pelled by  the  order  to  be  obtained  as  hereinbefore  is  mentioned,  to  make 
<nd  execute  the  same  in  like  manner  as  trustees  of  full  age,  and  of  sane 
mind,  memory,  and  understanding,  are  compellable  to  convey,  transfer, 
or  receive  and  pay  over  the  trust  estates  or  funds  vested  in  them 

respectively." 

[The  14th  section  provides  for  the  payment  of  mortgage  money 
belonging  to  infants,  into  the  Bank  of  England.] 

§.  15.  *^  And  be  it  further  enacted,  that  every  person,  being  in  other 
respects  within  the  meaning  of  this  act,  shall  be  and  be  deemed  to  be  a 
trustee  within  the  meaning  of  this  act,  notwithstanding  he  may  have 
some  beneficial  estate  or  interest  in  the  same  subject,  or  may  have  some 
duty  as  trustee  to  perform ;  but  in  every  such  case,  and  in  every  case  of 
a  mortgagee,  (not  being  a  naked  trustee,)  it  shall  be  in  the  discretion  of 
the  said  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of 
Chancery,  if  under  the  circumstances  it  shall  seem  requisite,  to  direct  a 
bill  to  be  filed  to  establish  the  right  of  the  party  seeking  the  conveyance 
or  transfer,  and  not  to  make  the  order  for  such  conveyance  or  transfbr 
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unless  by  the  decree  to  be  made  in  such  cause,  or  until  aftefsach  decree 
shall  have  been  made.'" 

§.  16.  ^^  And  be  it  further  enacted,  That- where  any  land  shall  hare 
been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  vendois  shall 
have  departed  this  life,  either  having  received  the  purchase  money  fat 
the  same  or  some  part  thereof,  or  not  having  received  any  part  thereof, 
and  a  specific  performance  of  such  contract,  either  wholly  or  as  &r  as 
the  same  remains  to  be  executed,  or  as  far  as  the  same  by  reason  of  the 
infancy  can  be  executed,  shall  have  been  decreed  by  the  Court  of  Chan- 
cery in  the  life  time  of  such  vendor  or  after  his  decease,  and  where  one 
person  shall  have  purchased  an  estate  in  the  name  of  another,  but  the 
nominal  purchaser  shall,  on  the  face  of  the  conveyance,  appear  to  be 
the  real  purchaser,  and  there  shall  be  no  declaration  of  trust  from  him, 
and  a  decree  of  the  said  court,  either  before  or  after  the  death  of  such 
nominal  purchaser,  shall  have  declared  such  nominal  purchaser  to  be  a 
trustee  for  the  real  purchaser,  then  and  in  every  such  case  the  heir  of 
such  vendor,  or  such  nominal  purchaser  or  his  heir,  in  whom  the  pre- 
mises shall  be  vested,  shall  be  and  be  deemed  to  be  a  trustee  for  the 
purchaser  within  the  meaning  of  this  act.*" 

§.  17.  "  And  be  it  further  enacted.  That  where  any  land  shall  have 
been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  vendors  shall 
have  departed  this  life,  having  devised  the  same  in  settlement  so  as  to 
be  vested  in  any  person  for  life  or  other  limited  interest,  with  any 
remainder,  limitation,  or  gift  over  which  may  not  be  vested,  or  may  be 
vested  in  some  person  from  whom  a  conveyance  of  the  same  camiot  be 
obtained,  or  by  way  of  executory  devise,  and  a  specific  performance  of 
such,  contract,  either  wholly  or  so  far  as  the  same  remained  to  be  exe- 
cuted, shall  have  been  decreed  by  the  court  of  chancery,  it  shall  be 
lawful  for  the  court  by  whom  such  decree  shall  be  made,  by  the  same  or 
any  other  decree,  or  any  decretal  order,  or  upon  petition  in  the  cause, 
to  direct  any  such  tenant  for  life,  or  other  person  having. a  limited 
interest,  or  the  first  executory  devisee  thereof,  to  convey  the  fee  ample 
or  other  the  whole  estate  contracted  to  be  sold  to  the  purchaser,  or  m 
such  manner  as  the  said  court  shall  think  proper ;  and  every  such  con- 
veyance shall  be  as  effectual  as  if  the  person  who  shall  make  the  same 
were  seised  of  the  fee  simple  or  other  the  whole  estate  contracted  to  be 
sold." 

.  §.  18.  "  And  be  it  furthei;  enacted,  That  the  several  provisioBS 
hereinbefore  contained  shall  extend  to  every  other  case  of  a  eoDstnictive 
trust,  or  trust  arising  or  resulting  by  implication  of  law ;  but  in  eveiy 
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such  case  where  the  alleged  trustee  has  or  claims  a  beneficial  interest 
adversely  to  the  party  seeking  a  conveyance  or  transfer,  no  order  shall 
he  made  for  the  execution  of  a  conveyance  or  transfer  by  such  alleged 
trustee,  until  after  it  has  been  declared  by  the  Court  of  Chancery,  in  a 
suit  regularly  instituted  in  such  court,  that  such  person  is  a  trustee  for 
the  person  so  seeking  a  conveyance  or  transfer ;  but  this  act  shall  not 
extend  to  cases  upon  partition,  or  cases  arising  out  of  the  doctrine  of 
election  in  equity,  or  to  a  vendor,  except  in  any  case  hereinbefore  ex- 
pressly provided  for." 

[The  19th  sect,  provides  that  husbands  of  female  trustees  shall  be 
deemed  trustees  within  the  act.] 

[The  20th  sect  enacts  that  the  provisions  for  obtaining  conveyances 
from  any  person  being  lunatic  shall  extend  to  persons  who  by  force  of 
any  law  for  payment  of  debts  out  of  real  estate,  would  be  compellable  to 
convey  if  of  sound  mind.] 

[The  21st  sect,  extends  the  provisions  of  the  act  to  petitions  in  cases 
of  charity  and  friendly  societies.] 

§  22.  *  And  whereas  cases  may  occur,  upon  applications  by  petition 
^  under  this  act  for  a  conveyance  or  transfer,  where  the  recent  creation 
'  or  declaration  of  the  trust,  or  other  circumstances,   may  render  it 

*  safe  and  expedient  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or 

*  the  Court  of  Chancery,  (as  the  case  may  require,)  to  direct,  by  an 
'  order  upon  such  petition,  a  conveyance  or  transfer  to  be  made  to  a 
^  new  trustee  or  trustees,  without  compelling  the  parties  seeking  such 

*  appointment  to  file  a  bill  for  that  purpose,  although  there  is  no  power 

*  in  any  deed  or  instrument  creating  or  declaring  the  trusts  of  such  land 
^  or  stock  to  appoint  new  trustees  C  "  be  it  therefore  further  enacted, 
that  in  any  such  case  it  shall  be  lawful  for  the  Lord   Chancellor, 
intrusted  as  aforesaid,  or  the  said  Court  of  Chancery,  to  appoint  any 
person  to  be  a  new  trustee,  by  an  order  to  be  made  on  a  petition  to  be 
presented  for  a  conveyance  or  transfer  under  this  act,  after  hearing  all 
such  parties  as  the  said  court  shall  think  necessary ;  and  thereupon  a 
conveyance  or  transfer  shall  and  may  be  made  and  executed,  according 
to  the  provisions  hereinbefore  contained,  to  or  so  as  to  vest  such  land 
or  stock  in  such  new  trustee,  either  alone  or  jointly  with  any  surviving 
or  continuing  trustee,  as  effectually,  and  in  the  same  manner,  as  if  such 
new  trustee  had  been  appointed  under  a  power  in  any  instrument 
creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a  suit 
regularly  instituted.'^^ 
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[The  26th  section  empowers  the  Court  of  Chancery  to  order  tbe 
costs  of  petitions,  conveyances,  &c.  to  be  paid  and  raised  out  of  the 
land,  or  the  rents,  or  in  any  other  manner.] 

[By  the  30th  section,  the  powers  given  to  the  Court  of  Chancery 
may  be  exercised  by  the  Court  of  Exchequer.] 


2  GEO.  IV.  &  1  W.  IV.  c.  66. 

'^  An  Act  for  consolidating  and  amending  the  laws  relating  to 
property  belonging  to  Infants^  Femes  Comerty  Idiots,  Lunatics^ 
and  persons  of  unsound  tnindJ^  [23rd  July,  1830.] 

[By  the  1st  section,  the  act  of  9th  Geo.  I.  c.  29,  to  enable  lords  of 
manors  more  easily  to  recover  their  fines,  and  to  exempt  infants  and 
femes  covert  firom  forfeiture  of  their  copyhold  estate  in  particular  cases ; 
and  43  Geo.  III.  c  7^>  ^  authorise  the  sale  or  mortgage  of  the  estates 
of  persons  found  lunatic  by  inquisition,  &c. ;  and  69th  G«o.  III.  c.  80, 
to  explain  the  last  mentioned  act,  &c, ;  and  9th  Geo.  IV.  c.  78,  for 
extending  the  two  last  mentioned  acts,  &c.,  are  (with  other  acts  referred 
to  in  the  preamble)  repealed.] 

[The  2nd  section  contains  certain  rules  for  the  interpretation  of  the 
act,  and  enacts  that  the  provisions  relating  to  land  shaU  extend  to  and 
include  any  manor,  messuage,  tenement,  hereditament,  or  real  property, 
of  whatsoever  tenure,"] 

§.  3.  And  be  it  further  enacted,  that  from  and  after  the  passing  of 
this  act,  where  any  person  being  under  the  age  of  twenty-one  years,  or 
being  a  feme  covert  or  lunatic,  is  or  shall  be  entitled  by  descent,  or 
surrender  to  the  use  of  a  last  will,  or  otherwise,  to  be  admitted  tenant 
of  any  copyhold  lands,  such  person,  in  his  or  her  own  proper  person,  or 
being  a  feme  covert  by  her  attorney,  or  being  an  infant  by  his  guardian 
or  attorney,  as  the  case  may  require,  or  being  a  lunatic  by  the  committee 
of  his  estate,  shall  come  to  and  appear  at  one  of  the  three  next  courts 
which  shall  be  kept  (for  the  keeping  whereof  the  usual  notice  shall  be 
^ven)  for  the  manor  whereof  such  land  shall  be  parcel,  and  shall  thoe 
offer  himself  or  herself  to  the  lord  or  his  steward  to  be  admitted  tenant 
to  the  said  land ;  to  make  which  appearance  and  to  take  which  admit- 
tance in  behalf  of  such  infant  or  lunatic  or  feme  covert,  such  guardian, 
committee,  or  attorney  shall  be  and  is  hereby  respectively  authorised 
and  required.'' 


vt 
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§.  4.  **  And  be  it  fbrther  enacted,  That  it  shall  be  lawful  for  any 
feme  covert,  and  for  any  infant  who  shall  have  no  guardian,  and  she 
and  he  is  hereby  empowered,  by  writing  under  her  or  his  hand  find 
seal  respectively,  to  appoint  an  attorney  or  attomies  on  her  or  his  be- 
half,  for  the  purpose  of  appearing  and  taking  such  admittance  as  afore- 
said.'' 

§.  &  **  And  be  it  further  enacted.  That  in  default  of  such  appear- 
ance of  any  infimt,  feme  covert,  or  lunatic,  in  his  or  her  own  person', 
or  by  his  or  her  guardian,  committee,  or  attorney  in  that  behalf,  and 
of  acceptance  of  such  admittance  as  aforesaid,  it  shall  be  lawfid  for  the 
lord  of  every  such  manor,  or  his  steward,  after  such  three  several 
courts  have  been  duly  holden  for  such  manor,  and  proclamations  in 
such  several  courts  been  regularly  made,  to  appoint,  at  any  subsequent 
court  to  be  holden  for  such  manor,  any  fit  person  to  be  attoriiey  for 
every  such  infant,  feme  covert,  or  lunatic  to  the  said  land,  according 
to  such  estate  as  such  infant,  feme  covert,  or  lunatic  shall  be  legally 
entitled  to  therein,  and  upon  every  such  admittance  to  impose  aiid  set 
such  fine  as  might  have  been  legally  imposed  and  set  if  such  infant  had 
been  of  full  age,  or  if  such  feme  covert  had  been  sole  and  unmarried, 
and  if  such  lunatic  had  been  of  sane  mind.'' 

§.  6.  ^*  And  be  it  fiirther  enacted.  That  upon  every  such  admittance 
of  any  infant,  feme  covert,  or  lunatic  as  aforesaid,  the  fine  imposed  and 
set  thereupon  shall  and  may  be  demanded  by  the  bailiff  or  agent  of  the 
lord  of  such  manor,  by  a  note  in  writing,  signed  by  the  lord  of  such 
manor  or  by  his  steward,  to  be  left  with  the  guardian  of  such  in&nt, 
or  such  infismt  if  he  have  no  guardian,  or  with  such  feme  covert  or  her 
husband,  or  with  the  committee  of  the  estate  of  such  lunatic,  or  with 
the  tenant  or  occupier  of  the  land  to  which  such  infant,  feme  covert, 
oi:  lunatic  shall  have  been  admitted  as  aforesaid ;  and  if  the  fine  so 
imposed  and  set  be  not  paid  or  tendered  to  such  lord  or  hi6  steward 
within  three  months  after  such  demand  made,  then  it  shall  be  lawful 
for  the  lord  of  such  manor  to  enter  into  and  upon  the  copyhold  land  to 
which  any  such  infant,  feme  covert,  or  lunatic  shall  be  so  admitted^ 
and  to  hold  and  enjoy  the  same,  and  to  receive  the  rents,  issues  and 
profits  thereof,  but  without  liberty  to  fell  any  timber  standing  thereon, 
for  so  long  time  only  and  until  by  such  rents,  issues,  and  profits  such 
lord  shall  be  fully  paid  and  satisfied  such  fine,  together  with  all  rea- 
sonable costs  and  charges  which  such  lord  shall  have  been  put  unto  in 
levying  and  raising  the  same,  and  in  obtaining  the  possession  of  such 
copyhold  land,  although  such  infimt,  feme  covert,  or  lunatic  shall 


^J 
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happen  to  die  before  such  fine  and  fines,  and  the  cofits  and  cfaaiges 
aforesaid,  shall  be  raised  and  collected ;  of  all  which  rents,  issues,  and 
profits  so  to  be  received  by  such  lord  of  such  manor,  or  his  steward, 
bailifP,  or  serrant,  upon  the  occasion  aforesaid,  such  lord  shall  yeaily 
and  every  year,  upon  demand  to  be  made  by  the  person  who  shall  be 
entitled  to  the  surplus  of  the  said  rents  and  profits,  over  and  above  what 
will  pay  and  satisfy  such  fine  and  costs  and  charges,  or  by  the  person 
who  shall  be  then  entitled  to  such  copyhold  land,  give  and  render  a  just 
and  true  account,  and  shall  pay  the  same  surplus,  if  any,  to  such  person 
as  shall  be  intitled  to  the  same."*^ 

§.7-  ^^  And  be  it  further  enacted.  That  as  soon  as  such  fine,  and 
the  costs,  charges,  and  expenses  aforesaid,  shall  be  fiilly  paid  and 
satisfied,  or  if,  after  such  seisure  and  entry  of  and  upon  such  copyhold 
land  for  the  purposes  aforesaid,  such  fine,  and  the  costs  and  charges 
aforesaid,  shall  be  lawfully  tendered  and  offered  to  be  paid  and  satisfied 
to  the  lord  of  such  manor,  then  and  in  any  of  the  said  cases,  it  shall  be 
lawful  for  such  infant,  feme  covert,  lunatic  or  other  person  entitled 
thereto,  or  the  guardian  of  such  infant,  the  husband  of  such  feme 
covert,  or  the  committee  of  such  lunatic,  to  enter  upon  and  take  pos- 
session of  and  hold  the  said  copyhold  land  according  to  the  estate  or  in^^ 
terest  such  infant,  feme  covert,  or  lunatic,  shall  be  lawfully  entitled  to 
therein,  and  the  lord  of  such  manor  shall  and  is  hereby  required  in  any 
of  the  said  cases  to  deliver  possession  thereof  accordingly ;  and  if  such 
lord,  after  such  fine,  and  the  costs  and  charges  aforesaid,  shall  be  fully 
paid  and  satisfied,  or  after  the  same  shall  have  been  tendered  or  offered 
to  be  paid  as  aforesaid,  shall  refuse  to  deliver  the  possession  of  the  said 
copyhold  land  as  aforesaid,  he  or  they  shall  be  liable  to,  and  shall  make 
satisfaction  to  the  person  or  persons  so  kept  out  of  possession,  for  all  the 
damages  that  he  or  she  shall  thereby  sustain,  and  all  the  costs  and 
charges  that  he  or  she  shall  be  put  unto  for  the  recovery  thereof.^ 

§.  8.  ^^  And  be  it  further  enacted,  that  where  any  infant,  feme  covert, 
or  lunatic  shall  be  admitted  to  any  copyhold  land,  if  the  guardian  of 
such  infant,  or  husband  of  such  feme  covert,  or  committee  of  such  lunatic^ 
shall  pay  to  the  lord  of  any  manor  the  fine  legally  imposed  and  set  upon 
such  admittance,  and  the  costs  and  charges  which  such  lord  of  soch 
manor  shall  have  been  put  unto  as  aforesaid,  then  it  shall  be  lawful  ibr 
every  guardian  of  such  infant,  or  husband  of  such  feme  covert,  or  com- 
mittee of  such  lunatic,  his  executors  and  administrators,  to  enter  into 
and  to  hold  and  enjoy  the  said  land  to  which  such  infimt,  feme  covert 
or  lunatic  shall  have  been  so  admitted,  and  receive  and  take  the  rent% 
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issues  and  profits  thereof,  to  his  and  their  own  use,  until  thereby  such 
guardian  of  such  infant,  or  husband  of  such  feme  covert,  or  committee  of 
such  lunatic,  his  executors  and  administrators,  shall  be  fully  satisfied 
and  paid  all  and  every  such  sum  and  sums  of  money  as  he  shall  re- 
spectively pay  and  disburse  upon  the  account  aforesaid,  notwithstanding 
the  ^eath  of  such  infants,  femes  covert,  or  lunatic,  shall  happen  before 
such  sum  or  sums  of  money  so  expended  shall  or  may  be  so  raised  and 
reimbursed.^ 

§.  9.  ^^  Provided  always,  and  be  it  further  enacted.  That  from  and 
after  the  passing  of  this  act  no  infant,  feme  covert,  or  lunatic  shall 
forfeit  any  copyhold  land  for  his  or  her  neglect  or  refusal  to  come  to 
any  court  to  be  kept  for  any  manor  whereof  such  land  is  parcel,  and 
to  be  admitted  thereto,  nor  for  the  omission,  denial,  or  reAisal  of  any 
such  infant,  feme  covert,  or  lunatic  to  pay  any  fine  imposed  or  set 
upon  his  or  her  admittance  to  any  such  land.^ 

§.  10.  *'  Provided  nevertheless,  and  be  it  further  enacted,  That  if 
the  fine  imposed  in  any  of  the  cases  hereinbefore  mentioned  shall  not 
be  warranted  by  the  custom  of  the  manor,  or  shall  be  unlawful,  then 
such  infant,  feme  covert,  or  lunatic  shall  be  at  liberty  to  controvert  the 
legality  of  such  fine,  in  such  manner  as  he  or  she  might  have  done  if 
this  act  had  not  been  made.^ 

[N.  B.  The  act  empowers  the  Court  of  Chancery  to  order  and  direct 
the  renewal  of  leases  to  which  infants,  femes  covert,  or  lunatics  may 
be  entitled ;  and  the  renewal  of  leases  by  infants,  &c. ;  and  the  execu- 
tion of  powers  by  leasing  given  to  persons  being  lunatic,  by  the  com- 
mittees; and  the  grant  of  leases  by  the  committees  of  lunatics  seised 
in  fee  or  in  tail,  &c.;  and  the  execution  of  agreements  for  leases  by 
the  guardians  of  infants,  and  the  committees  of  lunatics ;  and  the 
conveyance  of  land  by  the  committees  of  lunatics  in  performance  of 
contracts ;  and  the  sale  or  mortgage  of  the  estates  of  lunatics  for  rais* 

m 

ing  money  for  the  payment  of  debts  and  incumbrances. 

The  35th  sect,  empowers  the  Court  of  Chancery  to  order  the  costs 
of  petitions,  conveyances,  &c.  to  be  paid  and  raised  out  of  the  lands 
or  the  rents,  as  the  court  may  think  proper. 

By  the  37th  sect,  the  powers  given  to  the  Court  of  Chancery  may 
be  exercised  by  the  Court  of  Exchequer.] 
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2  &  3  W.  IV.  C.  71. 

**  An  Act  fw  shortening  the  time  of  prescription  in  certain  cases.^ 

[Ist  Augtcaty  1832.] 

Whereas  the  expression  *  time  immemorial,  or  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary ^^^  is  now  by  the  law  of 
England  in  many  cases  considered  to  include  and  denote  the  whole 
period  of  time  firom  the  reign  of  King  Richard  the  First,  whereby  die 
title  to  matters  that  have  been  long  enjoyed  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is  in  many  caiei 
productiye  of  inconyenience  and  injustice,  finr  remedy  thereof  be  it  en- 
acted by,  &a,  ^^  that  no  claim  which  may  be  lawfully  made  at  the  com- 
mon law,  by  custom,  prescription,  or  grant,  to  any  right  of  common  or 
other  profit  or  benefit  to  be  taken  and  enjoyed  firom  or  upon  any  land  of 
our  Soyereign  Lord  the  King,  his  heirs  or  successors,  or  any  land  being 
parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  of 
any  ecclesiastical  or  lay  person,  or  body  corporate,  except  such  matten 
and  things  as  are  herein  specially  provided  for,  and  except  tithes,  reat, 
and  services,  shall,  where  such  right,  profit,  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right  thereto  with- 
out interruption  for  the  fiill  period  of  thirty  years,  be  defeated  or 
destroyed  by  shewing  only  that  such  right^  profit,  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  bat 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which  die 
same  is  now  liable  to  be  defeated ;  and  when  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid,  for  the  fiill  period  of 
sixty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing.'' 

§.  2.  *^  And  be  it  further  enacted,  that  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any  way 
or  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be 
enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of  our  aud 
Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of  the  Dudy  of 
Lancaster  or  of  the  Duchy  of  Cornwall,  or  being  the  property  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually  enjoyed 
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by  any  person  claiming  right  thereto  without  interruption  for  the  full 
period  of  twenty  years,  shall  be  defeated  or  destroyed  by  shewing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  nevertheless  such  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
▼here  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  fiill  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasiUe,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  for  that  purpose  by  deed  or  writing.^^ 

§.  3.  ^*  And  be  it  further  enacted,  that  when  the  access  and  use  of 
light  to  and  for  any  dwelling  house,  workshop,  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary  notwithstand- 
ing, unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing.'^ 

§.  4.  ^^  And  be  it  further  enacted,  that  each  of  the  respective  periods 
of  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim  or  matter  to 
which  such  period  may  relate  shall  have  been  or  shall  be  brought  into 
question,  and  that  no  act  or  other  matter  shall  be  deemed  to  be  an  inter- 
ruption, witliin  the  meaning  of  this  statute,  unless  the  same  shall  have 
been  or  shaD  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the  person 
making  or  authoriaing  the  same  to  be  made.^ 

§.  6.  *^  And  be  it  further  enacted,  that  in  all  actions  upon  the  case 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law  allege 
his  right  generally,  without  averring  the  existence  of  such  right  from 
time  immemorial,  such  general  allegation  shall  still  be  deemed  sufficient, 
and  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act 
mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall  be 
admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and  that  in 
sll  pleadings  to  actions  of  trespass,  and  in  all  other  pleadii^s  wherein 
before  the  passing  of  this  act  it  would  have  been  necessary  to  allege  the 
right  to  have  existed  ftom  time  immemorial,  it  shall  be  sufficient  to  allege 
the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed  for  and  during  such  of  the  periods 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without 
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claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usiully 
done ;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  excep- 
tion, incapacity,  disability,  contract,  agreement,  or  other  matter  herein- 
before mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law  not  incon- 
sistent with  the  simple  fact  of  enjoyment,  the  same  shall  be  spedall; 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  cluming, 
and  shall  not  be  receiyed  in  evidence  on  any  general  traverse  or  denial  of 
such  allegation.*" 

§.  6.  ^^  And  be  it  further  enacted,  that  in  the  several  cases  mentioned 
in  and  provided  for  by  this  act,  no  presumption  shall  be  allowed  or  made 
in  favour  or  support  of  any  claim,  upon  proof  of  the  exercise  or  enjoy, 
ment  of  the  right  or  matter  claimed  for  any  less  period  of  time  or  num- 
ber of  years  than  for  such  period  or  number  mentioned  in  this  act  as 
may  be  applicable  to  the  case  and  to  the  nature  of  the  claim.'^ 

§.  7*  ^^  Provided  also,  that  the  time  during  which  any  person  other- 
wise capable  of  resisting  any  claim  to  any  of  the  matters  before  men- 
tioned shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis, 
feme  covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  shall 
have  been  pending,  and  which  shall  have  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be  ex- 
cluded in  the  computation  of  the  periods  herein-before  mentioned,  except 
only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be  absolnte 
iand  indefeasible.*^ 

§.'  8.  *^  Provided  always,  and  be  it  further  enacted,  that  when  any 
land  or  water  upon,  over,  or  from  which  any  such  way  or  other  con?^ 
nient  watercourse  or  use  of  water  shall  have  been  or  shall  be  enjoyed 
or  derived  hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of 
life,  or  any  term  of  years  exceeding  three  years  from  the  granting  theI^ 
of,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter  as  herein 
last  before  mentioned,  during  the  continuance  of  such  term,  shall  be  ex- 
cluded in  the  computation  of  the  said  period  of  forty  years,  in  case  the 
claim  shall  within  three  years  next  after  the  end  or  sooner  determina- 
tion of  such  term  be  resisted  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof.^ 

[The  9th  sect  excludes  Scotland  and  Ireland  from  the  provisions  of 
the  act.] 

§.  10.  ^^  And  be  it  further  enacted,  that  this  act  shall  commence 
and  take  effect  on  the  first  day  of  Michaelmas  Term  now  next  ensuing.^ 
§•  11.  ^^  And  be  it  further  enacted,  that  this  act  may  be  amended, 
altered,  or  repealed  during  this  present  session  of  parliament."^ 
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2  &  3  W.  IV.  c.  80. 

"  An  Act  to  authorize  the  identifying  of  Lands  and  other  Possessions 
of  certain  Ecclesiastical  and  Collegiate  Corporations^*^ 

[3d  Auffust,  1832.] 

Whereas  the  archbishops  and  bishops  of  the  several  dioceses,  and  the 
deans,  and  deans  and  chapters,  archdeacons,  prebendaries,  and  canons, 
and  other  dignitaries  and  officers  of  the  seyeral  cathedral  and  collegiate 
churches  and  chapels,  and  the  masters  or  other  heads,  and  fellows  and 
scholars  or  other  societies  of  the  several  colleges  and  halls  in  the  univer* 
sities  of  Oaford  and  Cambridge^  and  of  the  colleges  of  Winchester 
and  Eton,  are  proprietors  of  divers  manors,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments,  and  in  many  cases  the  boundaries  or 
quantities  and  the  identity  of  lands  within  such  manors,  and  of  such 
messuages,  lands,  tenements,  and  hereditaments,  and  of  lands  subject 
to  any  such  tithes,  or  some  part  or  parts  thereof,  are  unknown  or  dis- 
puted, and  it  would  be  a  great  benefit,  as  well  to  such  proprietors  re- 
spectively, as  to  their  lessees,  copyhold  or  customary  tenants,  sub- 
lessees, or  under-tenants,  their,  his,  or  her  heirs,  executors,  administra^ 
tors,  or  assigns,  if  the  said  manors,  messuages,  lands,  tenements,  tithes, 
and  hereditaments  were  identified,  and  the  boundaries  and  quantities 
thereof  ascertained  and  finally  settled :  be  it  enacted  by,  &c.  ^^  That 
from  and  after  the  passing  of  this  Act  it  shall  and  may  be  lawM  to 
and  for  any  archbishop,  bishop,  dean,  dean  and  chapter,  or  other  cor- 
poration aggregate  or  sole  herein-before  mentioned,  to  enter  into  an 
agreement  of  reference  or  deed  of  submission  with  his  or  their  lessee  or 
lessees,  copyhold  or  customary  tenant  or  tenants,  sub-lessee  or  sub- 
lessees, under-tenant  or  under-tenants,  his,  her,  or  their  heirs,  execu- 
tors, administrators,  or  assigns,  or  with  the  owner  or  owners  of  any  other 
hereditaments  adjoining  to  or  intermixed  with  the  said  manors,  mes- 
suages, lands,  tenements,  tithes,  or  hereditaments,  whereby  it  shall  be 
agreed  that  any  unknown  or  disputed  boundaries  or  quantities  of  such 
manors,  messuages,  lands,  tenements,  tithes,  or  hereditaments,  or  any 
part  thereof,  shall  be  referred  to  the  adjudication  of  such  person  or 
persons  as  may  be  agreed  upon  and  named  by  the  said  archbishop, 
bishop,  dean,  dean  and  chapter,  or  other  corporation  aggregate  or  sole, 
and  by  his  or  their  lessee  or  lessees,  copyhold  or  customary  tenant  or 
tenants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  his. 
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her,  or  their  heirs,  executors,  administrators,  or  assigns,  or  by  soch 
owner  or  owners  of  any  other  hereditaments  situate  as  aforesaid ;  and 
that  such  referee  or  referees  shall  be  fully  authorized  to  make  or 
cause  to  be  made  surveys,  maps,  and  admeasurements  of  the  said 
manors,  messuages,  lands,  tenements,  tithes,  and  hereditaments,  or  any 
pan  thereof,  and  to  summon  any  persons  as  witnesses,  and  examine 
them  on  oath  (which  oath  lie  or  they  are  hereby  authorized  to  admi- 
nister) touching  or  concerning  any  of  the  matters  or  things  so  referred 
as  aforesaid,  or  in  any  way  relating  thereto ;  and  also  to  call  for  the 
production  of  all  surveys,  maps,  deeds,  books,  papers,  and  writings  in 
the  custody  or  power  of  any  of  the  parties  to  the  said  reference,  or  of 
any  other  person  or  persons,  of  or  concerning  the  matters  in  question; 
lind  the  said  referee  or  referees,  having  well  and  sufficiently  investi- 
gated and  considered  the  same,  and  all  matters^  to  him  or  them  referred, 
shall  and  may  make  his  or  their  award  or  awards  in  writing,  under  his 
or  their  hand  and  seal  or  hands  and  seals,  with  a  map  or  maps  drawn 
thereupon  or  thereunto  annexed,  and  which  said  award  or  awards  and 
map  or  maps  shall  be  upon  parchment  or  vellum,  and  shall  award  and 
determine,  identify,  delineate,  and  describe  the  boundaries,  quantities, 
particulars,  and  situations  of  the  said  manors,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments  so  referred  to  him  or  them  as  aforesaid ; 
and  the  said  award  or  awards  and  map  or  maps  shall  be  laid  before  aU 
the  parties  to  any  such  agreement  of  reference  or  deed  of  submissiDn, 
including  the  party  or  parties  whose  consent  is  required  by  this  act, 
whose  approbation  thereof  shall  be  written  upon  the  said  award  or 
awards,  and  shall  be  signed  and  sealed  by  them,  and  thereupon  the  said 
award  or  awards  and  map  or  maps  shall  be  for  ever  afterwards  binding 
upon  all  parties,  and  final  and  conclusive  as  to  all  matters  therein  con- 
tained or  thereby  referred  to«^ 

§.  2.  ^^  Provided  always,  and  be  it  further  enacted,  that  in  eveiy 
case  in  which  any  of  the  powers  herein -before  contained  shall  be  exer- 
cised by  any  bishop,  dean,  archdeacon,  prebendary,  or  other  eccle8a»- 
tical  corporation  sole,  the  deed  of  submission  or  agreement  of  reference, 
and  also  the  approbation  of  the  award,  shall,  in  the  case  of  a  bishq),  be 
executed  by  the  archbishop  of  the  province  testifying  his  consent  thaeto; 
or  in  case  of  a  dean,  the  same  shall  be  executed  by  the  dean  and 
chapter  testifying  their  consent  thereto ;  or  in  the  case  of  an  ardi- 
deacon,  prebendary,  or  other  ecclesiastical  corporation  sole,  the  same 
shall  be  executed  by  the  archbishop  or  bishop  of  the  diocese 
his  consent  thereto.*^ 
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§.  3.  *^  And  be  it  further  enacted,  that  from  and  after  the  passing  of 

this  act  it  shall  and  may  be  lawful  to  and  for  the  said  lessee  or  lessees, 

copyhold  or  customary  tenant  or  tenants,  sub-lessee  or  sub-lessees, 

under-tenant  or  under-tenants,  and  such  other  owner  or  owners  as  here- 

iD-before  named,  his,  her,  or  thar  heirs,  executors,  administrators,  or 

assigns,  who  at  the  time  of  making  any  reference  authorized  by  this 

act  shall  be  tenant  or  tenants  in  fee  tail,  general  or  special,  or  for  life 

or  lives,  and  for  the  guardians,  husbands,  committees,  or  attomies  of  or 

acting  for  any  such  lessee  or  lessees,  copyhold  or  customary  tenant  or 

tCDants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  and 

soch  other  owner  or  owners  as  hereinbefore  named,  his,  her,  or  their 

heirs,  executors,  administrators,  or  assigns,  who  at  the  time  of  making 

any  such  reference  shall  be  respectively  an  infant  or  infants,  feme 

covert  or  femes  coyert,  or  of  unsound  mind,  or  beyond  the  seas,  or  under 

any  other  l^al  disability,  or  otherwise  disabled  to  act  for  themselves, 

himself,  or  herself,  to  sign,  seal,  and  deliver  any  agreement  of  reference 

or  deed  of  submission  or  approbation  of  any  award  or  awards  and  map 

or  maps  authorized  by  this  act  to  be  made,  as  fiiUy  and  efiectually  to  all 

intents  and  purposes  as  if  such  lessee  or  lessees,  copyhold  or  customary 

tenant  or  tenants,  sub- lessee  or  sub  lessees,  under-tenant  or  under- 

tenants,  and  such  other  owner  or  owners  as  hereinbefore  named,  his, 

her,  or  their  heirs,  executors,  administrators,  or  assigns,  had  been 

temint  or  tenants  in  fee  simple,  and  of  full  age,  sole,  of  sound  mind,  or 

within  the  realm  of  England^  and  not  under  any  other  legal  disabi- 

lity.'* 

§.  4.  ^^  And  be  it  further  enacted.  That  immediately  after  the  exe* 
cution  by  the  parties  of  the  instrument  shewing  their  approbation  of 
any  award  to  be  made  by  virtue  of  this  act,  the  agreement  of  reference 
or  deed  of  submission,  and  also  the  award  or  awards  and  map  or  maps, 
authorised  to  be  made  by  this  act,  and  a  copy  of  the  minutes  of  evi- 
dence whereupon  the  same  is  made,  shall  be  deposited,  in  the  case  of 
any  reference  by  any  archbishop  or  bishop,  in  the  office  of  their  own 
registrar ;  and  in  case  of  any  reference  by  any  dean,  dean  and  chapter, 
archdeacon,  prebendary,  canon,  and  other  dignitary  and  officer  of  a 
cathedral  or  collegiate  church  or  chapel,  in  the  office  of  the  registrar 
of  the  dean  and  chapter  thereof;  and  in  case  of  any  reference  by  any 
masters  or  other  heads,  or  by  any  fellows  and  scholars,  or  other 
societies  hereinbefore  named,  in  the  office  of  the  steward  or  other  proper 
officer  of  their  said  colleges  and  halls;  and  every  such  registrari 
steward,  or  other  officer,  or  some  person  or  persons  on  his  behalf,  shalj 
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produce  the  documents  and  papers  so  deposited  with  hiin»  or  any  of 
them,  at  all  proper  and  usual  hours  of  business,  to  every  person  inter- 
ested in  the  subject  matter  of  such  award,  or  to  his  or  her  agent  duly 
authorised,  who  shall  make  application  to  inspect  the  same  or  any  of 
them,  and  shall  furnish  a  copy  or  copies  of  the  same  or  any  of  them  to 
every  such  person  or  agent  who  shall  make  application  for  such  copy 
or  copies ;  and  every  such  registrar,  steward,  or  other  officer  shall  m 
every  case  be  entitled  to  the  sum  of  five  shillings  and  no  more  for 
receiving  and ,  preserving  the  agreement  of  reference  or  deed  of  sak 
mission,  award  or  awards,  map  or  maps,  and  copy  of  the  minutes  of 
evidence  as  aforesaid;  and  the  sum  of  one  shilling  and  no  mote  for 
every  production  of  the  same  or  any  of  them  to  be  inspected ;  and  the 
sum  of  sixpence  and  no  more  for  every  folio  containing  seventy-two 
words  of  every  copy ;  and  the  sum  of  ten  shillings  and  no  more  for 
every  copy  of  a  map  so  made  as  aforesaid.*^ 

§.  5.  ^^  And  be  it  further  enacted.  That  the  expenses  attending 
every  reference  which  shall  be  made  under  the  authority  of  this  act, 
and  all  the  proceedings  hereby  required  relating  to  the  same,  shall  be 
paid  and  borne  by  the  parties  thereto  in  such  manner,  shares,  and  pro- 
portions as  they  shall  agree;  and  in  case  the  said  parties  shall  not 
make  any  agreement  relating  to  such  expenses,  then  all  such  expenses, 
or  so  much  thereof  as  shall  not  be  provided  for  by  such  agreement, 
shall  be  paid  and  borne  by  the  said  parties  in  equal  moieUes.^ 

§.  6«  ^^  Provided  also,  and  be  it  further  enacted.  That  this  act  sball 
extend  only  to  that  part  of  the  United  Kingdom  called  England  and 
Walesr  - 


3  &  4  W.  IV.  c.  27. 

^^  An  Act  far  the  Limitation  of  Actions  and  Suits  relating  to  Real 
Property y  and  for  simplifying  the  Remedies  for  trying  the  Right* 
thereto^  \i^h  July^  183a] 

Be  it  enacted,  by,  &c.,  ^*  That  the  words  and  expressions  her^nifker 
mentioned,  which  in  their  ordinary  signification  have  a  more  confined 
or  a  difierent  meaning,  shall  in  this  act,  except  where  the  nature  of  the 
provision  or  the  context  of  the  act  shall  exclude  such  construction,  be 
interpreted  as  follows ;  (that  is  to  say,)  the  word  '^  land^  shall  extend 
to  manors,  messuages,  and  all  other  corporeal  hereditaments  what- 
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soever,  and  also  to  tithes,  (otiier  than  tithes  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole,)  and  also  to  any  share,  estate,  or 
interest  in  them  or  any  of  them,  whether  the  same  shall  be  a  freehold 
or  chattel  interest,  and  whether  freehold  or  copyhold,  or  held  according 
to  any  other  tenure ;  and  the  word  ^^  rent^  shall  extend  to  all  heriots, 
and  to  all  serrices  and  suits  for  which  a  distress  may  be  made,  and  to 
all  annuities  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  (except  moduses  or  compositions  belonging  to  a  spi- 
ritual or  eleemosynary  corporation  sole) ;  and  the  person  through 
whom  another  person  is  said  to  claim  shall  mean  any  person  by, 
through,  or  under,  or  by  the  act  of  whom,  the  person  so  claiming 
became  entided  to  the  estate  or  interest  claimed,  as  heir,  issue  in  tail, 
tenant  by  the  curtesy  of  England j  tenant  in  dower,  successor,  special 
or  general  occupant,  executor,  administrator,  legatee,  husband,  assignee, 
appointee,  devisee,  or  otherwise,  and  also  any  person  who  was  entitled 
to  an  estate  or  interest  to  which  the  person  so  claiming,  or  some  person 
through  whom  he  claims,  became  entitled  as  lord  by  escheat ;  and  the 
word  ^^ person^  shall  extend  to  a  body  politic,  corporate,  or  collegiate, 
snd  to  a  class  of  creditors  or  other  persons,  as  well  as  an  individual ; 
>nd  every  word  importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  or  things  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  masculine  gender  only  shall  extend  and 
be  applied  to  a  female  as  well  as  a  male.^ 

§.  2.  ^^  And  be  it  further  enacted,  that  after  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and  thirty-three  no  person 
shall  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land 
or  rent  but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or  to  bring  such  action  shall  have  first 
tccrued  to  some  person  through  whom  he  claims ;  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress  or  to  bring  such  action  shall  have  first  accrued  to  the  person 
making  or  bring^ing  the  same.^ 

§.  3.  ^^  And  be  it  further  enacted,  That  in  the  construction  of  this 
act  the  right  to  make  an  entry  or  distress  or  bring  an  action  to  recover 
any  land  or  rent  shall  be  deemed  to  have  first  accrued  at  such  time  as 
hereinafter  is  mentioned ;  (that  is  to  say,)  when  the  person  claiming 
such  land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall 
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while  entitled  thereto  hare  been  dispossessed,  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  disposition  or  discontinuance  of  pos- 
session, or  at  the  last  time  at  which  any  such  profits  or  rent  were  or 
was  so  receyred ;  and  when  the  person  claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  such  possession  or  receipt  in  respect  of  the  same  estate  or 
interest  until  the  time  of  his  death,  and  shall  have  been  the  last  person 
entitled  to  such  estate  or  interest  who  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to  have  first  accraed 
at  the  time  of  such  death ;  and  when  the  person  dahning  such  land  or 
rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession  granted, 
appointed,  or  otherwise  assured  by  any  instrument  (other  than  a  will) 
to  him,  or  some  person  through  whom  he  claims,  by  a  person  being  in 
respect  of  the  same  estate  or  interest  in  the  possession  or  receipt  of  the 
profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  al 
which  the  person  claiming  as  aforesaid,  or  the  person  through  whom  he 
elaims,  became  entitled  to  such  possession  or  receipt  by  virtue  of  sodi 
instrument ;  and  when  the  estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate 
or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  estate  or  interest  became  an  estate  or  interest 
in  possession ;  and  when  the  person  claiming  such  land  or  rent,  or  the 
person  through  whom  he  claims,  shall  have  become  entitled  by  reason 
of  any  forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred  or  such  con- 
dition was  broken.'*' 

§.  4.  ^^  Provided  always,  that  when  any  right  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  any  land  or  rent  by  reason  of 
any  forfeiture  or  breach  of  condition  shall  have  first  accrued  in  respect 
of  any  estate  or  interest  in  reversion  or  remainder,  and  the  land  or 
rent  shall  not  have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  oir 
rent  shall  be  deemed  to  have  first  accrued  in  respect  of  such  estate  or 
interest  at  the  time  when  this  same  shall  have  become  an  estate  or 
interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  conditioD 
had  happened ."" 
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§.  5.  ^^  ProTided  also,  that  a  right  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have  first 
accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at 
which  the  same  shall  have  become  an  estate  or  interest  in  possession  by 
the  determination  of  any  estate  or  estates  in  respect  of  which  such 
land  shall  have  been  held,  or  the.  profits  thereof  or  such  rent  shall 
have  been  received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall,  at  any  time  previously  to 
the  creation  of  the  estate  or  estates  which  shall  have  determined,  have 
been  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent.'' 

§.  6.  ^^  And  be  it  further  enacted,  that  for  the  purposes  of  this  act 

an  administrator  claiming  the  estate  or  interest  of  the  deceased  person 

of  whose  chattels  he  shall  be  appointed  administrator,  shall  be  deemed 

•  to  claim  as  if  there  had  been  no  interval  of  time  between  the  death  of 

such  deceased  person  and  the  grant  of  the  letters  of  administration." 

§.  7*  *^  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject  thereto, 
or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  hiave  determined: 
Provided  always,  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed 
to  be  a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his  mort- 
gagee or  trustee.'' 

§.  8.  ^^  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  as  tenant  from  year  to  year  or  other  period,  without  any  lease  in 
writing,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress  or  to 
brmg  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect  of  such 
tenancy  shall  have  been  received  (which  shall  last  happen)." 

§.  9.  *^  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to 
the  yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved,  and 
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the  rent  reserved  by  such  lease  shall  hare  been  received  by  solne 
person  wrongfiilly  claiming  to  be  entitled  to  such  land  or  rent  in  rever- 
sion immediately  expectant  on  the  determination  of  such  lease,  and  no 
payment  in  respect  of  the  rent  reserved  by  such  lease  shall  afterwards 
have  been  made  to  the  person  rightfully  entitled  thereto,  the  right  ef 
the  person  entitled  to  such  land  or  rent,  subject  to  such  lease,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress  ot  to 
bring  an  action  after  the  determination  of  such  lease,  shall  be  deaosed 
to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  person  wrongfully  claiming  as  afbie- 
said ;  and  no  such  right  shall  be  deemed  to  have  first  accrued  upoa 
the  determination  of  such  lease  to  the  person  rightfully  entitled.^ 

§•  10.  **'  And  be  it  further  enacted,  that  no  person  shall  be  deoned 
to  have  been  in  possession  of  any  land  within  the  meaning  of  this  act 
merely  by  reason  of  having  made  an  entry  thereon.^ 

§•  11.  ^'  And  be  it  ftirther  enacted,  that  no  continual  or  other  daun 
upon  or  near  any  land  shall  preserve  any  right  of  making  an  entry  or 
distress  or  of  bringing  an  action.^ 

§.  12.  ''  And  be  it  fiurther  enacted,  that  when  any  one  or  more  of 
several  persons  entitled  to  any  land  or  rent  as  coparceners,  joint  tenanti, 
or  tenants  in  common,  shall  have  been  in  possession  or  receipt  of  the 
entirety,  or  more  than  his  or  their  undivided  share  or  shares  ef  sodi 
land  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or  their  own 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the 
person  or  persons  entitled  to  the  other  share  or  shares  of  the  same 
land  or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of  or  by  such  last  mentioned  penon 
or  persons  or  any  of  them.*^ 

§.  13.  '^  And  be  it  further  enacted,  that  when  a  younger  brother  or 
other  relation  of  the  person  entitled  as  heir  to  the  possession  or  recdpt 
of  the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter  kito 
the  possession  or  receipt  thereof,  such  possession  or  receipt  diall  not  be 
deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitied  aa 
heir.'' 

§.  14.  ''  Provided  always,  and  be  it  further  enacted,  that  when  any 
acknowledgment  of  the  title  of  the  person  entitied  to  any  land  or  rent 
shall  have  been  given  to  him  or  his  agent  in  writing  dgned  by  the  per- 
son in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent,  then  such  possessicm  or  receipt  of  or  by  the  person  by 
whom  such  acknowledgment  shall  have  been  given  shall  be  deemed> 
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according  to  the  meaning  of  this  act,  to  have  been  the  possession  or  re- 
ceipt of  or  by  the  person  to  whom  or  to  whose  agent  such  acknowledge 
ment  shall  have  been  given  at  the  time  of  giving  the  same,  and  the  right 
of  such  last  mentione4  person,  or  any  person  claiming  through  him,  to 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or 
rent  shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments  if 
more  than  one,  was  given.^^ 

§.  15.  *^  Provided  also,  and  be  it  fiirther  enacted,  that  when  no  such 
acknowledgment  as  aforesaid  shall  have  been  given  before  the  passing 
of  this  act,  and  the  possession  or  receipt  of  the  profits  of  the  land,  or 
the  receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this  act 
have  been  adverse  to  the  right  or  title  of  the  person  claiming  to  be  en- 
titled thereto,  then  such  person,  or  the  person  claiming  through  him, 
may,  notwithstanding  the  period  of  twenty  years  herein-before  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to  re« 
cover  such  land  or  interest  at  any  time  within  five  years  next  after  the 
passing  of  this  act.^ 

§•  16L  *^  Provided  always,  and  be  it  fiirther  enacted,  that  if  at  the 

time  at  which  the  right  of  any  person  to  make  an  entry  or  distress  or 

bring  an  action 'to  recover  any  land  or  rent  shall  have  first  accrued  as 

aforesaid  such  person  shall  have  been  under  any  of  the  disabilities  here« 

in-after  mentioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy, 

unsoundness  of  mind,  or  absence  beyond  seas,  then  such  person,  or  the 

person  claiming  through  him,  may,  notwithstanding  the  period  of 

twenty  years  herein-before  limited  shall  have  expired,  make  an  entry  or 

distress  or  bring  an  action  to  recover  such  land  or  rent  at  any  time 

vithin  ten  years  next  after  the  time  at  which  the  person  to  whom  such 

right  shall  first  have  accrued  as  aforesaid  shall  have  ceased  to  be  under 

any  such  disability,  or  shall  have  died  (which  shall  have  first  happened).'" 

§.  17*  **  Provided  nevertheless,  and  be  it  further  enacted,  that  no 

entry,  distress,  or  action  shall  be  made  or  brought  by  any  person  who, 

at  the  lime  at  whidi  his  right  to  make  an  entry  or  distress  or  to  bring 

an  action  to  recover  any  land  or  rent  shall  have  first  accrued,  shall  be 

under  any  of  the  disabilities  herein-before  mentioned,  or  by  any  person 

claiming  through  him,  but  within  forty  years  next  after  the  time  at 

which  such  right  shall  have  first  accrued,  although  the  person  under 

disability  at  such  Ume  may  have  remained  under  one  or  more  of  such 

disabilities  during  the  whole  of  such  forty  years,  or  although  the  term 
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of  ten  years  from  the  time  at  which  he  shall  have  ceased  to  be  under 
any  such  disability,  or  have  died,  shall  not  have  expired.'" 

§.  18.  ^^  Provided  always,  and  be  it  further  enacted,  that  when  any 
person  shall  be  under  any  of  the  disabilities  herein-before  mentioned  at 
the  time  at  which  his  right  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any  land  or  rent  shall  have  first  accrued,  and  shall  de- 
part this  life  without  having  ceased  to  be  under  any  such  disability,  no 
time  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover  sock 
land  or  rent  beyond  the  said  period  of  twenty  years  next  after  the  right 
of  such  person  to  make  an  entry  or  distress  or  to  bring  an  action  to  re- 
cover such  land  or  rent  shall  have  first  accrued,  or  the  said  period  of 
ten  years  next  after  the  time  at  which  such  person  shall  have  died,  shall 
be  allowed  by  reason  of  any  disability  of  any  other  person.^ 

§.  19.  "  And  be  it  further  enacted,  that  no  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey, 
Jersey,  Aldemey,  or  Sark,  nor  any  island  adjacent  to  any  of  them 
(being  part  of  the  dominions  of  His  Majesty),  shall  be  deemed  to  be 
beyond  seas  within  the  meaning  of  this  act."" 

§.  20*  ^^  And  be  it  further  enacted,  that  when  the  right  of  any  per- 
son to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land 
or  rent  to  which  he  may  have  been  entitled  for  an  estate  or  interest  in 
possession  shall  have  been  barred  by  the  determination  of  the  period 
herein-before  limited,  which  shall  be  applicable  in  such  case,  and  sack 
person  shall  at  any  time  during  the  said  period  have  been  entitled  to 
any  other  estate,  interest,  right,  or  possibility,  in  reversion,  remainder, 
or  otherwise,  in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action 
shall  be  made  or  brought  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of  such  other  es- 
tate, interest,  right,  or  possibility,  unless  in  the  meantime  such  land  or 
rent  shall  have  been  recovered  by  some  person  entitled  to  an  estate,  in- 
terest, or  right  which  shall  have  been  limited  or  taken  effect  after  or  in 
defeasance  of  such  estate  or  interest  in  possession."^ 

§•  21.  ^'  And  be  it  further  enacted,  that  when  the  right  of  a  ten«nt 
in  tail  of  any  land  or  rent  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  the  same  shall  have  been  barred  by  reason  of  the  same 
not  having  been  made  or  brought  within  the  period  herein-b^ne 
limited,  which  shall  be  applicable  in  such  case,  no  such  entry,  distress, 
or  action  shall  be  made' or  brought  by  any  person  claiming  any  estate, 
interest,  or  right  which  such  tenant  in  tail  might  lawftilly  have  barred."' 
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§.  22.  ^*  And  be  it  further  enacted,  that  when  a  tenant  in  tail  of  any 
]and  or  rent,  entitled  to  recover  the  same,  shall  have  died  before  the  ex- 
piration  of  the  period  herein-before  limited,  which  shall  be  applicable 
in  such  case,  for  making  an  entry  or  distress  or  bringing  an  action  to 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest,  or 
right  which  such  tenuit  in  tail  might  lawfully  have  barred  shall  make 
an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  but 
within  the  period  during  which,  if  such  tenant  in  tail  had  so  long  con- 
tinued to  live,  he  might  have  made  such  entry  or  distress  or  brought 
auch  action,''^ 

§.  23.  ^^  And  be  it  further  enacted,  that  when  a  tenant  in  tail  of  any 
land  or  rent  shall  have  made  an  assurance  thereof,  which  shall  not 
operate  to  bar  an  estate  or  estates  to  take  effect  after  or  in  defeasance  of 
his  estate  tail,  and  any  person  shall  by  virtue  of  such  assurance,  at  the 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  possession 
or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and 
the  same  person,  or  any  other  person  whatsoever  (other  than  some  per- 
son entided  to  such  possession  or  receipt  in  respect  of  an  estate  which 
shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall  con- 
tinue or  be  in  such  possession  or  receipt  for  the  period  of  twenty  years 
next  after  the  commencement  of  the  time  at  which  such  assurance,  if  it 
had  then  been  executed  by  such  tenant  in  tail  or  the  person  who  would 
have  been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  ex- 
ecuted, would,  without  the  consent  of  any  other  person,  have  operated  to 
bar  such  estate  or  estates  as  aforesaid,  then  at  the  expiration  of  such  period 
of  twenty  years  such  assurance  shall  be  and  be  deemed  to  have  been 
effectual  as  against  any  person  claiming  any  estate,  interest,  or  right  to 
lake  effect  after  or  in  defeasance  of  such  estate  tail/^ 

§.  24.  '^  And  be  it  further  enacted,  that  after  the  said  thirty-first 
day  of  December  one  thousand  eight  hundred  and  thirty-three  no 
person  claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to 
recover  the  same  but  within  the  period  during  which  by  virtue  of  the 
provisions  herein-before  contained  he  might  have  made  an  entry  or 
distress  or  brought  an  action  to  recover  the  same  respectively  if  he  had 
been  entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the  same 
as  he  shall  claim  therein  in  equity .''^ 

§.  25.  ^*  Provided  always,  and  be  it  ftirther  enacted,  that  when  any 
land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through  him,  to 
bring  a  suit  against  the  trustee  or  any  person  claiming  through  him,  to 
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recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued, 
according  to  the  meaning  of  this  act,  at  and  not  before  the  time  at 
which  such  land  or  rent  shall  have  been  conveyed  to  a  poidiaser 
for  a  valuable  consideration,  and  shall  then  be  deemed  to  have  aocmed 
only  as  against  such  purchaser  and  any  person  daiming  through  him.^ 

§.  26.  ^^  And  be  it  further  enacted,  that  in  every  ease  of  a  ccmoealed 
fraud  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent  of  which  he,  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  firaud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time  at  which 
such  firaud  shall  or  with  reasonable  diligence  might  have  been  fint 
known  or  discovered ;  provided  that  nothing  in  this  clause  contatiied 
shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for 
the  recovery  of  such  lands  or  rents,  or  for  setting  aside  any  convey- 
ance of  such  lands  or  rents,  on  account  of  fraud,  against  any  boni 
fde  purchaser  for  valuable  consideration  who  has  not  asaJsted  in  die 
commission  of  such  fraud,  and  who  at  the  time  that  he  made  the 
purchase  did  not  know  and  had  no  reason  to  believe  that  any  such 
firaud  had  been  committed.*^ 

§.  27*  **  Provided  always,  and  be  it  further  enacted,  that  BotUng 
in  this  act  contained  shall  be  deemed  to  interfere  with  any  rale  or 
jurisdiction  of  courts  of  equity  in  refusing  relief  on  the  ground  sf 
acquiescence  or  otherwise  to  any  person  whose  right  to  bring  a  suit 
may  not  be  barred  by  virtue  of  this  act.^ 

§.  28*  ^*  And  be  it  further  enacted,  that  when  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or 
the  receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor 
or  any  person  claiming  through  him  shall  not  bring  a  suit  to  redeea 
the  mortgage  but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean- 
time an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his  right 
of  redemption  shall  have  been  given  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person,  ia 
writing  signed  by  the  mortgagee  or  the  person  claiming  through  him ; 
and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty  yean 
next  after  the  time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments  if  more  than  one,  was  given ;  and  when  there  shall 
be  more  than  one  mortgagor,  or  more  than  one  person  claiming  throiigli 
the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  any 
of  such  mortgagors  or  persons,  w  bis  or  their  agent,  shall  be  as  eiectual 
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as  if  tbe  same  bad  been  given  to  all  sucb  mortgagora  or  persons ;  but 
where  tbere  shall  be  more  than  one  mortgagee,  or  more  than  one  person 
claiming  the  estate  or  interest  of  tbe  mortgagee  or  mortgagees,  such 
acknowledgment,  signed  bjr  one  or  more  of  such  mortgagees  or  persons, 
shall  be  effectual  only  as  against  tbe  party  or  parties  signing  as  afore- 
said, and  the  person  or  persons  claiming  any  part  of  the  mortgage  money 
or  land  or  rent  by,  from,  or  under  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take 
effect  aftar  oi  in  defeasance  of  his  or  their  estate  or  estates,  interest  or 
interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors 
a  right  to  redeem  the  mortgage  as  against  the  person  or  persons  entitled 
to  any  other  undivided  or  divided  part  of  the  money  or  land  or  rent ; 
and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divided 
part  of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the 
mortage  money  which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised 
in  the  mortgage.^ 

§•  29*  *'  Provided  always,  and  be  it  further  enacted,  that  it  shall  be 
lawful  for  any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar, 
master  of  hospital,  or^other  spiritual  or  eleemosynary  corporation  sole, 
to  make  an  entry  or  distress  or  to  bring  an  action  or  suit  to  recover  any 
land  or  rent  within  such  period  as  herein-after  is  mentioned  next  after 
the  time  at  which  the  right  of  such  corporation  sole,  or  of  his  prede- 
cessor, to  make  such  entry  or  distress  or  bring  such  action  or  suit  shall 
first  have  accrued ;  (that  is  to  say,)  the  period  during  which  two  persons 
in  succession  shall  have  held  the  office  or  benefice  in  respect  whereof 
such  land  or  rent  shall  be  claimed,  and  six  years  after  a  third  person 
shall  have  been  appointed  thereto,  if  the  times  of  such  two  incumbencies 
and  such  term  of  six  years  taken  together  shall  amount  to  the  full 
period  of  sixty  years ;  and  if  such  times  taken  together  shall  not 
amount  to  the  full  period  of  sixty  years,  then  during  such  further 
number  of  years  in  addition  to  such  six  years  as  will,  with  the  time  of 
the  holding  of  such  two  persons  and  such  six  years,  make  up  the  full 
period  of  sixty  years ;  and  after  the  said  thirty-first  day  of  December 
ene  thousand  eight  hundred  and  thirty-three  no  such  entry,  distress, 
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action,  or  suit  shall  be  made  or  brought  at  any  time  beyond  the  dete^ 
mination  of  such  period.'^ 

§.  30.  ^^  And  be  it  further  enacted,  that  tifter  the  said  thirty-fint  day 
of  December  one  thousand  eight  hundred  and  thirty-three  no  penon 
shall  bring  any  quare  impedit  or  other  action  or  any  smt  to  enforce  a 
right  to  present  to  or  bestow  any  church,  vicarage,  or  other  ecclesiagtical 
benefice,  as  the  patron  thereof,  after  the  expiration  of  such  period  as 
heiein-after  is  mentioned;  (that  is  to  say,)  the  period  during whicb 
three  clerks  in  succession  shall  have  held  the  same,  all  of  whom  shall 
have  obtained  possession  thereof  adversely  to  the  right  of  presentatioD 
or  gift  of  such  person,  or  of  some  person  through  whom  he  claims,  if 
the  times  of  such  incumbencies  taken  together  shall  amount  to  the  fall 
period  of  sixty  years ;  and  if  the  times  of  such  incumbencies  shall  not 
together  amount  to  the  full  period  of  sixty  years,  then  after  the  expir- 
ation of  such  ftirther  time  as  with  the  times  of  such  incumbencies  will 
make  up  the  ftdl  period  of  sixty  years.^ 

§.  31.  ^'  Provided  always,  and  be  it  further  enacted,  that  when  on 
the  avoidance,  after  a  clerk  shall  have  obtained  possession  of  an  ecclesi- 
astical benefice  adversely  to  the  right  of  presentation  or  fph  of  the 
patron  thereof,  a  clerk  shall  be  presented  or  collated  thereto  by  his 
Majesty  or  the  Ordinary  by  reason  of  a  lapse,  such  last  mentioned 
clerk  shall  be  deemed  to  have  obtained  possession  adversely  to  the 
right  of  presentation  or  gift  of  such  patron  as  aforesaid ;  but  when  a 
clerk  shall  have  been  presented  by  his  Majesty  upon  the  avoidance  of  a 
benefice  in  consequence  of  the  incumbent  thereof  having  been  made 
a  bishop,  the  incumbency  of  such  clerk  shall,  for  the  purposes  of  this 
act,  be  deemed  a  continuation  of  the  incumbency  of  the  clerk  so  made 
bishop.'' 

^.  32.  ^*  And  be  it  further  enacted,  that  in  the  construction  of  this  act 
every  person  claiming  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice,  as  patron  thereof,  by  virtue  of  any  estate,  interest,  or  right 
which  the  owner  of  an  estate  tail  in  the  advowson  might  have  barred, 
shall  be  deemed  to  be  a  person  claiming  through  the  person  entitled  to 
such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  action,  or 
suit  shall  be  limited  accordingly.*" 

§.  33.  *^  Provided  always,  and  be  it  further  enacted,  that  after  the 
said  thirty-first  day  of  December  one  thousand  eight  hundred  and 
thirty-three  no  person  shall  bring  any  quare  impedit  or  other  action  or 
any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice,  as  the .  patron  thereof,  after  the  expiration  of  one  hundred 
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years  from  the  time  at  which  a  clerk  shall  have  obtained  possession  of 
such  benefice  adversely  to  the  right  of  presentation  or  gift  of  such 
person,  or  of  some  person  through  whom  he  claims^  or  of  some  person 
entitled  to  some  preceding  estate  or  interest,  or  undivided  share,  or 
alternate  right  of  presentation  or  gift,  held  or  derived  under  the  same 
title,  unless  a  clerk  shall  subsequently  have  obtained  possession  of  such 
benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or  of  some 
person  through  whom  he  claims,  or  of  some  other  person  entitled  in 
respect  of  an  estate,  share,  or  right  held  or  derived  under  the  same 
titlp;' 

§.  34.  ^'  And  be  it  further  enacted,  that  at  the  determination  of  the 
period  limited  by  this  act  to  any  person  for  making  an  entry  or  distress, 
or  bringing  any  writ  of  quare  impedit  or  other  action  or  suit,  the  right 
and  title  of  such  person  to  the  land,  rent  or  advowson  for  the  recovery 
whereof  such  entry,  distress,  action,  or  suit  respectively  might  have 
been  made  or  brought  within  such  period,  shall  be  extinguished.'*^ 

§.  35.  ^^  And  be  it  further  enacted,  that  the  receipt  of  the  rent 
payable  by  any  tenant  firom  year  to  year,  or  other  lessee,  shall,  as 
against  such  lessee  or  any  person  claiming  under  him  (but  subject  to 
the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  for  the 
purposes  of  this  act.^ 

§.  36.  **  And  be  it  further  enacted,  that  no  writ  of  right  patent,  writ  of 

right  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  writ  of  right  in 

JLondon,  writ  of  right  close,  writ  of  right  de  rationabili  parte,  writ  of 

right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  rationabilibus 

divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus  et  servitiis, 

-writ   of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ   of  secta 

ad  molendinum,  writ  de  essendo  quietura  de  theolonio,  writ  of  ne 

injuste  vexes,  writ  of  mesne,  writ  of  quod  permittat,  writ  of  formedon 

in   descender,   in  remainder,   or  in  reverter,  writ  of  assize  of  novel 

disseisin,  nuisance,  darrein-presentment,  juris  utrum,  or  mort  d^ancestor, 

writ  of  entry  sur  disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui, 

or  in  the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation  dum 

fuit  non  compos  mentis,  dum  fuit  infra  a^tatem,  dum  fuit  in  prisona, 

ad  communem  legem,  in  casu  proviso,  in  consimili  casu,  cui  in  vita, 

sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante  divortium,  writ 

of  entry  sur  abatement, . writ  of  entry. quare  ejecit  infra  terminum, 

or  ad  terminum  qui  prseteriit,   or  causa  matrimonii  prselocuti,   writ 

of  aiel,  besaiel,  tresaiel,  cosinage,  or  nuper  obiit,  writ  of  waste,  writ 

of  partition,  writ  of  disceit,  writ  of  quod  ci  dcforceat,  writ  of  covenant 
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real,  writ  of  warrantia  chartse,  writ  of  curia  claudenda,  or  writ  per 
quae  servitia,  and  no  other  action  real  or  mixed  (except  a  writ  of  right 
of  dower,  or  writ  of  dower  unde  nihU  habet,  or  a  quare  impedit,  or 
an  ejectment,)  and  no  plaint  in  the  nature  of  any  such  writ  or  action, 
(except  a  plaint  for  freebench  or  dower,)  shall  be  brought  after  die 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty- 
four.'' 

§.  37-  ^^  ProYided  always,  and  be  it  further  enacted.  That  when, 
on  the  said  thirty-first  day  of  December,  one  thousand  eight  hundied 
and  thirty-four,  any  person  who  shall  not  have  a  right  of  entry  to  any 
land  shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid 
in  respect  of  such  land,  such  writ  or  action  may  be  brought  at  any 
time  before  the  first  day  of  June,  one  thousand  eight  hundred  and 
thirty-five,  in  case  the  same  might  have  been  brought  if  this  act  had 
not  been  made,  notwithstanding  the  period  of  twenty  years  herein- 
before limited  shall  have  expired.^ 

§.  38.  ^^  Provided  also,  and  be  it  further  enacted,  That  when,  on 
the  said  first  day  of  June,  one  thousand  eight  hundred  and  thirty* 
five,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent  cast,  discontinuance,  or  warranty,  might 
maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  aclion  may  be  brought  after  the  said  first  day  of  Jane, 
one  thousand  eight  hundred  and  thirty-five,  but  only  within  the  period 
during  which  by  virtue  of  the  provisions  of  this  act  an  entry  might 
have  been  made  upon  the  same  land  by  the  person  bringing  such  writ 
or  action  if  his  right  of  entry  had  not  been  so  taken  away.^ 

§.  39*  ^^  And  be  it  further  enacted,  That  no  descent  cast,  jbscon- 
tinuance,  or  warranty  which  may  happen  or  be  made  after  the  said 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  thirty- 
three,  shall  toll  or  defeat  any  right  of  entry  or  action  for  the  recovery 
of  land."" 

§.  40.  ^<  And  be  it  further  enacted.  That  after  the  said  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three,  no 
action  or  suit  or  other  proceeding  shall  be  brought,  to  recov^  any  sum 
of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payaUe  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  twenty  years  next  af^  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giring 
a  discharge  for  or  release  of  the  same,  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest  thereon,  ahall  have  bees 
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paid,  or  some  acknowledgment  of  tlie  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled  thereto  or  his  agent ;  and 
in  such  case  no  such  action  or  suit  or  proceeding  shall  be  brought  but 
within  twenty  years  after  such  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments  if  more  than  one,  was  given.'^ 

§.  41.  **  And  be  it  ftirther  enacted.  That  after  the  said  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three,  no 
arrears  of  dower,  nor  any  damages  on  account  of  such  arrears,  shall  be 
recovered  or  obtained  by  any  action  or  suit  for  a  longer  period  than  six 
years  next  before  the  commencement  of  such  action  or  suit.^ 

§•  42.  ^^  And  be  it  further  enacted.  That  aftier  the  said  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three,  no 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged 
npon  or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy, 
or  any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgement  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent :  provided  nevertheless,  that  where 
any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in  pos- 
session of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years.^ 

§.  4a  ^^  And  be  it  further  enacted.  That  after  the  said  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three,  no 
person  claiming  any  tithes,  legacy,  or  other  property  for  the  recovery 
of  which  he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall 
bring  a  suit  or  other  proceeding  in  any  spiritual  court  to  recover  the 
same  but  within  the  period  during  which  he  might  bring  such  action  or 
suit  at  law  or  in  equity.^ 

§.  44.  '^  Provided  always,  and  be  it  ftirther  enacted.  That  this  act 
shall  not  extend  to  Scotland ;  and  it  shall  not,  so  far  as  it  relates  to 
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any  right  to  permit  to  or  bestow  any  churchy  vicarage,  or  other  ecclen- 
astical  benefice,  extend  to  Ireland^ 

§.  45.  *^  And  be  it  further  enacted,  That  this  act  may  be  amended, 
altered,  or  repealed  during  this  present  session  of  parliament."" 


3  &  4  W.  IV.  c.  74. 

"  An  Act  for  the  abolition  of  fines  and  recoveries^  and  for  the  sttbsti- 

tution  of  more  simple  modes  of  assurance?'' 

[28^A  August,  1833.] 


Be  it  enacted  by.  &c.,  "  that  in  the  construction  of  this  act  the  word 
*  lands"  shall  extend  to  manors,  advowsons,  rectories,  messuages,  lands, 
tenements,  tithes,  rents,  and  hereditaments  of  any  tenure  (except  copy 
of  court  roll),  and  whether  corporeal  or  incorporeal,  and  any  undivided 
share  thereof,  but  when  accompanied  by  some  expression  including  or 
denoting  the  tenure  by  copy  of  court  roll,  shall  extend  to  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  of  that  tenure,  and  any  un- 
divided share  thereof;  and  the  word  ^  estate"  shall  extend  to  an  estate 
in  equity  as  well  as  at  law,  and  shall  also  extend  to  any  interest,  charge, 
lien,  or  incumbrance  in,  upon,  or  affecting  lands,  either  at  law  or  in 
equity,  and  shall  also  extend  to  any  interest,  charge,  lien,  or  incum- 
brance in,  upon,  or  affecting  money  subject  to  be  invested  in  the  purchase 
of  lands ;  and  the  expression  *  base  fee"  shall  mean  exclusively  that 
estate  in  fee  simple  into  which  an  estate  tail  is  converted  where  the  issue 
in  tail  are  barred,  but  persons  claiming  estates  by  way  of  remainder  or 
otherwise  are  not  barred ;  and  the  expression  ^  estate  tail,"  in  addition 
to  its  usual  meaning,  shall  mean  a  base  fee  into  which  an  estate  tail  shall 
have  been  converted ;  and  the  expression  ^  actual  tenant  in  tail*"  shall 
mean  exclusively  the  tenant  of  an  estate  tail  which  shall  not  have  been 
barred,  and  such  tenant  shall  be  deemed  an  actual  tenant  in  tail,  although 
the  estate  tail  may  have  been  divested  or  turned  to  a  right ;  and  the  ex- 
pression ^  tenant  in  tail"  shall  mean  not  only  an  actual  tenant  in  tail, 
but  also  a  person  who,  where  an  estate  tail  shall  have  been  barred  and 
converted  into  a  base  fee,  would  have  been  tenant  of  such  estate  tail  if 
the  same  had  not  been  barred ;  and  the  expression  ^  tenant  in  tail  en- 
titled to  a  base  fee"  shall  mean  a  person  entitled  to  a  base  fee,  or  to  die 
ultimate  beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tail  4  and  the  ex- 
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pression  ^  money  subject  to  be  invested  in  the  *  purchase  of  lands^  shall 
include  money,  whether  raised  or  to  be  raised,  and  whether  the  amount 
thereof  be  or  be  not  ascertained,  and  shall  extend  to  stocks  and  fimds^ 
and  real  and  other  securities,  the  produce  of  which  is  directed  to  be  in- 
Tested  in  the  purchase  of  lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce  shall  extend  to  lands  held  by  copy  of  court  roll, 
and  also  to  lands  of  any  tenure,  in  Ireland,  or  elsewhere  out  of  England, 
where  such  lands  or  any  of  them  are  within  the  scope  or  meaning  of  the 
trust  or  power  directing  or  authorizing  the  purchase ;  and  the  word 
^  person^  shall  extend  to  a  body  politic,  corporate,  or  collegiate,  as  well 
as  an  individual ;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing ;  and  every  word  importing  the  plural  number  shall  ex- 
tend and  be  applied  to  one  person  or  thing  as  well  as  several  persons  or 
things;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male ;  and  every  assurance 
already  made  or  hereafter  to  be  made,  whether  by  deed,  will,  private 
act  of  Parliament,  or  otherwise,  by  which  lands  are  or  shall  be  entailed, 
or  agreed  or  directed  to  be  entailed,  shall  be  deemed  a  settlement ;  and 
every  appointment  made  in  exercise  of  any  power  contained  in  any  set- 
tlement, or  of  any  other  power  arising  out  of  the  power  contained  in  any 
settlement,  shall  be  considered  as  part  of  such  settlement,  and  the 
estate  created  by  such  appointment  shall  be  considered  as  having  been 
created  by  such  settlement ;  and  where  any  such  settlement  is  or  shall 
be  made  by  will,  the  time  of  the  death  of  the  testator  shall  be  considered 
the  time  when  such  settlement  was  made :  Provided  always,  that  those 
words  and  expressions  occurring  in  this  clause,  to  which  more  than  one 
meaning  is  to  be  attached,  shall  not  have  the  different  meanings  given 
to  them  by  this  clause  in  those  cases  in  which  there  is  any  thing  in  the 
subject  or  context  repugnant  to  such  construction.^ 

§.  2.  '^  And  be  it  further  enacted,  that  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  no  fine  shall  be 
levied  or  common  recovery  suffered  of  lands  of  any  tenure,  except  where 
parties  intending  to  levy  a  fine  or  suffer  a  common  recovery  shall,  on  or 
before  the  thirty  first  day  of  December,  one  thousand  eight  hundred  and 
thirty-three,  have  sued  out  a  writ  of  dedimus,  or  any  other  writ,  in  the 
regular  proceedings  of  such  fine  or  recovery ;  and  any  fine  or  common 
recovery  which  shall  be  levied  or  suffered  contrary  to  this  provision  shall 
be  absolutely  void.^^ 

§«  3.  ^  And  be  it  further  enacted,  that  in  case  any  person  shall. 
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after  the  thiily-first  day  t)f  December  one  thousand  eight  hundred  and 
thirty-three,  be  liable  to  levy  a  fine  or  suffer  a  common  recoyery  of 
lands  of  any  tenure,  or  to  procure  some  other  person  to  lery  a  fine  or 
suffer  a  common  recovery  of  lands  of  any  tenure,  under  a  covenant  or 
ag^reement  already  entered  into  or  hereafter  to  be  entered  into,  befine 
the  first  day  of  January  one  thousand  eight  hundred  and  thirty-four, 
then  and  in  such  case,  if  all  the  purposes  intended  to  be  effected  by 
such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  act, 
the  person  liable  to  levy  such  fine  or  suffer  such  recoveiy,  or  to 
procure  some  other  person  to  levy  such  fine  or  suffer  such  recoveiy, 
shall,  after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  thirty-three,  be  subject  and  liable  under  such  covenant 
or  agreement  to  make  or  to  procure  to  be  made  such  a  disposition 
under  this  act  as  will  effect  all  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery ;  but  if  some  only  of  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  disposition 
under  this  act,  then  the  person  so  liable  to  levy  such  fine  or  suffer 
such  recoveiy,  or  to  procure  some  other  person  to  levy  such  fine  or 
suffer  such  recovery  as  aforesaid,  shall,  aft:er  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-ihree,  be  subject  and 
liable  under  such  covenant  or  agreement  to  make  or  procure  to  be 
made  such  a  disposition  under  this  act  as  will  effect  such  of  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery  as  can  be 
effected  by  a  disposition  under  this  act ;  and  in  those  cases  where  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery  or  any  of 
them  cannot  be  effected  by  any  dispodtion  under  this  act,  then  the 
person  so  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  procure 
some  other  person  to  levy  such  fine  or  suffer  such  recovery  as  afore- 
said, shall,  aft;er  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  thirty-three,  be  liable  under  such  covenant  or  agreement 
to  execute  or  to  procure  to  be  executed  some  deed  whereby  the  person 
intended  to  levy  such  fine  or  suffer  such  recovery  shall  declare  his 
desire  that  such  deed  shall  have  the  same  operation  and  effect  as  such 
fine  or  recovery  would  have  had  if  the  same  had  been  actually  levied 
or  suffered ;  and  the  deed  by  which  such  declaration  shall  be  made 
shall,  if  none  of  the  purposes  intended  to  be  effected  by  such  fine  c/t 
T^coverj  can  be  effected  by  a  disposition  under  this  act,  have  the 
same  operation  and  effect  in  every  respect  as  such  fine  or  recoveiy 
would  have  had  if  the  same  had  been  actually  levied  or  soflRsred ;  bat 
if  some  only  of  the  purposes  intended  to  he  effected  by  such  fine  or 
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recovery  can  be  effected  by  a  disposition  under  this  act,  then  the  deed 
by  which  such  declaration  shall  be  made  shall,  so  fax  as  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  cannot  be  effected  by 
a  disposition  under  this  act,  have  the  same  operation  and  effect  in 
every  respect  as  such  fine  or  recovery  would  have  had  if  the  same 
had  been  actually  levied  or  suffered.'' 

§.  4.  *^  And  be  it  further  enacted,  that  no  fine  already  levied  in  a 
superior  court  of  lands  of  the  tenure  of  ancient  demesne  which  hath 
not  been  reversed,  and  no  fine  hereafter  to  be  levied  of  lands  of  that 
tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord  of  the 
manor  of  which  the  lands  were  parcel,  the  proceedings  in  which  are 
now  pending,  or  upon  a  writ  of  deceit  which  at  any  time  after  the 
passing  of  this  act  may  be  brou^t  by  the  lord  of  the  said  manor,  be 
reversed  as  to  any  person  except  the  lord  of  the  said  manor ;  and  the 
court  shall  order  such  fine  to  be  vacated  only  as  to  the  lord  of  the 
said  manor ;  and  every  such  fine  which  may  be  reversed  as  to  the  lord 
of  the  said  manor  upon  such  vmt  of  deceit  as  aforesaid  shall  still 
remain  as  good  and  valid  against  and  as  bmding  upon  the  conusors 
thereof,  and  all  persons  claiming  under  them,  as  such  fine  would 
have  been  if  the  same  had  not  been  reversed  by  such  writ  of  deceit 
as  aforesaid ;  and  no  common  recovery  already  suffered  in  a  superior 
court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  not  been 
reversed;  and  no  common  recovery  hereafter  to  be  suffered  of  lands  of 
that  tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord 
of  the  manor  of  which  the  lands  were  parcel,  the  proceedings  in  which 
are  now  pending,  or  upon  a  writ  of  deceit  which  at  any  time  after 
the  passing  of  this  act  may  be  brought  by  the  lord  of  the  said  manor, 
be  reversed  as  to  any  person  except  the  lord  of  the  said  manor ;  and 
the  court  shall  order  such  recovery  to  be  vacated  only  as  to  the  lord 
of  the  said  manor ;  and  every  such  recovery  which  may  be  reversed 
as  to  the  lord  of  the  said  manor  upon  such  writ  of  deceit  as  aforesaid 
shall  still  remain  as  good  and  valid  against  and  as  binding  upon  the 
Tonchees  therein,  and  all  persons  claiming  under  them,  as  such  re- 
coYery  would  have  been  if  the  same  had  not  been  reversed  by  such 
writ  of  deceit  as  aforesaid.'' 

§.  5.  ^^  And  be  it  fiirther  enacted,  that  if  at  any  time  before  or  Bftex 
the  passing  of  this  act  a  fine  or  common  recovery  shall  have  been 
levied  or  suffered,  or  shall  be  levied  or  suffered  in  a  superior  court,  of 
lands  of  the  tenure  of  ancient  demesne,  and  subsequentiy  to  the  levy* 
ixig  or  suffering  thereof  a  fine  or  common  recovery  shall  have  been  ox 
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shall  be  levied  or  suffered  of  the  same  lands  in  the  court  of  the  lord 
of  the  manor  of  which  the  lands  had  been  preriously  parcel,  and  &e 
fine  or  common  recovery  levied  or  suffered  in  such  8U{ierior  eoiut  shall 
not  have  been  reversed  previously  to  the  levying  of  ihe  fiae  or  tbesafe- 
ing  of  the  common  recovery  in  the  lord's  courts  then  and  in  ev«qr 
such  case  the  fine  or  common  recovery  levied  or  suffered  in  the  lonl*f 
.court  shall,  notwithstanding  the  alteration  or  change  of  the  tenmeby 
the  fine  or  common  recoveiy  ^pv eviously  levied  or  suffered  in  the 
superior  court,  be  as  good,  valid^  and  binding  as  the  same  would  hwe 
been  if  the  tenure  had  not  been  altered  or  changed ;  and  that  in  eveij 
other  case  where  any  fine  or  common  recoveiy  shall  at  aoy  tjme  be- 
fore the  passing  of  this  act  have  been  levied  or^uffesedinacout 
whose  jurisdiction  does  not  extend  to  the  lands  of  wluch  such  fine  or 
recoveiy  shall  have  been  levied  or  suffered,  such  fine  or  recoveiy  fihaD 
not  be  invalid  in  consequence  of  its  having  been  levied  or  su&red  in 
such  court,  and  such  court  shall  be  deemed  a  court  of  saffident 
jurisdiction  for  all  the  purposes  of  such  fine  or  recovery ;  and  in  eve^ 
other  case  where  persons  shall  have  assumed  to  hold  courts  in  which 
fines  or  common  recoveries  have  been  levied  or  suffered,  andnich 
courts  shall  be  uzdawfill  or  held  without  due  authority,  the  fines  or 
common  recoveries  which  at  any  time  before  the  passing  of  itis  tf^ 
may  have  been  levied  or  suffered  in  such  unlawfiil  or  unauthorized 
courts  shall  not  be  invalid  in  consequence  of  their  having  been  levied 
or  suffered  therein,  and  such  courts  shall  be  deemed  courts  of  siifBcieflt 
jurisdiction  for  all  the  purposes  of  such  fines  or  recoveries.'* 

§.  6.  **  And  be  it  fiurther  enacted,  thai  in  eveiy  case  in  which  <t 
any  time,  either  before  or  after  the  passing  of  this  act,  the  i0axae  d 
ancient  demesne  has  been  or  shall  be  suspended  or  destroyed  by  the 
levying  of  a  fine,  or  the  suffering  of  a  common  recovery  of  lands  of 
that  tenure  in  a  superior  court,  and  the  lord  of  the  manor  of  wlMd^ 
the  lands  at  the  time  of  levying  su^h  fine  or  suffering  such  reooverjr 
were  parcel  shall  not  reverse  the  same  before  the  first  day  of  Jaauai;» 
one  thousand  eight  hundred  and  thirty-four,  and  shall  not  by  any  1a^ 
in  force  on  the  first  day  of  this  session  of  parliament  be  haired  of  his 
right  to  reverse  the  same,  such  lands,  provided  within  the  last  W&^ 
years  ixmnediately  preceding  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty-four,  the  rights  of  the  lord  of  the  msnor  of 
which  they  dball  have  been  parcel  shall  in  any  manner  have  been 
acknowledged  or  recognized  as  to  the  same  laiids^  shall,  finom  the  said 
first  day  of  January,  one  thousand  eight  hundred  imd  tbitty-fouri 
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tgain  become  parcel  of  the  said  manor,  and  be  sulject  to  the  same 
faeiiots,  lesktAy  and  senrices  as  they  would  have  been  subject  to  if 
such  fine  or  recovery  had  not  been  levied  or  suffered ;  and  no  writ  of 
deceit  for  the  reversal  of  any  fine  or  common  recovery  shall  be 
farooght  after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three.*' 

f.  7.  ^  And  be  it  further  enacted,  that  if  it  shall  be  apparent,  firom 
the  deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter 
to  be  levied,  that  there  is  in  the  indentures,  record,  or  any  of  the 
proceedings  c^  such  fine  any  error  in  the  name  of  the  conusor  or 
eonusee  of  such  fine,  or  any  misdescription  or  omission  of  lands  in« 
tended  to  have  been  passed  by  such  fine,  then  and  in  every  such 
ease  the  fine,  without  any  amendment  of  the  indentures,  record,  or 
proceedings  in  which  such  error,  misdescription,  or  omission  shall 
hnre  ocemed,  shall  be  aa  good  and  valid  as  the^same  would  have 
been,  and  shall  be  held  ia  have  passed  aU  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have  done  ii 
there  had  heea  no  such  error,  misdescription,  or  omission.** 

§.  8.  ^  And  be  it  fiu-ther  enacted,  that  if  it  shaU  be  apparent,  finom 
the  deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for 
suffering  a  common  recovery  already  suffi^red  or  hereafter  to  be  suf- 
fered, that  there  is  in  the  exemplification,  record,  or  any  of  the  pro- 
ceedings of  such  recovery  any  error  in  the  name  of  the  tenant,  de- 
mandant, or  vouchee  in  such  recovery,  or  any  misdescription  or 
omission  of  lands  intended  to  have  been  passed  by  such  recovery, 
then  and  in  every  such  case  the  recovery,  without  any  amendment 
of  the  exemplification,  record,  or  proceedings  in  which  such  error, 
tfiisdescription,  or  omission  shall  have  occurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby,  in  the  same  man* 
ner  as  it  would  have  done  if  there  had  been  no  such  error,  misde- 
scription, or  omission.** 

§.  9.  ^  IVovided  always,  and  be  it  fiuiher  enacted,  that  nothing  in 
tliis  act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any 
court  to  amend  any  fine  or  common  recovery,  or  any  proceeding 
th^dn,  in  cases  not  provided  for  by  this  act** 

§.  10.  **  And  be  it  fiirther  oiacted,  that  no  common  recovery  al- 
ready suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  conse** 
qqence  of  the  neglect  to  inrol  in  due  time  a  bargain  and  sale  purport- 
ing to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
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such  recovery^  provided  such  recovery  would  have  been  vaUd  if  tha 
bargain  and  sale  purporting  to  make  the  tenant  to  the  writ  had  been 
duly  inrolled*'' 

'§.  11.  ^^  And  be  it  further  enacted,  that  no  common  recoveiy 
ahready  suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  con* 
sequence  of  any  person  in  whom  an  estate  at  law  was  outstanding 
having  omitted  to  make  the  tenant  to  the  writ  of  entry  or  other  writ 
for  suffering  such  recovery,  provided  the  person  who  was  the  owner 
of  ^or  had  power  to  dispose  of  an  estate  in  possession,  not  being  le» 
than  an  estate  (or  a  life  or  lives  in  the  whole  of  Ihe  rents  and  profits 
of  ^e  lands  in  whioh  such  estate  at  law  was  outstanding,  or  the  ul«* 
timate  surplus  of  such  rents  and  profits  after  payment  of  any  chaigef 
thereout,  and  whether  any  surplus  after  payment  of  such  charges 
shall  actually  remain  or  not,  shall,  within  the  time  limited  for  making 
the  tenant  to  the  writ  for  suffering  such  recovery,  have  conveyed  or 
disposed  of  such  estate  in  possession  to  the  tenant  to  such  writ;  and 
an  estate  shall  1)e  deemed  to  be  an  estate  in  possession,  notwitli- 
standing  there  shall  be  subsisting  prior  thereto  any  lease  for  lives  or 
years,  absolute  or  determinable,  upon  which  a  rent  is  reserved,  or 
any  term  of  years  upon  which  no  rent  is  reserved.** 

§.  12.  *^  Provided  always,  and  be  it  further  enacted,  that  where 
any  fine  or  common  recovery  shall  before  the  passing  of  this  td 
have  been  wholly  reversed,  such  fine  or  recovery  shall  not  be  ren- 
dered valid  by  this  act ;  and  where  any  fine  or  conmion  recoverf 
shall  before  the  passing  of  this  act  have  been  revised  as  to  some 
only  of  the  parties  thereto,  or  as  to  some  only  of  the  lands  theiein 
comprised,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this 
act  so  far  as  the  same  shall  have  been  reversed ;  and  where  any  per- 
son who  would  have  been  barred  by  any  fine  or  common  recorery 
if  valid  shall  before  the  passing  of  this  act  have  had  any  dealings 
with  the  lands  comprised  in  such  fine  or  recovery  on  the  faith  of  the 
same  being  invalid,  such  fine  or  recovery  shall  not  be  rendered  valid 
by  -this  act ;  and  this  act  shall  not  render  valid  any  fine  or  conunon 
recovery  as  to  lands  of  which  any  person  shall  at  the  time  of  tha 
passing  of  this  act  be  in  possession  in  respect  of  any  estate  whick 
the  fine  or  common  recovery,  if  valid,  would  have  barred,  nor  any 
fine  or  common  recovery  which,  before  the  passing  of  this  act,  any 
court  of  competent  jurisdiction  shall  have  refused  to  amend ;  nof 
shall  tliis  act  prejudice  or  affect  any  proceedings  at  law  or  in  eqnityi 
pending  at  the  time  of  the  passing  of  this  act,  in  which  the  validity 


J 


APPENDIX  TO  THE  COFYHOLDEB.  (S47) 

of  such  fine  or  recovery  shall  be  in  question  between  the  party 
claiming  under  such  fine  or  recovery  and  the  party  claiming  ad- 
versely thereto ;  and  such  fine  or  recovery,  if  the  result  of  such  pro- 
ceedings shall  be  to  invalidate  the  same,  shall  not  be  rendered  valid 
by  this  act ;  and  if  such  proceedings  shall  abate  or  become  defective 
in  consequence  of  the  death  of  the  party  claiming  under  or  adversely 
to  such  fine  or  recovery,  any  person  who  but  for  this  act  would  have 
a  right  of  action  or  suit  by  reason  of  the  invalidity  of  such  fine  or 
recovery  shall  retain  such  right,  so  that  he  commence  proceedings 
within  six  calendar  months  after  the  death  of  such  party .^ 

§.  13.  "  And  be  it  further  enacted,  that  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  the  records 
of  all  fines  and  common  recoveries  levied  and  sufiered  in  his  Majesty's 
Court  of  Common  Fleas,  at  Westminster,  and  all  the  proceedings 
thereof^  shall  be  deposited  in  such  places  and  kept  by  such  persons  as 
the  said  Court  of  Common  Pleas  shall  firom  time  to  time  order  or 
direct ;  and  the  records  of  all  fines  and  common  recoveries  levied  and 
suffered  in  his  Majesty^s  Court  of  Common  Pleas  at  Lancaster,  and 
all  the  proceedings  thereof,  shall  be  deposited  in  such  places  and  kept 
by  such  persons  as  his  Majesty's  justices  of  assize  for  the  county  pala^ 
tme  of  Lancaster  for  the  time  being  shall  firom  time  to  time  order  or 
direct ;  and  the  records  of  all  fines  and  common  recoveries  levied  aad 
suffered  in  the  Court  of  Fleas  of  the  county  palatine  of  Durham^  and 
all  the  proceedings  thereof,  shall  be  deposited  in  such  places  and 
kept  by  such  persons  as  the  said  Court  of  Fleas  shall  firom  time  to 
time  order  or  direct ;  and  in  the  meantime  the  said  records  and  proceed- 
ings shall  remain  in  the  same  places  respectively  where  they  are  now 
deposited,  and  be  kept  by  the  respective  persons  who  would  have 
continued  entitled  to  the  custody  thereof  if  this  act  had  not  been 
passed ;  and  while  the  said  records  and  proceedings  respectively  shall 
be  kept  by  such  persons  respectively,  searches  may  be  made  and 
extracts  and  copies  obtained  as  heretofore,  and  on  paying  the  accus- 
tomed fees ;  and  when  any  of  the  records  and  proceedings  shall,  by 
the  order  of  the  court  or  justices  having  the  control  over  the  same,  be 
kept  by  any  other  person,  thenj  so  fiff  as  relates  to  the  records^  and 
proceedings  in  the  custody  of  such  other  person,  searches  may  be  made 
and  extracts  or  copies  obtained  at  such  times  and  on  paying  such  fees 
as  shall  from  time  to  time  be  ordered  by  the  court  of  justices  having 
the  control  over  the  same ;  and  the  extracts  or  copies  so  obtained  shall 
be  as  available  in  evidence  a£  they  would  have  been  if  obtained  firom 


(348)  ^PBNDIX  TO  TUB  COPYHOLDBBh 

ihe  person  whose  duty  it  woold  have  been  to  have  made  and  deliTered 
out  the  same  if  this  act  had  not  been  passed.^ 

§.  14.  ^^And  be  it  further  enacted,  that  all  warranties  of  lands 
which  after  the  thirty-first  day  of  December^  one  thoosand  eight  him« 
dred  and  thirty-three,  shall  be  made  or  entered  into  by  any  tenant  in 
tail  thereof  shall  be  absolutely  void  against  the  issue  in  tail,  and  all 
.persons  whose  estates  are  to  take  effect  after  the  determination  or  in 
defeasance  of  the  estate  tail.^ 

§.  15.  ^  And  be  it  further  enacted,  that  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  every  actual 
tenant  in  taU,  whether  in  possession,  remainder,  contingency,  or  otha- 
wise,  shall  have  full  power  to  dispose  of  for  an  estate  in  fee  siaqik 
absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all  penoni 
claiming  the  lands  entailed  by  force  of  any  estate  tail  which  ahidl  be 
vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous  act 
would  have  been  vested  in  or  might  have  been  claimed  by,  the  person 
maldng  the  disposition,  at  the  time  of  his  making  the  same,  and  aba 
as  against  all  persons,  including  the  King's  most  excdlent  Migesty, 
his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the  de* 
termination  or  in  defeasance  of  any  such  estate  tail ;  saving  always  dit 
rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  in 
respect  of  which  such  disposition  shall  be  made,  and  the  rights  of  aB 
other  persons,  except  those  against  whom  such  disposition  is  by  this 
act  authorized  to  be  made." 

§.  16.  ^*  Provided  always,  and  be  it  further  enacted,  that  wbere^ 
4mder  any  settlement  made  bdbre  the  passing  of  this  act,  any  woman 
shall  be  tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed 
in  the  eleventh  year  of  the  reign  of  his  Majesty  King  Henry  tbe 
Seventh,  intituled  certain  alienatums  made  by  ihe  wife  of  the  bmdt 
of  her  deceased  husband  shaU  be  void^  the  power  of  disposition  herein- 
before contained  as  to  such  lands  shall  not  be  exercised  by  her  except 
with  such  assent  as,  if  this  act  had  not  been  passed,  would,  under  the 
provisions  of  the  said  act  of  King  Henry  the  Seventh,  have  rendered 
valid  a  fine  or  oommon  recovery  levied  or  snSbred  by  her  of  sach 
lands."" 

§.  17.  *'  Provided  always,  and  be  it  further  enacted,  that,  except  as 
to  lands  comprised  in  any  settlement  made  before  the  passing  of  this 
act,  the  said  act  of  the  eleventh  year  of  the  reign  of  his  Majesty  Sing 
Henry  the  Seventh  shall  be  and  the  same  is  hereby  repealed.^ 

§•  18.  ^^  Provided  always,  and  be  it  further  enacted,  that  tbe  power 
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of  disposition  hefembefoE^^oatKiiied  diaUnot  extend  tb  tenants  of  estates 
tail  vAi^y  hj  an  act  passed  in  the  thirtjMburth  and  thirty-fifth  years 
of  the  reign  of  his  Majesty  King  Henry  the  Eighth,  intituled  an  act 
tO' embar /eigned  recovery  €f  Umds- wherein  the  king  is  in  reversion^ 
w  by  any  other  act,  are  pestrained  from  barring  their  estates  tail,  or  to 
tenants  in  tail  after  possibility  of  issue  extmcf* 

§.  19.  ^  And  be  it  farther  enaeted,  that  after  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-three,  in  every  case 
in  which  an  estate  tail  in  any  land»  shall  have  been  barred  and  con- 
Tdrted  lAto  a  base  fee,  either  before  or  on  or  after  that  day,  the  person 
wbo^  if  such  estate  tail  had  not  been  barred,  would  hare  been  actual 
tenant  in  tail  ofiine  same  limds,  shafl  hare  ftdl  power  to  dispose  of  such 
hads  as  against  afl  persons,  including  the  King^s  most  excellent  Ma- 
jesty, his  hein  and  snccessors^  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  the  base  fee  into  which  the  estate 
tail  shall  hwre  been  eonrerted,  so  as  to  enlarge  the  base  fee  into  a  fee 
siBiple  absolute;  saying  always  the  rights  of  all  persons  in  respect 
of  estates  prior  to  the  estate  tail  which  shall  have  been  converted  inttf 
a  base  fee,  and  the  rights  of  all  other  persons,  except  those  against 
whom  sneh  cfoposition  is  by  this  act  authorized  to  be  made.'^ 

§.  20«  '^Provided  always,  and  be  it  fiirther  enacted,  that  nothing 
in  this  act  contained  shall  enable  any  person  to  dispose  of  any  lands 
entailed  in  respect  of  any  expectant  interest  which  he  may  have  as 
issue  inheritable  to  any  estate  tail  therein.^ 

§.  21.  ''Provided  always,  and  be  it  fiirther  enacted,  that  if  a 
tenant  m  tail  <^  lands  shall  make  a  disposition  of  the  same,  under  this 
act,  by  way  of  mortgage,  or  for  any  other  limited  purpose,  then  and 
in  such  case  such  disposition  shall,  to  the  extent  of  the  estate  thereby 
created,  be  an  absolute  bar  in  equity  as  well  as  at  law  to  all  persons' 
as  against  whom  such  cKsposition  is  by  this  act  authorised  to  be 
made,  notwithstanding  any  intention  to  the  contraiy  may  be  ex^ 
pressed  or  implied  in  the  deed  by  which  the  disposition  may  be 
effected :  Provided  always,  that  if  the  estate  crested  by  such  dispo- 
sition shall  be  only  an  estate  pour  autre  vie,  or  for  years  absolute  or 
determinable,  or  if,  by  a  disposition  under  this  act  by  a  tenant  in  tail 
of  Imds,  an  interest,  charge,  lien,,  or  incumbrance  riiaH  be  created 
without  a  term  of  years  absolute  or  detenxrinable,  or  any  greater 
estate,  for  securing  or  raising  the  same,  then  such  disposition  Adl\  in 
equity  be  a  bar  only  so  far  as  may  be  necessaiy  to  give  fiiH  effect  to 
llie  mortgage^  or  to  such  other  limited  purpose,  <xr  to  such  interest. 
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lien,  charge^  or  incumbrance,  notwithstanding  any  intention  to  the 
contrary  may  be  expressed  or  implied  in  the  deed  by  which  the  dis- 
position may  be  effected." 

§.  22.  *^  And  be  it  further  enacted,  that  if  at  the  time  when  there 
shall  be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be 
subsisting  in  the  same  lands  or  any  of  them,  under  the  same  settle- 
ment, any  estate  for  years  determinable  on  the  dropping  (rf  a  Ufe  or 
lives,  or  any  greater  estate,  (not  being  an  estate  for  years,)  prior  to  the 
estate  tail,  then  the  person  who  shall  be  the  owner  of  the  prior 
estate,  or  the  first  of  such  prior  estates  if  more  than  one,  then  sub- 
sisting under  the  same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made,  (the  first  of  such  prior 
estates,  if  more  than  one,  being  for  all  the  purposes  of  this  act  deemed 
the  prior  estate,)  shall  be  the  protector  of  the  settiement  so  fiir  as 
regards  the  lands  in  which  such  prior  estate  shall  be  subiusting,  and 
shall  for  all  the  purposes  of  this  act  be  deemed  the  owner  of  such 
prior  estate,  although  the  same  may  have  been  charged  or  incumbered 
either  by  the  owner  thereof  or  by  the  settior,  or  otherwise  howsoever, 
and  although  the  whole  of  the  rents  and  profits  be  exhausted  or 
required  for  the  payment  of  the  charges  and  incumbrances  on  such 
prior  estate,  and  although  such  prior  estate  may  have  been  abso- 
lutely disposed  of  by  the  owner  thereof,  or  by  or  in  consequence  of 
the  bankruptcy  or  insolvency  of  such  ow;aer,  or  by  any  other  act  or 
default  of  such  owner ;  and  that  an  estate  by  the  curtesy,  in  respect 
of  the  estate  tail,  or  of  any  prior  estate  created  by  the  same  settle- 
ment, shall  be  deemed  a  prior  estate  under  the  same  settiement  within 
the  meaning  of  this  clause ;  and  that  an  estate  by  way  of  resulting 
use  or  trust  to  or  for  the  settior  shall  be  deemed  an  estate  under  the 
same  settiement  within  the  meaning  of  this  clause.^ 

§.  23.  '^  Provided  always,  and  be  it  further  enacted,  that  where 
two  or  more  persons  shall  be  owners,  under  a  settiement  within  the 
meaning  of  this  act,  of  a  prior  estate,  the  sole  owner  of  which  estate, 
if  there  had  been  only  one,  would  in  respect  thereof  have  been  the 
protector  of  such  settiement,  each  of  such  persons,  in  respect  of  such 
undivided  share  as  he  could  dispose  of,  shall  for  all  the  purposes  of 
this  act  be  deemed  the  o^ner  of  a  prior  estate,  and  shall,  in  exclusion 
of  the  other  or  others  of  them,  be  the  sole  protector  of  such  settlement 
to  the  extent  of  such  undivided  share.'* 

§.  24.  ^'Provided  always, >and  be  it  fiirther  enacted,  that  where  a 
married  woman  would,  if  single,  be  the  protector  of  a  settiement  in 
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Tespect  of  a  prior  estate,  which  is  not  thereby  settled,  or  agreed  or 
directed  to  be  settled,  to  her  separate  use,  she  and  her  husband 
together  shall  in  respect  of  such  estate  be  the  protector  of  such 
settlement,  and  shall  be  deemed  one  owner ;  but  if  such  prior  estate 
shall  by  such  settlement  have  been  settled,  or  agreed  or  directed  to 
be  settled,  to  her  separate  use,  then  and  in  such  case  she  alone  shall 
in  respect  of  such  estate  be  the  protector  of  such  settlement.^ 

§.  25.  "  Proyided  always,  and  be  it  further  enacted,  that,  except  in 
the  case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be 
limited  by  a  settlement  by  way  of  confirmation,  or  where  the  settle- 
ment shall  merely  have  the  efiect  of  restoring  an  estate,  in  either  of 
those  cases  such  estate  shall  for  the  purposes  of  this  act,  so  far  as 
regards  the  protector  of  the  settlement,  be  deemed  an  estate  subsisting 
under  such  settlement 

§.  26.  ^^  Provided  always,  and  be  it  further  enacted,  that  where  a 
lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the 
person  in  whose  favour  such  lease  shall  be  created  or  confirme/d  shall 
not  in  respect  thereof  be  the  protector  of  such  setdemenf 

§.  27.  ^^  Provided  always,  and  be  it  further  enacted,  that  no  woman 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided 
for  of  a  bare  trustee  under  a  settlement  made  on  or  before  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  thirty-three) 
no  bare  trustee,  heir,  executor,  administrator,  or  assign,  in  respect  of 
any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor,  admi- 
nistrator, or  assign,  shall  be  the  protector  of  a  settlement." 

§.  28.  '^  Provided  always,  and  be  it  further  enacted,  that  where 
under  any  settlement  there  shall  be  more  than  one  estate  prior  to  an 
estate  tail,  and  the  person  who  shall  be  the  owner  within  the  meaning 
of  this  act  of  any  such  prior  estate,  in  respect  of  which  but  for  the 
two  last  preceding  clauses,  or  either  of  them,  he  would  have  been  the 
protector  of  the  settlement,  shall  by  virtue  of  such  clauses,  or  either 
of  them,  be  excluded  firom  being  the  protector,  then  and  in  such  case 
the  person  (if  any)  wJio,  if  such  estate  did  not  exist,  would  be  the  pro- 
tector of  the  settlement,  shall  be  such  protector.^ 

§.  29.  *^  Provided  always,  and  be  it  fiirther  enacted,  that  where 
already,  or  on  or  before  the  thirty-first  day  of  December  one  thou- 
sand eight  hundred  and  thirty-three,  an  estate  under  a  settlement 
shall  have  been  disposed  of  either  absolutely  or  otherwise,  and  either 
for  valuable  consideration  or  not,  the  person  who  in  respect  of  such 
estate  would,  if  this  act  had  not  been  passed,  have  been  the  proper 
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perjKm  to  faove  mAde  the  tenAdt  to  fhe  writ  of  eoady  cff  olber  wxit  far 
suffering  a  eommon  recoyevy  of  the  landi  esttdled  by  sueh  setlkawDt, 
shall,  dariDg  the  coBdouance  of  the  estate  iriiich  cooofeiand  the  li^ 
to  make  the  tenant  to  such  writ  of  eatiy  or  otbetf  writ^be  the  piotector 
of  such  settlement^ 

§•  30.  '^  Prcmded  always,  and  be  it  further  enacted,  that  wfaeie 
any  person  hariag  either  already,  or  on  or  hehte  the  Ifairty-fiist  daj 
of  December  one  thousand  eight  hondred  and  thir^«tfaree,  eilhec  for 
valuable  conaidenition  or  not,,  disposed  of,  either  absdutaly  or  adier- 
wise,  a  remainder  or  levsssion  in  fee  is  any  lands,  or  cnsated  uj 
estate  out  of  sueh  mnainder  or  revefsion,  would  under  this  aet^if 
ihis  elanse  bad  not  been  inserted^  hav^  been  tihe  pfoleeter  of  the 
settlement  by  which  the  lands  were  entailed  in  which,  such  temamdff 
or  reversion  may  be  subsisting,  and  thereby  be  enabled  to  coacv  ia 
the  barring'  of  such  remainder  er  revefsioa^  which  he  could  not  hare 
done  if  he  had  not  beeomcr  such  protector,  then  and  in  eireiy  loch 
case  the  peMoa  who,  if  this  act  had  not  been  passed,  would  har^  been 
the  proper  pecson  to  have  made  the  tenant  to  the  writ  of  sntiy  or 
ether  writ  foe  Mdfiering  a.  common  recovery  of  each  lands,  thill, 
during  the  continuance  ot  the  estate  which  confened  fhe  tight  to 
mehe  the  tenant  to  s«eb  writ  of  Mtry  er  otlief  writ,  be  tlis  poiettx 
of  sueh  settlement.'^ 

§.  31.  ^  Provided  always,  snd  be  it  Atttfier  en«eted^  that  vAaef 
under  any  setftemoit  of  lands  made  be£cm  the  passing  of  this  act, 
the  person  who,  if  this  act  had  not  been  passed,,  wotdd  ha^e  beee 
the  proper  person  to  make  the  tenant  to  the  writ  of  entiy  or  other 
writ  for  suffering  a^  eMnson  recovery  of  such  lands  for  the  pmp06S  ef 
burrfafig  any  estaite  tdl  or  o^r  estate  under  such  settlement,  shafl  be* 
a  bare  trustee,  snch  trustee  shdll,  during  the  continuanee  of  Ae  eM» 
confening  on.  him  the  right  to  make  the  tenant  to  such  writ  of  eolry 
or  other  writ,  be  the  protector  of  such  settlement" 

§.  391  ^  iSrovided  always,  and  be  it  further  enacted,  that  it  Ml  be 
larwful  for  any  settlor  entailing  lands  to  appoint,  by  the  settlefnent  by 
which  the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  not 
exceeding  three,  and  not  being  aliens,  to  be  protector  of  the  settle- 
ment in  fieu  of  ihe  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  imy  part  ^ 
the  period  for  winch  sueh  person  might  have  continued  proteeU^^ 
md  by  means  of  a  power  to  be  inserted  in  sueh  setdement  to  p^ 
petuftte  during  the  whole  or  any  part  of  such  period  the  proteetordi^ 
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of  tbe  settfament  in  mj  one  pencil  ot  Aamber  of  }>6r8ont)  in  eMe/azid 
not  being  an  alien  or  aliens,  whom  the  donee  of  the  p^ower  shall  think 
proper  bj  deed  to  appoint  protector  of  the  settlement  in  the  place  of 
any  one  person  or  number  of  pentons  tvho  shaS  die  or  shall  by  deed 
relinquish  his  or  their  office  of  protector ;  and  the  peiBon  or  persons 
so  appointed  shall,  in  case  of  there  being  no  other  person  then  pro- 
tector of  the  settlement,  be  the  protector,  and  shall,  in  case  of  there 
being  any  other  person  then  protector  of  the  settlement,  be  protector 
jointly  with  such  other  perscfn :  Provided  nerertheless,  that  by  virtue 
or  means  of  any  such  appointment  the  number  of  the  persons  to 
compose  the  protector  shall  never  exceed  tluree  t  Provided  further 
nevertheless,  that  every  deed  by  which  a  protector  shall  be  appointed 
under  a  power  in  a  settlement,  and  every  deed  by  which  a  protector 
shall  relinquish  his  office,  shall  be  void  unless  inrolled  in  his  Ma- 
jes^'s  High  Court  of  Chancery  within  siit  calendar  months  after  the 
execution  thereof:  Provided  further  nevertheless,  that  the  person 
who  but  for  this  clause  would  have  been  sole  protector  of  the  settle- 
ment may  be  one  of  the  persons  to  be  appointed  protector  under  this 
clause,  if  the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed 
by  the  settlor,  act  as  sole  protector  if  the  other  persons  constituting 
the  protector  shall  have  ceased  to  be  so  by  death  or  relinquishment 
of  the  office  by  deed,  and  no  other  person  shall  have  been  appointed 
in  iheir  place.'* 

§.  83.  **  Provided  always,  and  be  it  Airther  enacted,  that  if  any 
person,  protector  of  a  settlement,  shaD  be  lunatic,  idiot,  or  of  misound 
mind,  and  whether  he  shall  have  been  found  such  by  inquisition  ik 
not,  then  the  Lord  High  Chancdlor  of  Great  Britain^  or  the  lord 
keeper  or  the  lords  commissioners  for  the  custody  of  the  gveat  seal 
of  Great  Britain^  for  the  time  being,  or  other  the  person  or  persons 
for  the  time  being  intrusted  by  the  king's  sign  manual  with  the  care 
and  commitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  limatic,  idiot,  and  of  unsound  mind,  shall  be  the  protector  of 
such  settlement  in  lieu  of  the  person  who  shall  be  such  lunatic  or 
idiot  or  of  unsound  mind  as  aforesaid ;  or  if  any  person,  protector  of 
a  settlement,  shall  be  convicted  of  treason  or  felony,  or  if  any  person, 
not  being  the  owner  of  a  prior  estate  tmder  a  settlement,  shall  be  pro« 
lector  of  such  settlement,  and  shall  be  an  infant,  or  if  it  shall  be 
uncertain  whether  such  last  mentioned  person  be  living  or  dead,  then 
his  Majesty's  High  Court  of  Chancery  shall  be  the  protector  of 
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such  settlement  in  lieu  of  the  person  who  shall  be  an  in&nt,  or  whose 
existence  cannot  be  ascertained  as  aforesaid ;  or  if  any  settlor  entul* 
ing  lands  shall  in  the  settlement  by  which  the  lands  shall  be  entailed 
declare  that  the  person  who  as  owner  of  a  prior  estate  mider  sacli 
settlement  would  be  entitled  to  be  protector  of  the  settlement  shall 
not  be  such  protector,  and  shall  not  appoint  any  person  to  be  pro- 
tector in  his  stead,  then  the  said  Court  of  Chanceiy  shall,  as  to  the 
lands  in  which  such  prior  estate  shall  be  subsisting,  be  the  protector 
of  the  settlement  during  the  continuance  of  such  estate ;  or  if  in  any 
other  case  where  there  shall  be  subsisting  under  a  settlement  an 
'estate  prior  to  an  estate  tail  under  the  same  settlement,  and  such 
prior  estate  shall  be  sufficient  to  qualify  the  owner  thereof  to  be  pro- 
tector of  the  settlement,  and  there  shall  happen  at  any  time  to  be  no 
protector  of  the  settlement  as  to  the  lands  in  which  the  prior  estate 
shall  be  subsisting,  the  said  Court  of  Chancery  shall,  while  there  shall 
be  no  such  protector,  and  the  prior  estate  shall  be  subsisting,  be  the 
protector  of  the  settlement  as  to  such  lands.^ 

§.  34.  ^  Provided  always,  and  be  it  further  enacted,  that  if  at  the 
time  when  any  person,  actual  tenant  in  tail  of  lands  under  a  settle- 
ment, but  not  entitled  to  the  remainder  or  reversion  in  fee  imme- 
diately expectant  on  the  determination  of  his  estate  tail,  shall  be  de- 
sirous of  making  under  this  act  a  disposition  of  the  lands  entailed, 
there  shall  be  a  protector  of  such  settlement,  then  and  in  every  soch 
case  the  consent  of  such  protector  shall  be  requisite  to  enable  soch 
actual  tenant  in  tail  to  dispose  of  the  lands  entailed  to  the  fiill  extent 
to  which  he  is  herein-before  authorized  to  dispose  of  the  same;  but 
such  actual  tenant  in  tail  may,  without  such  consent,  make  a  dispo- 
sition under  this  act  of  the  lands  entailed,  which  shall  be  good  against 
all  persons  who,  by  force  of  any  estate  tail  which  shall  be  vested  in 
or  might  be  claimed  by,  or  which  but  for  some  previous  actor  defiudt 
would  have  been  vested  in  or  might  have  been  claimed  by,  the  per« 
son  making  the  disposition  at  the  time  of  his  making  the  same,  shall 
claim  the  lands  entailed.** 

§.  35.  '*  Provided  always,  and  be  it  further  enacted,  that  where  an 
estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so 
long  as  there  shall  be  a  protector  of  the  settlement  by  which  the  es- 
tate tail  was  created,  the  consent  of  such  protector  shall  be  requisite 
to  enable  the  person  who  would  have  been  tenant  of  the  estate  tail  if 
the  same  had  not  been  barred  to  exercise,  as  to  the  lands  in  respect 
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of  which  there  shall  be  such  protector,  the  power  of  disposition  here« 
in-before  contained.^ 

§.  36.  "  And  be  it  further  enacted,  that  any  device,  shift,  or  con- 
trivance by  which  it  shaQ  be  attempted  to  control  the  protector  of  a 
settlement  in  giving  his  consent,  or  to  prevent  him  in  any  way  from 
using  his  absolute  discretion  in  regard  to  his  consent,  and  also  any 
agreement  entered  into  by  the  protector  of  a  settlement  to  withhold 
his  consent,  shall  be  void ;  and  that  the  protector  of  a  settlement  shall 
not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of  consent ;  and 
a  court  of  equity  shall  not  control  or  interfere  to  restrain  the  exercise 
of  his  power  of  consent  nor  treat  his  giving  consent  as  a  breach  of 
trust" 

§.  37.  "  Provided  always,  and  be  it  further  enacted,  that  the  rules 
of  equity  in  relation  to  dealings  and  transactions  between  the  donee 
of  a  power  and  any  object  of  the  power  in  whose  fiivour  the  same 
may  be  exercised,  shall  not  be  held  to  apply  to  dealings  and  transac- 
tions between  the  protector  of  a  settlement  and  a  tenant  in  tail  under 
the  same  settlement,  upon  the  occasion  of  the  protector  giving  his 
consent  to  a  disposition  by  a  tenant  in  tail  under  this  act." 

§.  38.  *^  Provided  always,  and  be  it  further  enacted,  that  when  a 
tenant  in  tail  of  lands  imder  a  settlement  shall  have  already  created 
or  shall  hereafter  create  in  such  lands,  or  any  of  them,  a  voidable  es- 
tate in  favour  of  a  purchaser  for  valuable  consideration,  and  shall  af- 
terwards under  this  act,  by  any  assurance  other  than  a  lease  not  re- 
quiring inrolment,  make  a  disposition  of  the  lands  in  which  such 
voidable  estate  shall  be  created,  or  any  of  them,  such  disposition, 
whatever  its  object  may  be,  and  whatever  may  be  the  extent  of  the 
estate  intended  to  be  thereby  created,  shall,  if  made  by  the  tenant  in 
tail  with  the  consent  of  the  protector  (if  any)  of  the  settlement,  or  by  the 
tenant  in  tail  alone,  if  there  shall  be  no  such  protector,  have  the  effect 
of  confirming  such  voidable  estate  in  the  lands  thereby  disposed  of  to 
its  fuU  extent  as  against  all  persons  except  those  whose  rights  are 
saved  by  this  act ;  but  if  at  the  time  pf  making  the  disposition  there 
shall  be  a  protector  of  the  settlement,  and  such  protector  shall  not 
consent  to  the  disposition,  and  the  tenant  in  tail  shall  not  without 
such  consent  be  capable  under  this  act  of  confirming  the  voidable 
estate  to  its  full  extent,  then  and  in  such  case  such  disposition  shall 
have  the  effect  of  confirming  such  voidable  estate  so  far  as  such 
tenant  in  tail  would  then  be  capable  under  this  act  of  confirming  the 
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same  without  such  consent :  Provided  always,  that  if  such  dispontiool 
shall  be  made  to  a  purchaser  for  valuable  consideratioB,  who  shall  not 
have  expsess  notice  of  the  voidaUe  estate,  then  and  in  such  case  the 
Yoidahle  estate  shall  not  be  confirmed  as  against  such  purchaser  and 
the  persons  claiming  under  him.** 

§•  S9.  ^'  And  be  it  fuiiher  enacted,  that  if  a  base  fee  in  any  lands, 
and  the  remainder  or  reversion  m  fee  in  the  same  lands,  shall  at  fbe 
time  of  the  passing  of  this  act,  op  at  any  time  afterwards,  be  united  in 
the  same  person,  and  at  any  time  after  the  passing  ot  this  act  there 
shall  be  no  intermediate  estate  between  the  base  fee  and  the  remain- 
der or  reversion,  then  and  ift  such  case  the  base  fee  shall  not  merge, 
but  shall  be  ipso  facto  enlarged  into  as  large  an  estate  as  the  tenant 
ki  tail,  with  the  consent  of  the  protector,  if  any,  might  have  created 
by  any  dispoeition  under  this  act  it  4such  remainder  <Nr  rever6i<MD  had 
been  vested  in  any  other  person.*' 

§.  40.  ^^  And  be  it  farther  enacted,  that  every  disposition  of  lands 
under  this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  sens 
one  of  the  assurances  (not  being  a  wiB)  by  which  such  tenant  in  taS 
could  have  made  the  disposition  if  his  estate  were  an  estate  at  law  in 
fee  simple  absolute :  provided  nerertbeless,  that  no  disposition  by  a 
tenant  in  tail  shall  be  of  any  force  either  at  law  or  in  equity,  under 
this  act,  unless  made  or  evidenced  by  deed ;  and  that  no  disposition  by 
a  tenant  in  tai)  resting  only  in  conMot,  eith^  express  or  implied,  or 
otherwise,  and  whether  support^  by  a  valuable  or  meritwions  cod- 
sideratiom  or  not,  shall  be  of 'Sliy  fotee  at  law  or  in  equity  under  this 
act,  notwithstamfing  such  dii^xMsition  shall  be  made  or  evidenced  by 
deed ;  and  if  the  tenant  in  tail  makitig  the  disposition  shall  be  a  mar- 
ried woman,  the  concurrence  of'  her  husband  shall  be  necessaiy  to 
give  effeet  to  the  same ;  and  any  deed  which  may  be  executed  by  her 
for  effecting  the  disposition  shall  be  aolmowledged  by  her  as  herein- 
after directed.'* 

§.  41.  '^P^vided  always,  and  be  it  ftuiher  enacted,  that  no  as- 
snance  by  which  any  disposition  of  lands  shall  be  effected  under  Ais 
act  by  a  tenant  in  tail  thetecf,  (exe^t  a  lease  for  any  term  not  ex- 
Qseding  twenty^one  years,  to  commence  £rom  the  date  of  such  lease, 
or  from  any  time  not  exoeeding  twelve  calendar  months  fiom  the  date 
of  such  lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  Ae 
time  of  granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  five 
sixth  parts  of  a  rack  rent,)  shall  have  any  operation  under  this  act 
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unless  it  be  inroUed  in  His  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof;  and  if  the  aasivance 
by  which  any  disposition  of  lands  shaU  be  effected  undor  this  act 
shall  be  a  bargain  and  sale,  siich  assuninoe,  altliough  not  ini^dled 
within  the  time  prescribed  by  4he  act  passed  in  the  twenty-seventli 
year  of  the  mga  of  His  Majesty  King  Henry  the  Eighth,  intituled 
f^  ^tmMmmU  cf  bargaine  ond  Hole^,  shall,  if  iaioUed  in  the  said 
Court  of -Chancery  within  the  time  prescribed  by  this  clause,  be  as 
good  and  valid  as  the  same  would  have  been  if  the  same  had  been  in- 
fofled  in  the  said  court  within  the  time  prescribed  by  the  said  act  of 
Henry  the  Eighth." 

^.  42.  ^  And  be  it  further  enacted,  that  the  consent  of  the  protector 
of  a  settkm^it  to  the  disposition  under  this  act  of  a  tenant  in  tsul 
shall  be  given  either  by  the  same  assurance  by  which  the  cBspositioxi 
shall  be  effected,  or  by  a  deed  distinct  from  the  assurance,  and  to  be 
executed  either  on  or  at  any  time  bdEare  the  day  on  which  the  as- 
surance shall  be  made,  otherwise  &e  consent  fihall  be  void  * 

§.  48.  ^  And  be  it  further  enacted,  that  if  the  protector  of  a  settle-^ 
ment  shall,  by  a  distinct  deed,  give  his  consent  to  th^  disposition  of  a 
tenant  in  tail,  it  shall  be  considered  that  such  protector  has  given  an 
absolute  and  unqualified  consent,  unless  in  such  deed  he  shall  i^rfer 
to  the  particular  asMuanoe  by  which  the  disposition  shall  be  effected, 
and  shall -ccmfine  his  consent  to  the  disposition  thereby  made.^' 

^.  44.  ^^  And  be  it  further  enacted,  that  it  shall  not  be  lawful  for  the 
protector  of  a  settlement  who,  under  this  ac^  shall  have  given  his  con- 
sent to  the  disposition  of  a  tenant  in  tail,  to  revoke  sucb  consent"* 

§.  4A.  ^^  And  be  it  further  enacted,  that  sny  married  woman,  being 
either  alone  or  joioUy  with  has  husband  protector  ot  a  settlement, 
may  under  this  act,  in  the  same  manner  as  if  she  were  a  fyem  #oIe, 
give  her  consent  io  the  du^sition  of  a  tenant  in  taiL" 

§.  46.  ''  Provided  alwayci,  and  be  it  further  enacted,  that  0^  eon- 
sent  of  aprotector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given 
by  a  deed  distinct  from  the  e^surance  by  which  the  disposition  shall 
be  effeeted  by  the  tenant  in  tail,  be  void,  unless  such  deed  be  imrolled 
in  His  Majesty's  High  Ckiurt  of  Qiencery,  either  at  or  bofoxe  the 
time  when  th^  assurance  shaU  b^  ioroUed." 

§.  47.  ^^  And  be  it  further  enaoted,  that  incases  of  dispositions  of 
lands  under  this  aict  by  teopnto  in  tail  thereof,  and  also  in  cases  of 
oonsent^  by  protectors  of  setttements  to  dispositions  of  lands  under 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of  Courts  of  Equity 
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shall  be  altogether  excluded,  either  on  thebehalf  of  a  person  claiming 
for  a  valuable  or  meritorious  consideration,  or  not,  in  regard  to  ihe 
specific  performance  of  contracts,  and  the  supplying  of  defects  in  the 
execution  either  of  the  powers  of  disposition  given  by  this  act  to 
tenants  in  tail,  or  of  the  powers  of  consent  given  by  this  act  to  pro- 
tectors of  settlements,  and  the  supplying  under  any  circumstances  of 
the  want  of  execution  of  such  powers  of  disposition  and  consent  re- 
spectively, and  in  regard  to  giving  effect  in  any  other  manner  to  any 
act  or  deed  by  a  tenant  in  tail  or  protector  of  a  settlement  which  in  a 
court  of  law  would  not  be  an  effectual  disposition  or  consent  under 
this  act ;  and  that  no  disposition  of  lands  under  this  act  by  a  tenant 
in  tail  thereof  in  Equity,  and  no  consent  by  a  protector  of  a  settle- 
ment to  a  disposition  of  lands  under  this  act  by  a  tenant  in  tail  there- 
of in  Equity,  shall  be  of  any  force^unless  such  disposition  or  consent 
would  in  case  of  an  estate  taQ  at  law  be  an  effectual  disposition  or 
consent  under  this  act  in  a  court  of  law.^ 

§.  48.  *^  Provided  always,  and  be  it  fiirther  enacted,  that  in  eveiy 
case  in  which  the  lord  high  chancellor,  lord  keeper  or  lords  commis- 
sioners  for  the  custody  of  the  great  seal,  or  other  the  person  or  per- 
sons  intrusted  with  the  care  and  commitment  .of  the  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  imsonnd 
mind,  or  His  Majesty's  High  Court  of  Chancery,  shall  be  the  pro- 
tector of  a  settlement,  such  lord  high  chancellor,  lord  keeper,  or  lords 
commissioners,  or  person  or  persons  so  intrusted  as  aforesaid,  or  the 
said  Court  of  Chancery  (as  the  case  may  be),  while  protector  of  such 
settlement,  shaQ,  on  the  motion  or  petition  in  a  summaiy  way  by  a 
tenant  in  tail  under  such  settlement,  have  foil  power  to  Consent  to  a 
disposition  under  this  act  by  such  tenant  in  tail,  and  the  disposition 
to  be  made  by  such  tenant  in  tail  upon  such  motion  or  petition  a» 
aforesaid  shall  be  such  as  shall  be  approved  of  by  such  lord  high 
chancellor,  lord  keeper,  or  lords  commissioners,  or  person  or  persons 
so  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the  case 
may  be) ;  and  it  shall  be  lawfol  for  such  lord  high  chancellor,  lord 
keeper,  or  lords  commissioners,  or  person  or  persons  so  intrusted  as 
aforesaid,  or  the  said  Court  of  Chancery  (as  the  case  may  be),  to  make 
such  orders  in  the  matter  as  shall  be  thought  necessaiy ;  "and  if  such 
lord  high  chancellor,  lord  keeper,  or  lords  commissioners,  or  peison 
or  persons  so  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery 
(as  the  case  maybe),  shall,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  and  there  shall  be  any  other  person  pro- 
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tecto):  of  the  same  seitlemeDt  jointly  with  such  person  as  aforesaid, 
then  and  in  every  such  case  the  disposition  by  the  tenant  in  tail, 
though  approved  of  as  aforesaid,  shall  not  be  valid,  unless  such  other 
person  being  protector  as  aforesaid  shall  consent  thereto  in  the  man* 
ner  in  which  the  consent  of  the  protector  is  by  this  act  required  to  be 
given." 

§.  49.  **  Provided  always,  and  be  it  further  enacted,  That  in  every 
case  in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners for  the  custody  of  the  Great  Seal,  or  other  the  person  or 
persons  intrusted  with  the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  un- 
sound mind,  or  his  Majesty's  high  court  of  chancery,  shall  be  the 
protector  of  a  settlement,  no  document  or  instrument,  as  evidence 
of  the  consent  of  such  protector  fo  the  disposition  of  a  tenant  in 
tail  under  such  settlement,  shall  be  requisite  beyond  the  order  in 
obedience  to  which  the  disposition  shall  have  been  made.'* 

§.  50.  *^  And  be  it  finlher  enacted.  That  all  the  previous  clauses 
in  this  act,  so  far  as  circumstances  and  the  different  tenures  will 
admit,  shall  apply  to  lands  held  by  copy  of  court  roll,  except  that 
a  disposition  of  any  such  lands  under  this  act  by  a  tenant  in  tail 
thereof  whose  estate  shall  be  an  estate  at  law,  shall  be  made  by 
surrender,  and  except  that  a  disposition  of  any  such  latfds  under 
this  act  by  a  tenant  in  tail  Uiereof,  whose  estate  shall  be  merely  an 
estate  in  equity,  may  be  made  either  by  surrender  or  by  a  deed  as 
hereinafter  provided,  and  except  so  far  as  such  clauses  are  otherwise 
altered  or  varied  by  the  clauses  herein  after  contained.*' 

§.  51.  ^^  Provided  always,  and  be  it  further  enacted,  that  if  the 
consent  of  the  protector  of  a  settlement  to  the  disposition  of  lands 
held  by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  be  given 
by  deed,  such  deed  shall,  either  at  or  before  the  time  when  the  sur- 
render shall  be  made  by  which  the  disposition  shall  be  effected,  be 
executed  by  such  protector,  and  produced  to  the  lord  of  the  manor 
of  which  the  lands  are  parcel,  or  to  his  steward,  or  to  the  deputy  of 
such  steward ;  and  the  consent  of  such  protector  shall  be  void  unless 
such  deed  shall  be  so  executed  and  produced ;  and  on  the  production 
of  the  deed  the  lord,  or  steward  or  deputy  steward,  shall  by  writing 
under  his  hand,  to  be  indorsed  on  the  deed,  acknowledge  that  the 
same  was  produced  within  the  time  limited,  and  shall  cause  such 
deed,  with  the  indorsement  thereon,  to  be  entered  on  the  court  rolls 
of  the  manor;  and  the   indorsement,  purporting  to  be  so,  signed, 
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shall  of  itself  be  primd  facie  evidence  that  the  deed  was  produced 
within  the  time  limited,  and  that  the  person  who  signed  the  indorae- 
ment  was  the  lord  of  the  manor,  or  his  steward,  or  the  deputy  of 
such  steward;  and  after  such  deed  shall  have  been  so  entered  the 
lord  of  the  manor,  or  his  steward,  or  the  deputy  of  such  steward, 
shall  indorse  thereon  a  memorandum  signed  by  him,  testifying  the 
entry  of  the  same  on  the  court  rolls.** 

§.  52.  ^'  Provided  always,  and  be  it  further  enacted.  That  if  the 
consent  of  the  protector  of  a  settlement  to  the  disposition  of  lands 
held  by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shaU  not  be 
given  by  deed,  then  and  in  such  case  the  consent  shall  be  given  by 
the  protector  to  the  person  taking  the  surrender  by  which  the  dispo- 
sition shall  be  effected ;  and  if  the  surrender  shall  be  made  out  of 
court,  it  shall  be  expressly  stated  in  the  memorandum  of  such  sur- 
render that  such  consent  had  been  given,  and  such  memorandum 
shaU  be  signed  by  the  protector ;  and  the  lord  of  the  manor  of  whidi 
the  lands  are  parcel,  or  his  steward,  or  the  deputy  of  such  steward, 
shall  cause  the  memorandum,  with  such  statement  therein  as  to  the 
consent,  to  be  entered  on  the  court  rolls  of  the  manor ;  and  such 
memorandum  shall  be^od  evidence  of  the  consent  and  of  the  sur- 
render therein  stated  to  be  made ;  and  the  entry  of  the  memorandum 
on  the  court  rolls,  or  a  copy  of  such  entry,  shall  be  as  available  ton 
the  purposes  of  evidence  as  any  other  entry  on  the  court  rolls^  or  a 
copy  thereof;  but  if  the  surrender  shall  be  made  in  court,  the  lord  of 
the  manor,  or  his  steward,  or  the  deputy  of  such  steward,  diall 
cause  an  entry  of  such  surrender,  containing  a  statement  that  such 
consent  had  been  given,  to  be  made  on  the  court  rolls ;  and  the  entiy 
of  such  surrender  on  the  court  rolls,  or  a  copy  of  such  entry,  shaD 
be  as  available  for  the  purposes  of  evidence  as  any  oth^  entiy  oa 
the  court  rolls,  or  a  copy  thereof." 

§.  53.  ^^  Provided  always,  and  be  it  further  enacted,  That  a  tenant  id 
tail  of  lands  held  by  copy  of  court  roll,  whose  estate  shaU  be  merdy 
an  estate  in  equity,  shall  have  full  power  by  deed  to  dispose  of  such 
lands  under  this  act  in  the  same  manner  in  every  reapect  aa  he  could 
have  done  if  they  had  been  of  freehold  tenure;  and  aU  the  previous 
clauses  in  this  act  shall,  so  far  as  circumstances  will  admit,  apply  to 
the  lands  in  respect  of  which  any  such  equitable  tenant  in  tail  shall 
avail  himself  of  this  present  clause;  and  the  deed  by  which  the  dis- 
position shall  be  effected  shall  be  entered  on  the  court  rolls  of  the 
manor  of  which  the  lands  thereby  disposed  of  may  be  parcel ;  and  if 
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tbeie  shall  be  a  protector  to  consent  to  the  disposition,  and  such 
protector  shall  g^ve  his  consent  by  a  distinct  deed,  the  consent  shall 
be  Yoid  unless  the  deed  of  consent  be  executed  by  the  protector 
either  on  or  at  any  time  before  the  day  on  which  the  deed  of  disposi- 
tion shall  be  executed  by  the  equitable  tenant  in  tail ;  and  such  deed 
of  consent  shall  be  entered  on  the  court  rolls ;  and  it  shall  be  impe- 
rative on  the  lord  of  the  manor,  or  his  steward,  or  the  deputy  of 
such  steward,  when  required  so  to  do,  to  enter  such  deed  or  deeds 
on  the  court  rolls,  and  he  shall  indorse  on  each  deed  so  entered  a 
memorandum,  signed  by  him,  testifying  the  entry  of  the  same  on 
the  court  rolls :  Provided  always,  that  every  deed  by  which  lands 
held  by  copy  of  court  roll  shall  be  disposed  of  under  this  clause,  by 
an  equitable  tenant  in  tail  thereof,  shall  be  void  against  any  person 
claiming  such  lands,  or  any  of  them,  for  valuable  consideration 
nnderany  subsequent  assurance  duly  entered  on  the  court  rolls  of  the 
manor  of  which  the  lands  may  be  parcel,  unless  the  deed  of  dispo- 
sition by  the  equitable  tenant  in  tail  be  entered  on  the  court  rolls  of 
such  manor  before  the  subsequent  assurance  shall  have  been  entered.*' 

§•  64.  **  Provided  always,  and  be  it  further  enacted.  That  in  no 
case  where  any  disposition  under  this  act  of  lands  held  by  copy  of 
court  roll,  by  a  tenant  in  tail  thereof,  shall  be  effected  by  surrender 
or  by  deed,  shall  the  surrender  or  the  memorandum,  or  a  copy 
thereof,  or  the  deed  of  disposition,  or  the  deed,  if  any,  by  which 
the  protector  shall  consent  to  the  disposition,  require  inrolment 
otherwise  than  by  entry  on  the  court  rolls.^ 

§.  55.  '^  And  be  it  further  enacted,  That  ailer  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and  thirty-three,  so  much 
of  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  intituled  an  act  to  amend  the  laws  relating 
to  bankrupts^  as  empowers  the  commissioners  named  in  any  com- 
mission of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of 
any  lands,  tenements,  and  hereditaments,  situate  either  in  England 
or  Irelandi  whereof  such  bankrupt  shall  be  seised  of  any  estate  tail 
in  possession,  reversion,  or  remainder,  and  whereof  no  reversion,  or 
remainder  is  in  the  crown,  the  gift  or  provision  of  the  crown,  shall 
be  and  the  same  is  hereby  repealed :  Provided  always,  that  such 
repeal  shall  not  extend  to  the  lands,  whatever  the  tenure  may  be,  of 
any  person  adjudged  a  bankrupt  under  any  commission  of  bankrupt, 
or  under  any  fiat  which,  in  pursuance  of  the  said  act  of  the  sixth 
year  of  the  reign  of  King  George  the  Fourth,  or  of  any  former  act 
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concerning  bankrapts,  or  of  an  act  passed  in  the  first  and  second 
years  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled 
an  act  to  establish  a  court  of  bankruptcy y  hath  been  or  shall  be 
issued  on  or  before  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  tliirty-three :  Provided  also,  that  such  repeal  shall 
not  have  the  effect  of  reviving  in  any  respect  the  acts  repealed  by 
the  said  act  of  the  sixth  year  of  the  reign  of  King  George  the  Fourth, 
or  any  of  them." 

§.  56.  ^^  And  be  it  further  enacted,  That  any  commissioner  actiug 
in  the  execution  of  any  fiat  which  after  the  thirty-first  day  of  Decern- 
'ber  one  thousand  eight  hundred  and  thirty-three  shall  be  issued  in 
pursuance  of  the  said  act  passed  in  the  first  and  second  years  of  the 
reign  of  King  William  the  Fourth,  under  which  any  person  shall  be 
adjudged  a  bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any 
time  afterwards,  before  he  shall  have  obtained  his  certificate,  shall  be 
an  actual  tenant  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose 
of  such  lands  to  a  purchaser  for  valuable  consideration,  for  the  benefit 
of  the  creditors  of  such  actual  tenant  in  tail,  and  shall  create  by  any 
such  disposition  as  large  an  estate  in  the  lands  disposed  of  as  the 
actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could  have 
done  under  this  act  at  the  time  of  such  disposition:  Provided 
always,  that  if  at  the  time  of  the  disposition  of  such  lands,  or  any 
of  them,  by  such  commissioner  as  aforesaid,  there  shall  be  a  pro- 
tector of  the  settlement  by  which  the  estate  of  such  actual  tenant  in 
tail  in  the  lands  disposed  of  by  such  commissioner  was  created,  and 
the  consent  of  such  protector  would  have  been  requisite  to  have 
enabled  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  to 
have  disposed  of  such  lands  to  the  full  extent  to  which,  if  there  had 
been  no  such  protector,  he  could  under  this  act  have  disposed  of  the 
same,  and  such  protector  shall  not  consent  to  the  disposition,  then 
and  in  such  case  the  estate  created  in  such  lands,  or  any  of  them,  by 
the  disposition  of  such  commissioner,  shall  be  as  large  an  estate  as 
the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could  at 
the  time  of  such  disposition  have  created  under  this  act  in  such  lands 
without  the  consent  of  the  protector.** 

§.  57.  ^^  And  be  it  further  enacted.  That  any  commissioner  acting 
in  the  execution  of  any  such  fiat  as  aforesaid  under  which  any  person 
shall  be  adjudged  a  bankrupt  who  at  the  time  of  issuing  such  fiat^ 
or  at  any  time  afterwards  before  he  shall  have  obtained  bis  certifi- 
cate, shall  be  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any 
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teniure^  shall  by  deed  dispose  of  snch  lands  to  a  purchaser  for  valu- 
able, consideiation,  for  the  benefit  of  the  creditors  of  the  person  so 
entitled  as  aforesaid,  provided  at  the  time  of  the  disposition  there  be 
no  protector  of  the  settlement  by  which  the  elstate  tail  converted  into 
the  base  fee  was  created ;  and  by  such  disposition  the  base  fee  shall 
be  enlarged  into  as  large  an  estate  as  the  same  could  at  the  time  of 
fiuch  disposition  have  been  enlarged  into  under  this  act  by  the  person 
6o  entitled  if  he  had  not  become  bankrupt/' 

§.  58.  ^^  And  be  it  further  enacted,  That  the  commissioner  acting 
in  the  execution  of  any  such  fiat  as  aforesaid  under  which  a  person 
being,  or  before  obtaining  his  certificate  becoming,  an  actual  tenant 
in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base 
fee  in  lands  of  any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if 
there  shall  be  a  protector  of  the  settlement  by  which  the  estate  tail 
of  such  actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base 
fee,  (as  the  case  may  be,)  was  created,  stand  in  the  place  of  such 
actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  so  far 
as  regards  the  consent  of  such  protector ;  and  the  disposition  of  such 
lands,  or  any  of  them,  by  such  commissioner  as  aforesaid,  if  made 
with  the  consent  of  such  protector,  shall,  whether  such  commissioner 
may  have  made  under  this  act  a  prior  disposition  of  the  same  lands 
without  the  consent  of  such  protector  or  not,  or  whether  a  prior  sale 
or  conveyance  of  the  same  lands  shall  have  been  made  or  not,  under 
the  said  acts  of  the  sixth  year  of  King  George  the  Fourth  and  the 
first  and  second  years  of  King  William  the  Fourth,  or  either  of 
them,  or  any  acts  hereafter  to  be  passed  concerning  bankrupts,  have 
the  same  e^ect  as  such  disposition  would  have  had  if  such  actual 
tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  had  not  be- 
come bankrupt,  and  such  disposition  had  been  made  by  him  under 
this  act,  with  the  consent  of  such  protector ;  and  all  the  previous 
clauses  of  this  act,  in  regard  to  the  consent  of  the  protector  to  the 
disposition  of  a  tenant  in  tail  of  lands  not  held  by  copy  of  court 
roll,  and  in  regard  to  the  time  and  manner  of  giving  such  consent, 
and  in  regard  to  the  inrolment  of  the  deed  of  consent,  where  such 
deed  shall  be  distinct  from  the  assurance  by  which  the  disposition  of 
the  commissioner  shall  be  effected,  shall,  except  so  far  as  the  same 
may  be  varied  by  the  clause  next  heiein-after  contained,  apply  to 
en-ery  consent  that  may  be  given  by  virtue  of  this  present  clause." 

§.  59.  "  And  be  it  further  enacted.  That  every  deed  by  which  any 
commissioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid 
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shall,  under  this  act,  dispose  of  lands  not  held  by  copy  of  court-ioH, 
shall  be  void  unless  inrolled  in  his  Majesty^s  high  court  of  chaacery 
within  six  calendar  months  after  the  execution  thereof;  and  erery 
deed  by  which  any  commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by  copy 
of  court-roll,  shall  be  entered  on  the  court-rolls  of  the  manor  of 
which  the  lands  may  be  parcel ;  and  if  there  shall  be  a  protector  who 
shall  consent  to  the  disposition  of  such  lands  held  by  copy  of  court- 
roll,  and  he  shall  give  his  consent  by  a  distinct  deed,  the  consent 
shall  be  void  unless  the  deed  of  consent  be  executed  by  the  protector 
either  on  or  at  any  time  before  the  day  on  which  the  deed  of  dispo- 
sition shall  be  executed  by  the  commissioner:  and  such  deed  of  con- 
sent shall  be  entered  on  the  court-rolls ;  and  it  shall  be  imperadve  on 
the  lord  of  every  manor  of  which  any  lands  disposed  of  under  this 
act  by  any  such  commissioner  as  aforesaid  may  be  parcel^  or  the 
steward  of  such  lord,  or  the  deputy  of  such  steward,  to  enter  on  the 
court-rolls  of  the  manor  every  deed  required  by  this  present  danse  to 
be  entered  on  the  court-rolls,  and  he  shall  indorse  on  every  deed  so 
entered  a  memorandum,  signed  by  him,  testifying  the  entry  of  the 
same  on  the  court-rolls.^ 

§.  60.  ^^  And  be  it  further  enacted.  That  if  any  Commissioner  act- 
ing in  the  execution  of  any  such  fiat  as  aforesaid  shall,  under  this  act, 
dispose  of  any  lands  of  any  tenure  of  which  the  bankrupt  shall  be 
actual  tenant  in  tail,  and  in  consequence  of  their  being  a  protector  of 
the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail  was 
created,  and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by 
such  disposition  be  created  in  such  lands,  and  if  at  any  time  after^^ 
wards  during  the  continuance  of  the  base  fee  there  shall  cease  to  be 
a  protector  of  such  settlement,  then  and  in  such  case,  and  immedi- 
ately thereupon,  such  base  fee  shall  be  enlarged  into  the  same  estate 
into  which  the  same  could  have  been  enlarged  under  this  act  if  at  the 
time  of  the  disposition  by  such  commissioner  as  aforesaid  there  had 
been  no  such  protector.** 

§.  61.  ^  And  be  it  fiirther  enacted.  That  if  a  tenant  in  tail  entitled 
to  a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bankrupt  at 
the  time  when  there  shall  be  a  protector  of  the  settlement  by  which 
the  estate  tail  converted  into  the  base  fee  was  created,  and  if  such 
lands  shall  be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year 
of  King  George  the  Fourth  and  the  first  and  second  years  of  King 
William  the  Fourth,  or  either  of  them,  or  any  other  acts  hereafter  to 
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be  passed  concerning  bankrupts,  and  if  at  any  time  afterwards  during 
the  continuance  of  the  base  he  in  such  lands  there  shall  cease  to  be 
a  protector  of  such  settlement,  then  and  in  such  case,  and  immedi- 
ately thereupon,  the  base  fee  in  such  lands  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged  under  this 
act  if  at  the  time  of  the  adjudication  of  such  bankruptcy  there  had 
been  no  such  protector,  and  the  commissioner  acting  in  the  exe- 
cution of  the  fiat  under  which  the  tenant  in  tail  so  entitled  shall 
have  been  adjudged  a  bankrupt  had  disposed  of  such  lands  under 
this  act^ 

§.  62.    ^'  Provided  always,  and  be  it  further  enacted.  That  where 
an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail 
entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  hare  already 
created  or  shall  hereafter  create  in  such  lands,  or  any  of  them,  a 
voidable  estate  in  favour  of  a  purchaser  for  valuable  copsideration, 
and  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  afore- 
said, shall  be  adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid, 
and  the  commissioner  acting  in  the  execution  of  such  fiat  shall  make 
any  disposition  under  this  act  of  the  lands  in  which  such  voidable 
estate  shall  be  created,  or  any  of  them,  then  and  in  such  case,  if 
there  shall  be  no  protector  of  the  settlement  by  which  the  estate  tail 
of  the  actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base 
fee,  as  the  case  may  be,  was  created,  or  being  such  protector  he  shall 
consent  to  the  disposition  by  such  commissioner  as  aforesaid,  whether 
tsmch  commissioner  may  have  made  under  this  act  a  previous  dispo- 
fdtion  of  such  lands  or  not,  or  whether  a  prior  sale  or  conveyance  of 
the  same  lands  shall  have  been  made  or  not  under  the  said  acts  of 
the  sixth  year  of  King  George  the  Fourth  and  tlie  first  and  second 
years  of  King  William  the  Fourth,  or  either  of  them,  or  any  other 
acts  hereafter  to  be  passed  concerning  bankrupts,  the  disposition  by 
such  commissioner  shall  have  the  effect  of  confiiming  such  voidable 
estate  in  the  lands  thereby  disposed  of  to  its  fiill  extent  as  against 
an  persons  except  those  whose  rights  are  saved  by  this  act ;  and  if  at 
the  time  of  tlie  disposition  by  such  commissioner,  in  the  case  of  an 
actual  tenant  in  tail,  there  shall  be  a  protector,  and  such  protector 
shall  not  consent  to  the  disposition  by  such  commissioner,  and  such 
actual  tenant  in  tail,  if  he  had  not  been  adjudged  a  bankrupt,  would 
not  vrithout  such  consent  have  been  capable  under  this  act  of  con- 
firming the  voidable  estate  to  its  full  extent,  then  and  in  such  case  such 
disposition  shall  have  the  efiect  of  confirming  such  voidable  estate 
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SO  £Bur  as  such  actual  tenant  in  tail,  if  he  had  not  been  adjudged  a 
bankrupt,  could  at  the  time  of  such  disposition  have  been  capable 
under  this  act  of  confirming  the  same  without  such  consent ;  and  if 
at  any  time  after  the  disposition  of  such  lands  by  such  commis^oner^ 
and  while  only  a  base  fee  shall  be  subsisting  in  such  lands,  there  shall 
cease  to  be  a  protector  of  such  settlement,  and  such  protector  shall 
not  have  consented  to  the  disposition  by  such  commissioner,  then 
and  in  such  case  such  voidable  estate,  so  £bu:  as  the  same  may  not 
have  been  previously  confirmed,  shall  be  confirmed  to  its  full  extent 
as  against  all  persons  except  those  whose  rights  are  saved  by  this 
act :  provided  always,  that  if  the  disposition  by  any  such  commis- 
sioner as  aforesaid  shall  be  made  to  a  purchaser  for  valuable  con- 
sideration, who  shall  not  have  express  notice  of  the  voidable  estate, 
then  and  in  such  case  the  voidable  estate  shall  not  be  confirmed 
against  such  purchaser  and  the  persons  claiming  under  him.'' 

§.  63.  ^^  And  be  it  fiuther  enacted,  that  all  acts  and  deeds  done  and 
executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  ad- 
judged a  bankrupt  under  any  such  fiat  as  aforesaid,  and  which  shall 
afiect  such  lands  or  any  of  them,  and  which,  if  he  had  been  seised  of 
or  entitled  to  such  lands  in  fee  simple  absolute,  would  have  been  void 
against  the  assignees  of  the  bankrupt's  estate,  and  all  persons  claiming 
under  them,  shall  be  void  against  any  disposition  which  may  be  made 
of  such  lands  under  this  act  by  such  commissioner  as  aforesaid." 

§.  64.  ^^  Provided  always,  and  be  it  finlher  enacted,  that,  subject 
and  without  prejudice  to  the  powers  of  disposition  given  by  this  act 
to  the  commissioner  acting  in  the  execution  of  any  such  fiat  as  afoie* 
said  under  which  a  person  being,  or  before  obtaining  his  certificate  be- 
coming, an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in 
tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  be  adjudged  a 
bankrupt,  and  also  subject  and  without  prejudice  to  the  estate  in  such 
lands  which  may  be  vested  in  the  assignees  of  the  bankrupt's  estate, 
and  also  subject  and  without  prejudice  to  the  rights  of  all  persons 
claiming  under  the  said  assignees  in  respect  of  such-  lands  or  any  of 
them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  afore- 
said, shall  have  the  same  powers  of  disposition  under  this  act  in 
regard  to  such  lands  as  he  would  have  had  if  he  had  not  become 
bankrupt." 

§.  65.  ^^  And  be  it  fiuther  enacted,  that  any  disposition  under  this 
act  of  lands  of  any  tenure  by  any  commissioner  acting  in  the  execution 
of  any  such  fiat  as  aforesaid  under  which  a  person  being,  or  before 
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obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of  siich  lands, 
or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands  shall  be  adjudged 
a  bankrupt,  shall,  although  the  bankrupt  be  dead>  at  the  time  of  the 
disposition  (a),  be  in  the  following  cases  as  valid  and  effectual  as  the 
same  would  have  been,  and  have  the  same  operation  under  this  act, 
as  the  same  would  have  had,  if  the  bankrupt  were  alive ;  (that  is  to 
say,)  in  case  at  the  time  of  the  bankrupt's  decease  there  shall  be  no 
protector  of  the  settlement  by  which  the  estate  tail  of  the  actual  tenant 
in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  n^ay  be, 
was  created ;  or  in  case  the  bankrupt  had  been  an  actual  tenant  in 
tail  of  such  lands,*  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands,  and 
either  no  protector  of  the  settlement  by  which  the  estate  tail  was  cre- 
ated, or  a  protector  of  such  settlement  who,  in  the  manner  required  by 
this  act,  shall  consent  to  the  disposition,  or  a  protector  of  such  set- 
tlement who  shall  not  consent  to  the  disposition ;  or  in  case  the  bank- 
rupt had  been  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  and 
there  shall  at  the  time  of  the  disposition  be  any  issue  who  if  the  base 
fee  had  not  been  created  would  have  been  actual  tenant  in  tail  of  such 
lands,  and  either  no  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  a  base  fee  was  created,  or  a  protector  of  such  settlement 
who,  in  the  manner  required  by  this  act,  shall  consent  to  the  disposition.'' 
§.  66.  And  be  it  further  enacted,  that  every  disposition  which  under 
this  act  may  be  made  by  any  commissioner  acting  in  the  execution  of 
any  such  fiat  as  aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in 
every  case  in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not 
be  merely  an  estate  in  equity,  operate  in  the  same  manner  as  if  such 
lands  had,  for  the  same  estate  which  shall  have  been  acquired  by  the 
disposition  by  such  commissioner  as  aforesaid,  been  duly  surrendered 
into  the  hands  of  the  lord  of  the  manor  of  which  they  may  be  parcel, 
to  the  use  of  the  person  to  whom  the  same  shall  haye  been  disposed 
of  by  such  commissioner ;  and  the  person  to  whom  the  lands  shall  have 
been  so  disposed  of  by  such  commissioner  may  claim  to  be  admitted 
tenant  of  such  lands,  to  hold  the  same  by  the  ancient  rents,  customs,  and 
services,  in  the  same  manner  as  if  such  lands  had  been  duly  surrendered 

(a)  N.  B.  In  Doe  d.  Spencer  v.  Clarke,  to  a  fee  simple  conditional.     Note  also 

5  Bam.  &  Aid.  458,  the  power  given  by  that  the  1  Jac.  1.  c.  15,  was  repealed  by 

1  Jac.  1.  c.  15.  §.  17,  to  proceed  in  the  the  6  Geo.  4.  c.  16.     Ante,  pt.  1.  pp. 

distribution  of  the  lands,  &c.  of  a  bank-  68,  69,  101. 
rupt,  after  Ins  death,  was  held  to  extend 
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to  his  use  into  the  hands  of  the  lord  of  the  manorof  which  such  landsmay 
be  parcel,  and  shall,  upon  being  admitted  tenant  of  such  lands,  to  hold 
the  same  as  aforesaid,  pay  the  fines,  fees,  and  other  dues  which  could 
have  been  lawfully  demanded  upon  such  admittance  if  such  lands  had, 
for  the  same  estate  which  shall  have  been  acquired  by  the  dispoation 
by  such  commissioner  as  aforesaid,  passed  by  surrender  into  the  hands 
of  the  lord,  to  the  use  of  the  person  so  admitted.'' 

§.  67.  ^^  And  be  it  further  enacted,  that  the  rents  and  profits  of  any 
lands  of  which  any  commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  hath  power  to  make  disposition  under  this  act  shall  in 
the  meantime  and  until  such  disposition  shall  be  made,  or  until  it  shaD 
be  ascertained  that  such  disposition  shall  not  be  required  for  the  benefit 
of  the  creditors  of  the  person  adjudged  bankrupt  under  the  fiat,  be 
received  by  the  assignees  of  the  estate  of  the  bankrupt,  for  the  benefit 
of  his  creditors ;  and  the  assignees  may  proceed  by  action  of  debt  for 
the  recovery  of  such  rents  and  profits,  or  may  distrain  for  the  same 
upon  the  lands  subject  to  the  payment  thereof,  and  in  case  any  action 
of  trespass  shall  be  brought  for  taking  any  such  distress  may  plead 
thereto  the  general  issue,  and  give  this  act  or  other  special  matter  in 
evidence,  and  also,  in  case  any  such  distress  shall  be  replevied,  shaD 
have  power  to  avow  or  make  cogniasance  generally  in  such  manner 
and  form  as  any  landlord  may  now  do  by  virtue  of  the  statute  made 
in  the  eleventh  year  of  the  reign  of  his  Majesty  King  George  the 
Second,  intituled  an  act  far  the  more  effectual  securing  the  payment 
of  rents  and  preventing  frauds  by  tenants,  or  by  any  other  law  or 
statute  now  in  force  or  hereafter  to  be  made  for  the  more  effectually 
recovering  of  rent  in  arrear ;  and  such  assignees,  and  their  bailifi, 
agents,  and  servants,  shall  also  have  all  such  and  the  same  remedies, 
powers,  privileges,  and  advantages  of  pleading,  avowing,  and  making 
cognizance,  and  be  entitled  to  the  same  costs  and  damages,  and  the 
same  remedies  for  the  recovery  thereof,  as  landlords,  th^  bailifi, 
agents,  and  servants,  are  now  or  hereafter  may  be  by  law  entitled  to 
have  when  rent  is  in  arrear;  and  such  assignees  shall  also  have 
the  same  power  and  authority  of  enforcing  the  observance  of  all 
covenants,  conditions,  and  agreements  in  respect  of  the  lands  of  which 
such  commissioner  as  aforesaid  hath  the  power  of  disposition  under 
this  act,  and  in  respect  of  the  rents  and  profits  thereof,  and  of  entry 
into  and  upon  the  same  lands  for  the  nonobservance  of  any  such 
covenant,  condition,  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  thereby  deter- 
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mining  and  putting  an  end  to  the  estate  of  the  persons  who  shall  not 
have  observed  such  covenants,  conditions,  and  agreements,  as  the 
bankrupt  would  have  had  in  case  he  had  not  been  adjudged  a  bank- 
rupt :  provided  always,  that  this  clause  shall  apply  to  all  lands  held 
by  copy  of  court  roU,  but  shall  only  apply  to  those  lands  of  any  other 
tenure  which  any  conunissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  may  have  power  to  dispose  of  under  this  act  after  the 
bankrupt's  decease." 

§.  68.  '^  And  be  it  further  enacted,  that  all  the  provisions  in  this 
act  contained  for  the  benefit  of  the  creditors  of  persons  who  under 
such  fiats  as  aforesaid  shall  be  adjudged  bankrupts  after  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  thirty-three, 
and  for  the  confirmation  in  consequence  of  bankruptcy  of  voidable 
estates  created  by  them,  shall  extend  and  apply  to  the  lands  of  any 
tenure  in  Ireland  of  such  persons  as  fiilly  and  efiectually  as  if  this 
act  had  throughout  extended  to  lands  of  any  tenure  in  Ireland; 
saving  always  the  rights  of  the  King's  most  excellent  Majesty,  his 
hdrs  and  successors,  to  any  reversion  or  remainder  in  the  crown  in 
lands  in  Ireland*'^ 

§.  69.  ^^  Provided  always,  and  be  it  further  enacted,  that  in  all  cases 
of  bankraptcy,  every  deed  of  disposition  under  this  act  of  lands  in 
Ireland  by  any  commissioner  acting  in  the  execution  of  any  such  fiat 
as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  settle- 
ment of  lands  in  Ireland  shall  consent,  shall  be  inroUed  in  his 
Majesty's  High  Court  of  Chancery  in  Ireland  within  six  calendar 
months  after  the  execution  thereof,  and  not  in  his  Majesty's  High 
Court  of  Chancery  in  England."^ 

§.  70.  ^^  And  be  it  finrther  enacted,  that  after  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-three  an  act  passed 
in  the  seventh  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  an  act  for  repealing  an  act  passed  in  the  thirty^ 
ninth  and  fortieth  years  of  the  reign  of  Ids  late  Majesty  King  George 
the  Third,  intituled  *  an  act  for  the  relief  of  persons  entitled  to 
entailed  estates  to  be  purchased  with  trust  monies^  and  for  making 
further  provision  in  lieu  thereof  (a),  shall  be  and  the  same  is  hereby 
repealed,    except   as  to    such  proceedings  under  the  act  hereby 

(a)  By  the  act  of  7  Geo.  4.  where  vested  might,  upon  petition  to  a  court 

money  was  subject  to  be  invested  in  of  equity,  be  paid  to  the  person  who 

freehold  or  copyhold  land  to  be  settled  would  have  been  tenant  in  tail  of  the 

in  tail,  the  same  instead  of  being  so  in-  land,  if  purchased. 


(370)  APPENDIX  TO  THE  COPYHOLDER. 

repealed  as  shall  have  been  commenced  before  the  first  day  of  JditiMifjf 
one  thousand  eight  hundred  and  thirty  •four,  and  which  may  be  con* 
tinued  under  the  authority  and  according  to  the  proyisions  of  the 
act  hereby  repealed :  provided  always^  that  the  act  repealed  by  tk 
said  act  of  the  seventh  year  of  the  reign  of  his  late  Majesty  Kbg 
George  the  Fourth  shall  not  be  revived.'' 

§.71.  ^'  And  be  it  further  enacted,  that  lands  to  be  sold,  whether 
freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money  arioog 
from  the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase 
of  lands  to  be  settled,  so  that  any  person,  if  the  lands  were  purchased, 
would  have  an  estate  tail  therein,  and  also  money  subject  to  be  in- 
vested in  the  purchase  of  lands  to  be  settled,  so  that  any  persoD,  if 
the  lands  were  purchased,  would  have  an  estate  tail  therem,  shall  for 
all  the  purposes  of  this  act  be  treated  as  the  lands  to  be  purchased, 
and  be  considered  subject  to  the  same  estates  as  the  lands  to  be  pur- 
chased would,  if  purchased,  have  been  actually  subject  to ;  and  aD 
the  previous  clauses  in  this  act,  so  far  as  circumstances  will  admi^ 
shall,  in  the  case  of  the  lands  to  be  sold  as  aforesaid  being  either  fiee- 
hold  or  leasehold,  or  of  any  other  tenure,  except  copy  of  court  roll, 
apply  to  such  lands  in  the  same  manner  as  if  the  lands  to  be  pur- 
chased with  the  money  to  arise  firom  the  sale  thereof  were  directed  to 
be  freehold,  and  were  actually  purchased  and  settled ;  and  shall,  in 
the  case  of  the  lands  to  be  sold  as  aforesaid  being  held  by  copy  of 
court  roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands  to 
be  purchased  with  the  money  to  arise  from  the  sale  thereof  were 
directed  to  be. copyhold,  and  were  actually  purchased  and  settled; 
and  shall,  in  the  case  of  money  subject  to  be  invested  in  the  purchase 
of  lands  to  be  so  settled  as  aforesaid,  apply  to  such  money  in  the 
same  manner  as  if  such  money  were  directed  to  be  laid  out  in  the 
purchase  of  freehold  lands,  and  such  lands  were  actually  purchased 
and  settled ;  save  and  except  that  in  every  case  where  under  this 
clause  a  disposition  shall  be  to  be  made  of  leasehold  lands  for  years 
absolute  or  determinable,  so  circumstanced  as  aforesaid,  or  of  money 
so  circumstanced  as  aforesaid,  such  leasehold  lands  or  money  shaD, 
as  to  the  person  in  whose  favour  or  for  whose  benefit  the  dispositioa 
is  to  be  made,  be  treated  as  personal  estate,  and,  except  in  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such  leasehold 
lands  or  money  shall  be  effected  shall  be  an  assignment  by  deed, 
which  shall  have  no  operation  under  this  act  unless  inroUed  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  after 


missiDner,  and  completed  by  inrolment  ia  the  same  manner  as  herein- 
before required  in  regard  to  lands  not  held  by  copy  of  court  roll." 

§,  72.  '*  And  be  it  fiirther  enacted,  that  so  far  as  regards  any  person 
a^udged  a  bankrupt  under  any  such  fiat  as  aforesaid,  the  provisions 
of  the  clause  lastly  herein-before  contained  shall,  for  the  benefit  of 
the  creditors  of  the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold, 
wlietbet  freehold  or  leasehold,  or  of  acy  other  tenure,  where  the 
money  arising  fivm  the  sale  thereof  shall  be  subject  to  be  invested 
in  the  purchase  of  lands  to  be  settled  so  that  the  bankrupt,  if 
the  lands  were  purchased,  would  have  an  estate  tail  therein,  and 
also  to  money  under  the  control  of  any  coiut  of  equity  in  Ireland, 
or  of  or  to  which  any  individuals  as  trustees  may  be  possessed  or 
entitled  in  Ireland,  and  which  shall  be  subject  to  be  invested  in  the 
purchase  of  lands  to  be  settled  bo  that  the  bankrupt,  if  the  lands 
were  purchased,  would  have  an  estate  iail  therein,  as  fi]lly  and 
eSectoally  as  if  this  act  had  throughout  extended  to  Ireland :  Pro- 
vided always,  that  every  deed  to  be  executed  by  any  commissioner 
or  protector,  in  pursuance  of  this  clause,  in  regard  to  lands  in  Ire- 
land to  be  so  sold  as  aforesaid,  shall  be  inrolled  in  his  Majesty's 
High  Court  of  Chancery  in  Ireland  within  six  calendar  months  after 
the  execution  thereof;  but  every  deed  to  be  executed  by  any  com- 
missioner or  protector,  in  pursuance  of  this  clause,  in  regard  to  money 
subject  to  be  invested  in  the  purchase  of  lands  to  be  so  settled  as 
aforesfud,  shall  be  inrolled  in  his  MajeBty''8  High  Court  of  Chancery 
in  England  within  six  calendar  months  afler  the  execution  thereof, 
and  not  in  his  Majesty^s  High  Court  of  Chancery  in  Ireland;  saving 
always  the  rights  of  the  King^s  most  excellent  Majesty,  his  heirs  and 
successors,  to  any  reversion  or  remainder  in  the  crown  in  lands  in 
Ireland  to  be  sold." 

§.  73.  "  And  be  it  further  enacted,  that  any  rule  or  practice  re- 
qniring  deeds  to  be  acknowle^ed  before  inrolment  shall  not  apply  to 
any  deed  by  this  act  required  to  be  inrolled  in  his  Majesty's  High 
Court  of  Chancery  in  England  or  Ireland." 

^.  74.  *  And  be  it  fiirther  enacted,  that  every  deed  required  to  be 
inrolled  in  his  Majesty's  High  Court  of  Chancery  in  England  or  Ire- 
land, by  which  lands,  or  money  subject  to  be  invested  in  the  purchase 
of  lands,  shall  he  disposed  of  under  this  act,  shall,  when  inrolled  as 
required  by  this  act,  operate  and  tidte  effect  in  thesEone  manner  as  it 
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would  have  done  if  the  inrolment  thereof  had  not  been  required, 
except  that  every  8uch  deed  shall  be  void  against  any  person  claiming 
the  lands  or  money  thereby  disposed  of,  or  any  part  thereof^  for 
valuable  consideration,  under  any  subsequent  deed  duly  inrolled 
under  this  act,  if  such  subsequent  deed  shall  be  first  inroUed.'' 

§.  75.  ^^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his 
Majesty's  Hi^h  Court  of  Chancery  in  England,  as  to  deeds  to  be 
inrolled  in  England  under  this  act,  and  for  his  Majesty's  High  Court 
of  Chanceiy  in  Ireland,  as  to  deeds  to  be  inrolled  in  Ireland  under 
this  act,  fi'om  time  to  time  to  make  such  orders  as  the  court  shall 
think  fit  touching  the  amount  of  the  fees  and  charges  to  be  paid  for 
the  inrolment  of  such  deeds,  and  to  be  paid  for  searches  for  such  deeds 
in  the  office  of  inrolments,and  to  be  paid  for  copies  of  the  intolments 
of  deeds  under  this  act,  where  such  copies  are  examined  with  die 
inrolments,  and  signed  by  the  proper  officer  having  the  custody  of 
such  inrolments." 

§.  76.  ^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his 
Majesty's  Court  of  Common  Fleas  at  Westminster  from  time  to  time 
to  make  such  orders  as  the  court  shall  think  fit  touching  the  amount 
of  the  fees  and  charges  to  be  paid  for  the  entries  of  deeds  by  this  ad 
required  to  be  entered  on  the  court  rolls  of  manors,  and  for  the  in- 
dorsements thereon,  and  for  taking  the  consents  of  the  protectors  of 
settlements  of  lands  held  by  copy  of  court  roll,  where  such  consents 
shall  not  be  given  by  deed,  and  for  taking  surrenders  by  which  dis- 
positions shall  be  made  under  this  act  by  tenants  in  tail  of  lands  hdd 
by  copy  of  court  roll,  and  for  entries  of  such  surrenders  or  the  memo^ 
randums  thereof  on  the  court  rolls."  {a) 

§.  77.  '^  And  be  it  fiurther  enacted,  that  after  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-three  it  shall  be 
lawfid  for  every  married  woman,  in  every  case  except  that  of  being 
tenant  in  tail,  for  which  provision  is  already  made  by  this  act,  by 
deed  to  dispose  of  lands  of  any  tenure,  and  money  subject  to  be 
invested  in  the  purchase  of  lands,  and  also  to  dispose  of,  retease, 
surrender,  or  extinguish  any  estate  which  she  alone,  or  she  and  her 
husband  in  her  right,  may  have  in  any  lands  of  any  tenure,  or  in 
any  such  money  as  aforesaid,  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to  her  in  regard 
to  any  lands  of  any  tenure,  or  any  such  money  as  aforesaid,  or  in 

(a)  See  the  rules  and  table  of  costs,  post  p.  (S84). 


feme  sole ;  save  and  except  that  no  such  disposiUon,  release,  stir- 
mtdeT,  or  extinguiBhnieDt  shall  be  valid  and  effectual  unless  the 
ktuband  concur  io  the  deed  by  which  the  same  shall  be  eSfected,  nor 
onless  the  deed  be  acknowledged  by  her  as  herdnaAer  directed: 
Provided  always,  that  this  act  shall  not  extend  to  lands  held  by  copy 
of  court  roll  of  or  to  which  a  manied  woman,  or  she  and  her  husband 
in  her  right,  may  be  seised  or  entitled  for  an  estate  at  law,  in  any  case 
in  which  any  of  the  objects  to  be  effected  by  this  clause  could  before 
the  psssii^  of  this  act  have  been  effected  by  her,  in  concurrence  with 
her  husband,  by  surrender  into  the  hands  of  the  lord  of  the  manor  of 
which  the  lands  may  be  parcel.** 

§.  78.  "  Provided  always,  and  be  it  further  enacted,  that  the  powers 
of  dispo^tion  given  to  a  married  woman  by  this  act  shall  not  interfere 
with  any  power  which,  independently  of  this  act,  may  be  vested  in 
or  limited  or  reserved  to  her,  so  as  to  prevent  her  &om  exercising 
such  power  in  any  case,  except  so  for  as  by  any  disposition  made  by 
her  under  this  act  she  may  be  prevented  from  so  doing  in  conse- 
quence of  such  power  having  been  suspended  or  extinguished  by  such 
disposition" 

§.  79.  "  And  be  it  further  enacted,  that  every  deed  to  be  executed 
by  a  married  woman  for  any  of  the  purposes  of  this  act,  except  such 
as  may  be  executed  by  her  in  the  chsiacter  of  protector  for  the  sole 
purpose  of  giving  ber  consent  to  the  disposition  of  a  tenant  in  tail, 
shall,  upon  her  executing  the  same,  or  afterwards,  be  produced  and 
acknowledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
BuperitHT  courts  at  Westminster,  or  a  master  in  Chancery,  or  before 
two  of  the  perpetual  commissioners,  or  two  spetual  commissioners, 
to  be  respectively  appointed  as  hereafter  provided." 

§.  80.  "And  be  it  further  enacted,  that  such  judge,  master  in 
chancery,  or  commissioners  as  aforesaid,  before  he  or  they  shall  re- 
ceive the  acknowledgment  by  any  mairied  woman  of  any  deed  by 
which  any  disposition,  release,  surrender,  or  extinguishment  shall  be 
made  by  her  under  this  act,  shall  examine  her,  apart  from  her  hus- 
band, touching  ber  knowlet^  of  such  deed,  and  shall  ascertain  whe- 
ther she  freely  and  voluntarily  consents  to  such  deed,  and  unless  she 
freely  and  voltmtarily  consent  to  such  deed  shall  not  permit  her  to  ac- 
knowledge the  same ;  and  in  such  case  such  deed  shall,  so  ftr  as  re- 
lates to  the  execution  thereof  by  such  married  woman,  be  void." 
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§.  81.  ^'  And  be  it  further  enacted,  that  for  the  purpose  of  pro- 
viding convenient  means  of  taking  acknowledgments  by  married 
women  of  the  deeds  to  be  executed  by  them  as  aforesaid,  the  lord 
chief  justice  of  the  Court  of  Common  Fleas  at  Westminster  shall  from 
time  to  time  appoint  such  proper  persons  as  he  shall  think  fit,  for 
every  county,  riding,  division,  soke,  or  place  for  which  there  may  be 
a  clerk  of  the  peace,  to  be  perpetual  commissioners  for  taking  sach 
acknowledgments,  and  such  commissioners  shall  be  removable  by  and 
at  the  pleasure  of  the  said  lord  chief  justice ;  and  lists  of  the  names 
of  such  commissioners  for  the  time  being,  with  the  names  of  their 
places  of  residence,  and  the  counties,  ridings,  divisions,  sokes,  or 
places .  for  which  they  shall  be  respectively  appointed  to  act,  shall 
from  time  to  time  be  made  out  and  be  kept  by  the  officer  of  the  Court  of 
Common  Fleas  at  Westminster  with  whom  the  certificates  of  the  ac- 
knowledgments by  married  women  are  to  be  lodged  as  herein-after 
mentioned;  and  such  officer  shall  from  time  to  time  transmit,  without 
fee  or  reward,  to  the  clerk  of  the  peace  for  each  county,  riding,  divi- 
sion, soke,  or  place,  or  his  deputy,  a  copy  of  the  list  to  be  so  from 
time  to  time  made  out  for  that  county,  riding,  division,  soke,  or  place, 
and  such  officer  shall  deliver  a  copy,  signed  by  him,  of  the  list  for  the 
time  being  for  any  county,  riding,  division,  soke,  or  place,  to  any  per- 
son applying  for  the  same ;  and  the  clerk  of  the  peace  for  each  county, 
riding,  division,  soke,  or  place,  or  his  deputy,  shall  deliver  a  copy, 
signed  by  him,  of  the  list  last  transmitted  to  him  as  aforesaid  to  any 
person  applying  for  the  same.** 

§.  82.  '*  Frovided  always,  and  be  it  fiirther  enacted,  that  any  per- 
son appointed  commissioner  for  any  particular  county,  riding,  diri- 
sion,  soke,  or  place,  shall  be  competent  to  take  the  acknowledgment 
of  any  married  woman  wheresoever  she  may  reside,  and  wheresoever 
the  lands  or  money  in  respect  of  which  the  acknowledgment  is  to  be 
taken  may  be.** 

§.  83.  ^^  And  be  it  fiirther  enacted,  that  in  those  cases  where,  by 
reason  of  residence  beyond  seas,  or  ill-health,  or  any  other  sufficient 
cause,  any  married  woman  shall  be  prevented  from  making  the  ac- 
knowledgment required  by  this  act  before  a  judge  or  a  master  in 
chancery,  or  any  of  the  perpetual  commissioners  to  be  appointed  as 
aforesaid,  it  shall  be  lawfiil  for  the  Court  of  Common  Heas  at  West- 
minster, or  any  judge  of  that  court,  to  issue  a  commission  specially 
appointing  any  persons  therein  named  to  be  commissioners  to  take 
the  acknowledgment  by  any  married  woman  to  be  therein  named  of 


pressea,  as  me  saia  court  orjuage  snaii  uiiiiK  nt." 

§.  84.  "  And  be  it  fiirtlier  enacted,  tbat  when  a  nianied  wonian 
obail  acknowledge  any  such  deed  as  aforestud,  the  judge,  master  in 
chancery,  or  cominissloners  taking  Bach  acknowledgment  shall  sign 
a  memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the 
margb  of  such  deed,  which  memorandum,  subject  to  any  alteration 
which  may  from  time  to  time  be  directed  by  the  Court  of  Common 
Pleas,  shall  be  to  the  following  effect ;  videlicet, 

'  This  deed,  marked  [here  add  s<yme  letter  or  other  mark,  for  the 
'purpose  of  identi/ication,]  was  this  day  produced  before  me  [or  us] 
'and  acknowledged  by  therein  named  to  be  her  act  and 

'deed;  previous  to  which  acknowledgment  the  said  was 

'examined  by  me  [or  us],  separately  and  apart  from  her  husband, 
'  touching  her  knowledge  of  the  contents  of  the  said  deed  and  her  con- 
'sent  thereto,  and  declared  the  same  to  be  freely  and  vohuitarily 
'  executed  by  her.' 

And  the  same  judge,  masterin  chancery,  or  commis^oners  shall  also 
ugn  a  certificate  of  the  taking  of  sacb  acknowledgment,  to  be  written 
or  engrossed  on  a  separate  piece  of  parchment ;  which  certificate, 
subject  to  any  alteration  which  may  from  time  to  time  be  directed 
by  the  Court  of  Common  Fleas,  shall  be  to  the  foUowii^  effect ; 
videlicet, 

'  These  are  to  certify,  that  on  the  day  of 

'in  the  year  one  thousand  eight  hundred  and  before 

'me  the  undersigned  Sir  Nicholas  Conyngham  Ttndal,  lord  chief 
'justice  of  the  Court  of  Common  Pleas  at  IVestminster,  [or  before  me 
'Sir  James  Parke  knight,  one  of  the  justices  of  the  Court  of  King's 
'  Bench  at  IVestminster ;  or  before  me  the  undersigned  James  William 
'  fhrrer,  one  of  the  masters  in  ordinary  of  the  Court  of  Chancery  i 
'  or  before  us  A.  B.  and  C.  D. 

'  two  of  the  perpetual  commis^oners  appointed  for  the 
'  for  taking  the  acknowledgments  of  deeds  by  married  women^  pursuant 
'  lo  an  act  passed  in  the  year  of  the  reign  of  his  Majesty 

'  King  William  llie  Fourth,  intitided  an  act'[insert  the  title  ofthiaact^  ; 
'or  before  us  the  undersigned  A.  B.  and  C.  D- 

'  two  of  the  commissioners  specially  appointed  pursuant  to  an  aet  passed 
*  in  the  year  of  the  reign  of  his  Majesty  King  William  the 

'  Fourth,  intituled  an  aet,  [insert  the  title  of  this  act,]  for  taking  the 

VOL.  II.  It  K 
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*  acknowledgment  of  any  deed  by  the  wife 
'  of  ]  appeared  personally  the  wife 
^  of  and  produced  a  certain  indenture,  marked  [here 
^  add  the  mark]y  bearing  date  the                           day  of 

'  and  made  between  [insert  the  fuimesqf^epaHie8]ynxidBclmowledgei 

*  the  same  to  be  her  act  and  deed :  And  I  [or  ufe"]  do  hereby  certify, 
'  that  the  said  was,  at  the  time  of  her  acknowledging 
'  the  said  deed,  of  full  age  and  competent  understanding,  and  that  she 

*  was  examined  by  me  [or  im],  apart  from  her  husband,  touching  her 
^  knowledge  of  the  contents  of  the  said  deed,  tod  that  she  fi^y  and 
'  voluntarily  consented  to  the  same.' " 

§.  85.  **  And  be  it  further  enacted,  that  every  such  certificate  9S 
aforesaid  of  the  taking  of  an  acknowledgment  by  a  married  woman  of 
any  such  deed  as  aforesaid,  together  with  an  affidavit  by  some  person 
verifying  the  same,  and  the  signature  thereof  by  the  party  by  whom 
the  same  shall  purport  to  be  signed,  shall  be  lodged  with  some  officer 
of  the  Coiurt  of  Conunon  Pleas  at  Westmifuter,  to  be  i^pointed  as 
hereinafter  mentioned ;  and  such  officer  shall  examine  the  certificate, 
and  see  that  it  is  duly  signed,  either  by  some  judge  or  master  in  dian- 
cery ,  or  by  two  commissioners  appointed  pursuant  to  this  act,  and  duly 
verified  by  affidavit  as  aforesaid,  and  shall  also  see  that  it  contains 
such  statement  of  particulars  as  to  the  consent  of  the  married  woman 
as  shall  from  time  to  time  be  required  in  that  behalf;  and  if  aD  the 
i-equisites  in  this  act  in  regard  to  the  certificate  shall  have  bemi  com- 
plied with,  then  such  officer  shall  cause  the  said  certificate  and  the 
affidavit  to  be  filed  of  record  in  the  said  Court  of  Common  Fleas.* 

§.  86.  ^'  And  be  it  further  enacted,  that  when  the  certificate  of 
the  acknowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed 
of  record  as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as 
regards  the  disposition,  release,  surrender,  or  extinguishment  thereby 
made  by  any  married  woman  whose  acknowledgment  shall  be  so  cer* 
tified  concerning  any  lands  or  money  comprised  in  such  deed,  take 
efiect  from  the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  as  aforesaid  shall  have  relation  to  such  u- 
knowledgment.** 

§.  87.  *^  And  be  it  fiirther  enacted,  that  the  officer  of  the  coort 
of  Common  Fleas  with  whom  such  certificates  as  aforesaid  shall  be 
lodged  shall  make  and  keep  an  index  of  the  same,  and  such  index 
shall  contain  the  names  of  the  married  women  and  their  husbands 
alphabetically  arranged,  and  the  dates  of  ftuch  certificate  and  of 


shall  be  entered  in  the  index  as  soon  as  may  be  after  such  certificate 
shall  have  been  filed." 

§.  88.  "  And  be  it  further  enacted,  that  after  the  filinj;  of  any 
Bucb  certificate  as  aforesaid  the  officer  with  whom  the  certificate  shall 
be  lodged  ehaU  at  any  tiioe  detirer  a  copy,  signed  by  him,  of  any  such 
certificate  to  any  person  applying  for  such  copy ;  and  erery  such  copy 
shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  such  certificate  shall  refer." 

§.  89.  ''And  be  it  further  enacted,  that  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas  at  Westminster  shall  from  time  to  time 
appoint  the  person  who  shall  be  the  officer  with  whom  such  certifi- 
cates as  aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove 
him  at  pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster 
shall  also  fivm  time  to  time  make  such  orders  and  regulations  as  the 
court  shall  think  fit  touching  the  mode  of  examination  to  he  pursued 
by  the  commigsioners  Iw  be  appointed  under  this  act,  and  touching 
the  particular  matters  to  be  mentioned  in  such  memorandums  and 
certificates  as  aforesaid,  and  the  affidavits  verifying  the  certificates, 
and  the  time  within  which  any  of  the  aforesaid  proceedings  shall  take 
place,  and  touching  the  amount  of  the  fees  or  charges  to  be  paid  for 
the  copies  to  be  delivered  by  the  clerks  of  the  peace  or  their  deputies, 
or  by  the  officer  of  the  said  court,  as  herein-befiire  directed,  and 
also  of  the  fees  or  charges  to  be  paid  for  taking  acknowledgments  of 
deeds  and  for  examining  married  women,  and  for  the  proceedings, 
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claiming  under  her ;  and  all  surrenders  heretofore  made  of  lands 
similarly  circumstanced,  where  the  wife  shall  have  been  separately 
examined  by  the  person  taking  the  surrender,  are  hereby  declared  to 
be  good  and  valid.^ 

§.  91.  ^'  Provided  always,  and  be  it  further  enacted,  that  if  a  husband 
shall  in  consequence  of  being  a  lunatic,  idiot,  or  of  unsound  mind, 
and  whether  he  shall  have  been  found  such  by  inquisition  or  not, 
or  shall  from  any  other  cause  be  incapable  of  executing  a  deed,  or 
of  making  a  surrender  of  lands  held  by  copy  of  court  roll,  or  if 
his  residence  shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be 
living  apart  from  his  wife,  either  by  mutual  consent  or  by  sentence 
of  divorce,  or  in  consequence  of  his  being  transported  beyond  the 
seas,  or  from  any  other  cause  whatsoever,  it  shall  be  lawfril  for  Ae 
Court  of  Common  Pleas  at  Westminster,  by  an  order  to  be  made  is 
a  summary  way  upon  the  application  of  the  wife,  and  upon  sach 
evidence  as  to  the  said  court  shaU  seem  meet,  to  dispense  with  the 
concurrence  of  the  husband  in  any  case  in  which  his  concurreDce 
is  required  by  this  act  or  otherwise ;  and  all  acts,  deeds,  or  surroi- 
ders  to  be  done,  executed,  or  made  by  the  wife  in  pursuance  of  such 
order,  in  regard  to  lands  of  any  tenure,  or  in  regard  to  money  subject 
to  be  invested  in  the  purchase  of  lands,  shall  be  done,  executed,  or 
made  by  her  in  the  same  manner  as  if  she  were  a  feme  sole,  and 
when  done,  executed,  or  made  by  her  shall  (but  without  prejudice 
to  the  rights  of  the  husband  as  then  existing  independently  of  this 
act)  be  as  good  and  valid  as  they  would  have  been  if  the  husband  had 
concurred :    provided  always,  that  this  clause  shall  not  extend  to  the 
case  of  a  married  woman  where  under  this  act  the  lord  high  chan- 
cellor, lord  keeper,  or  lords  commissioners  for  the  custody  of  the 
great  seal,  or  other  the  person  or  persons  intrusted  with  the  care  and 
commitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  lunatic,  idiot,  and  of  unsound  mind,  or  his  Majesty's  high 
court  of  chancery,  shall  be  the  protector  of  a  settlement  in  lien  of  her 
husband.*^ 

§.  92.  ^'  And  be  it  further  enacted,  that  this  act  shall  not  extend 
to  Ireland,  except  where  the  same  is  expressly  mentioned.** 

§.  93.  '^  And  be  it  further  enacted,  that  this  act  or  any  part 
thereof,  may  be  altered,  varied,  or  repealed  by  any  act  or  acts  to  be 
passed  in  the  present  session  of  parliament^ 


3  &  4  W.  IV.  c.  104. 

**  An  Act  to  render  freehold  and  copyhold  estates  assets  for  the  pay- 
ment of  simple  and  contract  debts." 

'  Whereas  it  is  expedieot  that  tlie  payment  of  the  debts  of  all  pet- 
*  sons  should  be  secured  more  effectually  than  is  done  by  the  laws  now 
'  in  force ;'  "  be  it  therefore  enacted  by,"  Sic.  "  that  from  and  afler  the 
passing  of  this  act,  when  any  person  shall  die  seised  of  or  entitled  to 
any  estate  or  interest  in  lands,  tenements,  or  hereditaments,  corporeal 
or  incorporeal,  or  other  real  estate  whether  freehold,  customaryhold,  or 
copyhold,  which  he  shall  not  by  his  last  will  have  charged  with  or 
devised  subject  to  the  payment  of  his  debts,  the  same  shall  be  assets 
to  be  administered  in  courts  of  equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty ; 
and  that  the  heir  or  heirs  at  law,  customaTy  heir  or  heirs,  devisee  or 
devisees  of  such  debtor,  shall  be  liable  to  all  the  same  suits  in  equity 
at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors  by 
simple  contract  or  by  specialty,  as  the  heir  or  heirs  at  law,  devisee  or 
devisees  of  any  person  or  persons  who  died  seised  of  freehold  estates 
was  or  were  before  the  passing  of  this  act  liable  to  in  respect  of  such 
freehold  estates  at  the  suit  of  creditors  by  specialty  in  which  the  heirs 
were  bound :  provided  always,  that  in  the  administration  of  assets  by 
courts  of  equity  under  and  by  virtue  of  this  act,  all  creditors  by  spe- 
cialty in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of 
the  debts  due  to  them  before  any  of  tlie  creditors  by  simple  contract 
or  by  specialty  in  which  the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demands." 


8  &  4  WILL.  IV.  c.  106. 
"  An  Act  for  the  Amendment  of  the  Law  of  Inheritance.^'' 

\2Qth  August,  1833.]  ~ 

Be  it  enacted  by,  &c.  "  that  the  words  and  expressions  herein- 
after  mentioned,  which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  mewting,  shall  in  this  act,  except  where  the 
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nature  of  tlie  provision  or  the  context  of  the  act  shall  exclude  such 
construction,  be  interpreted  as  follows;  (that  is  to  say,)  the  w<Hd 
^  land '  shall  extend  to  manors,  advowsons,  messuages,  and  all  other 
hereditaments,  whether  corporeal  or  incorporeal,  and  whether  freehold 
or  copyhold,  or  of  any  other  tenure,  and  whether  descendible  accord- 
ing to  the  common  law,  or  according  to  the  custom  of  GaTelldnd  or 
Borough-English,  or  any  other  custom,  and  to  money  to  be  laid  out 
in  the  purchase  of  land,  and  to  chattels  and  other  personal  property 
transmissible  to  heirs,  and  also  to  any  share  of  the  same  hereditaments 
and  properties  or  any  of  them,  and  to  any  estate  of  inheritance,  or 
estate  for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and  to 
any  possibility,  right,  or  title  of  entry  or  action,  and  any  other 
interest  capable  of  being  inherited,  and  whether  the  same  estates, 
possibilities,  rights,  titles,  and  interests,  or  any  of  them,  shall  be  in 
possession,  reversion,  remainder,  or  contingency ;  and  the  words  *  the 
purchaser'  shall  mean  the  person  who  last  acquired  the  land  other- 
wise than  by  descent,  or  than  by  any  escheat,  partition,  or  in- 
closure,  by  the  effect  of  which  the  land  shall  have  become  part  of  or 
descendible  in  the  same  manner  as  other  land  acquired  by  descent; 
and  the  word  ^  descent '  shall  mean  the  title  to  inherit  land  by  reason 
of  consanguinity,  as  well  where  the  heir  shall  be  an  ancestor  or 
collateral  relation,  as  where  he  shall  be  a  child  or  other  issue ;  and  the 
expression  ^  descendants  *  of  any  ancestors  shall  extend  to  all  persons 
who  must  trace  their  descent  through  such  ancestor;  and  the 
expression  ^  the  person  last  entitled  to  land '  shall  extend  to  the  last 
person  who  had  a  right  thereto,  whether  he  did  or  did  not  obtain  the 
possession  or  the  receipt  of  the  rents  and  profits  thereof;  and  the 
word  ^  assurance '  shall  mean  any  deed  or  instrument  (other  than  a 
will)  by  which  any  land  shall  be  conveyed  or  transferred  at  law  or  in 
equity ;  and  every  word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing ;  and  every  word  importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  as  a  male.'' 

§.  2.  *^  And  be  it  further  enacted,  that  in  every  case  descent  shall 
be  traced  from  the  purchaser ;  and  to  the  intent  that  the  pedigree 
may  never  be  carried  finlher  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have  been 
the  purchaser  thereof  unless  it  shall  be  proved  that  he  inherited  tlie 
same,  in  which  case  the  person  from  whom  he  inherited  the  same 


proveu  uMu.  ae  maeniea  uie  same;  ana  in  like  manoer  tne  last  person 
from  whom  the  land  shall  be  prored  to  have  been  inherited,  shall  in 
•veiy  case  be  considered  to  have  been  the  purchaser,  unless  it  shall 
be  proved  that  be  inherited  the  same." 

§.  3.  "  And  be  it  further  enacted,  that  when  any  land  shall  have 
been  devised,  hy  any  testator  who  shall  die  afler  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  tbirty-three,  to  the  heir  or 
to  the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall 
be  cottridered  to  have  acquired  the  land  as  a  devisee,  and  not  by 
descent ;  and  when  any  land  shall  have  been  limited,  by  any  assur- 
ance executed  after  the  said  thirty-fiist  day  of  December  one  thousand 
eight  handred  and  thirty-three,  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acqiured  the  same  as  a  purchaser  by 
virtue  of  such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate  or  part  thereof." 

§.  4.  "  And  be  it  ftirther  enacted,  that  when  any  person  shall  have 
acquired  any  land  by  purchase  under  a  limitation  to  the  heirs  or  to 
ihe  heirs  of  the  body  of  any  of  his  ancestors,  contained  in  an 
assurance  executed  after  the  said  thirty-first  day  of  December  one 
thousand  eight  hundred  and  thirty  three,  or  under  a  limitation  to 
the  heirs  or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under 
any  limitation  having  the  same  efiect,  contained  in  a  will  of  any 
testator  who  shall  depart  this  life  after  the  said  thirty-first  day  of 
December  one  thousand  eight  hundred  and  thirty-three,  then,  and  in 
any  of  such  cases  such  laud  shall  descend,  and  the  descent  thereof 
shall  be  traced  as  if  the  ancestor  named  in  such  limitation  had  been 
the  purchaser  of  such  land." 

^.  5.  "  And  be  it  further  enacted,  that  no  brother  or  uster  shall 
be  considered  to  inherit  immediately  from  his  or  her  brother  or  sister, 
but  every  descent  from  a  brother  or  raster  shall  be  traced  through  the 
parent." 

^.  6.  "  And  be  it  further  enacted,  that  every  lineal  ancestor  shall 
be  capable  of  being  heir  to  any  of  his  issue^  and  in  every  case  where 
thoe  shall  be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor 
shall  be  bis  hdr  in  preference  to  any  person  who  would  have  been 
entitled  to  inherit,  either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother  or 
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sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issae,  other 
than  a  nearer  lineal  ancestor  or  his  issue." 

§.  7.  ''And  be  it  further  enacted  and  declared,  that  none  of  the 
maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be 
traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting 
until  all  his  paternal  ancestors  and  their  descendants  shall  have  failed ; 
and  also  that  no  female  paternal  ancestor  of  such  person,  nor  any  of 
her  descendants,  shall  be  capable  of  inheriting  tmtil  all  his  male 
paternal  ancestors  and  their  descendants  shall  have  failed ;  and  that 
no  female  maternal  ancestor  of  such  person,  nor  any  of  her  descend- 
ants, shall  be  capable  of  inheriting  tmtil  all  his  male  maternal  ances- 
tors and  their  descendants  shall  have  failed." 

§.  8.  ''  And  be  it  further  enacted  and  declared,  that  where  there 
shall  be  a  failure  of  male  paternal  ancestors  of  the  person  fit>m  whom 
the  descent  is  to  be  traced,  and  their  descendants,  the  mother  of  his 
more  remote  male  paternal  ancestor,  or  her  descendants,  shall  be  the 
heir  or  heirs  of  such  person,  in  preference  to  the  mother  of  a  less 
remote  male  paternal  ancestor,  or  her  descendants ;  and  where  there 
shall  be  a  failure  of  male  maternal  ancestors  of  such  person,  and  their 
descendants,  the  mother  of  his  more  remote  male  maternal  ancestor, 
and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person,  in 
preference  to  the  mother  of  a  less  remote  male  maternal  ancestor,  and 
her  descendants." 

§.  9.  ''  And  be  it  further  enacted,  that  any  person  related  to  the 
person  from  whom  the  descent  is  to  be  traced  by  the  half  blood  sihaU 
be  capable  of  being  his  heir;  and  the  place  in  which  any  such,  re- 
lation by  the  half  blood  shall  stand  in  the  order  of  inheritance,  so  as 
to  be  entitled  to  inherit,  shall  be  next  after  any  relation  in  the  same 
degree  of  the  whole  blood,  and  his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the  common  ancestor  where  such 
common  ancestor  shall  be  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of 
the  whole  blood  on  the  part  of  the  &ther  and  their  issue,  and  the 
brother  of  the  half  blood  on  the  part  of  the  mother  shall  inherit  next 
after  the  mother." 

§.  10.  ''  And  be  it  further  enacted,  that  when  the  person  from 
whom  the  descent  of  any  land  is  to  be  traced  shall  have  had  any  re- 
lation who,  having  been  attainted,  shall  have  died  before  such  descent 
shall  have  taken  place,  then  such  attainder  shall  not  prevent  any 
person  from  inheriting  such  land  who  would  have  been  capable  of 


coDsequence  of  such  attainder  before  the  first  day  of  January  one 
Ihousand  eight  hundred  and  thirty -four." 

^.  II.  "  And  be  it  further  enacted,  that  this  act  shall  not  extend  to 
any  descent  which  shall  take  place  on  the  death  of  any  person  who 
shall  die  before  the  said  first  day  of  January  one  thousand  eight  hun- 
dred and  thirty-four." 

§.  12.  "  And  be  it  fiirlher  enacted,  that  where  any  assurance  exe- 
cuted before  the  said  first  day  of  January  one  thousand  eight  hundred 
and  thirty-fonr,  or  the  will  of  any  person  who  shall  die  before  the 
same  first  day  of  January  one  thousand  eight  hundred  and  thirty-four 
shall  contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person, 
under  which  the  person  or  persons  answering  the  description  of  heir 
shall  be  entitled  to  an  estate  by  purchase,  then  the  person  or  persons 
who  would  have  answered  such  description  of  heir  if  this  act  had  not 
been  made  shall  become  entitied  by  virtue  of  such  limitation  or  gift, 
whether  the  person  named  as  ancestor  shall  or  shall  not  be  Uving  on 
or  after  the  sud  first  day  of  January  one  thousand  eight  hundred  and 
thirty-four." 


N.  B.  Copyholds  are  excepted  out  of  tlie  beoister  acts  o/ind  S( 
3d  Anne,  c.  4.  for  the  West  Riding  of  Yorkshire;  the  6th  Anne,  c. 
35.  for  the  East  Riding  of  Yorkshire,  and  the  toum  and  county  of 
the  town  of  Kingston-upon-HuH ;  the  %th  Geo.  2,  c.  %.for  the  North 
Riding  of  Yorkshire ;  and  also  the  7th  Anne,  c.  20.  for  Middlesex  (a). 

(a)  It  ha«  been  very  properly  sug-  raster  "auch  leases  of  copyhold  estate* 
getted  that  al  the  interest  of  a  lessee  of     as,  if  the  estate  were  freehold,  would 
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Common  Pleas. 

Rules  and  Table  of  Coetg,  under  the  Act  of  3d  and  m  W.  IV, 
c.  7^9  for  the  abolition  of  Fines  and  Recoveries. 


€€ 


HUary  Term^  1834. 


Whereas  it  has  been  found  expedient  to  make  alterations  in  the  ge- 
neral rules  made  in  Michaelmas  Term  last  by  this  court,  for  the  pur- 
pose of  carrying  into  eflect  the  statute  passed  in  the  3d  and  4th  yein  of 
the  reign  ei  his  present  Majesty,  cap.  74,  intituled  ^^  An  Act  &r  the 
Abolition  of  Fines  and  Recoyeries,  and  for  the  substitution  of  moic 
simple  modes  of  Assurance.^ 

And  whereas  it  is  necessary  to  make  orders  touching  the  amoQBt  of 
the  reasonable  fees  and  chaiges  to  be  taken  by  the  several  persont  tp- 
pointed  to  carry  the  powers  of  the  said  Act  into  execution ;  and  it  will 
be  convenient  that  alt  the  orders  and  regulations  made  by  the  Court 
under  the  said  Act  should  be  contained  in  the  same  rule : — 

Now  it  is  hereby  ordered,  that  the  said  general  rules  be  and  the  same 
are  hereby  revoked  :  provided  that  this  present  rule  shall  not  be  con- 
strued in  any  respect  to  invalidate  any  proceedings  which  before  the 
&8t  day  of  March  next  ensuing,  shall  have  been  taken  pursuant  to  the 
direction  of  the  said  rules  of  Michaelmas  Term  last. 

And  it  b  hereby  further  ordered,  that  where  any  acknowledgment 
shall  be  made  by  any  married  woman  of  any  deed  under  and  by  virtse 
of  the  said  Act,  before  Commissioners  appointed  under  the  said  Act, 
one  at  least  of  the  said  Commissioners  shall  be  a  person  who  is  not  in 
any  manner  interested  in  the  transaction  giving  occasion  for  soch 
acknowledgment  <»r  concerned  therein,  as  attorney,  solicitor,  or  agent, 
or  as  clerk  to  any  attorney,  solicitor,  or  agent  so  interested  or  conoend. 

And  it  is  florther  ordered,  that  before  the  commissioners  diall  recQTe 
such  acknowledgment,  they  or  in  case  one  of  them  shall  be  interested 
or  concerned  as  aforesaid,  then  such  one  of  them  as  shall  not  be  so  in- 
terested or  concerned  do  inquire  of  every  married  woman  separately  and 
apart  from  her  husband,  and  from  the  attorney  or  solicitor  concerned 
in  the  transaction,  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  such  deed,  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving 


out  any  ptovision,  and  the  Btud  commissiDners  ehftU  have  no  reuon  to 
doabt  the  truth  of  such  declaration  and  shall  verily  believe  the  ume  to 
be  true,  then  they  shall  proceed  to  receive  the  aaid  aclcnowledgment ; 
bat  if  it  shall  appear  to  them  or  to  such  one  of  them  as  aforesaid,  that 
it  a  intMtded  that  provision  is  to  be  made  for  any  such  married  voman, 
then  the  commissioners  shall  not  take  her  acknowledgment  until  they 
are  satisfied  that  such  provision  has  been  actually  made  by  some  deed 
or  writing  produced  to  them,  or  if  such  provinon  shall  not  have  been 
actually  made  before,  then  the  commissioners  shall  require  the  terms  of 
such  intended  provision  to  he  shortly  reduced  into  writing,  and  shall 
verify  the  same  by  their  signatures  in  the  margin,  at  the  foot,  or  at  the 
back  thereof. 

And  it  b  hereby  further  ordered,  that  the  affidavit  verifying  the  cer- 
tificate to  be  made  pursuant  to  the  said  act,  and  which  certificate  shall 
be  in  the  form  contained  in  the  said  act  shall  (except  in  such  cases 
where  the  acknowledgment  shall  be  taken  elsewhere  than  in  England, 
Wales  or  Berwick-upon-Tweed)  be  made  by  some  practising  attorney 
or  solicitor  of  one  of  the  courts  at  Westminster,  or  of  one  of  the  coun- 
ties palatine  of  Lancaster  or  Durham,  and  that  in  all  cases  it  shall  be 
deposed  in  addition  to  the  verification  d  the  said  certificate,  that  the 
deponent,  (or  if  more  than  one  person  join  in  the  affidavit,  that  one 
or  more  of  the  deponents,)  knew  the  person  or  persons  making  such 
acknowledgment :  and  that  at  the  time  of  making  such  acknowledg- 
ment, the  person  or  persons  making  the  same  was  or  were  of  flill  age 
and  competent  understanding :  and  that  one  at  least  of  the  commis- 
sioners  taking  such  acknowledgment,  to  the  best  of  his  deponent's 
knowledge  and  belief,  is  not  in  any  manner  interested  in  the  transaction 
Jiving  occasion  for  the  taking  of  such  acknowledgment,  or  concerned 
therein,  as  attorney,  solicitor  or  agent,  or  as  clerk  to  any  attorney,  soli- 
.  citor  or  agent  so  interested  or  concerned ;  and  that  the  names  and  resi- 
dences of  the  said  commissioners,  and  also  the  place  or  places  where 
such  acknowledgment  or  acknowledgmmts  shall  be  takoi,  shall  be  set 
forth   in  such  affidavit :  and  that  previously  to  such  acknowledgment 
being  taken,  the  deponent  had  inquired  of  such  married  woman,  (or  if 
more  than  one  of  each  of  such  married  women,)  whether  she  intended 
to  give  up  her  interest  in  the  estate  to  be  passed,  and  also  the  answer 
given  thereto ;  and  where  any  such  married  woman  in  answer  to  such 
inquiry  shall  declare  that  she  intends  to  give  up  her  interest  without  any 
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provision,  the  deponent  shall  state  that  he  has  no  reason  to  doubt  the 
truth  of  such  declaration,  and  he  verily  believes  the  same  to  be  true. 
And  where  any  provision  has  been  agreed  to  be  made,  the  deponent 
shall  state  that  the  same  has  been  made  by  deed  or  writbg,  or  if  not 
actually  made  before,  that  the  terms  of  the  intended  provision  baye 
been  reduced  into  writing,  which  deed  or  writing  he  verily  believes  has 
been  produced  to  the  said  (judge,)  (master,  or)  commissioners. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  state  the 
parish  or  several  parishes,  or  place  or  several  places,  and  the  county  or 
counties  in  which  the  several  premises  wherein  any  such  married  woman 
shall  appear  to  be  interested  shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be  in  the 
form  hereunto  annexed,  subject  to  such  variations  as  the  circumstances 
of  the  case  shall  render  necessary,  or  such  affidavit  may  be  made  where 
it  is  found  convenient  by  one  of  the  said  commissioners,  with  such 
variation  in  the  form  thereof  as  shall  be  necessary  in  that  behalf. 

And  it  is  hereby  further  ordered,  that  the  certificates  and  affidavits 
verifying  the  same  shall,  within  one  month  from  the  making  the  ac- 
knowledgment, be  delivered  to  the  proper  officer  appointed  under  the 
said  act ;  and  that  the  officer  shall  not  after  that  time  receive  the  same 
without  the  direction  of  the  court  or  a  judge. 

And  it  is  hereby  further  ordered,  that  the  fees  or  charges  to  be  paid 
for  the  copies  to  be  delivered  by  the  clerks  of  the  peace,  or  their  depu- 
ties, or  by  the  officer  of  the  said  court,  and  for  taking  acknowledgments 
of  deeds,  and  for  examining  married  women,  and  for  the  proceedings, 
matters  and  things  required  by  the  said  act  to  be  had,  done  and  ex- 
ecuted, for  completing  and  giving  effect  to  such  acknowledgments  and 
examinations,  shall  be  as  follows : 

£.  «.  A 
To  a  judge  or  master  for  taking  the  acknowledgment 
of  every  married  woman,  of  which  78.  6d.  will  be 
paid  in  the  case  of  a  judge,  to  his  clerk,  and  the  re- 
sidue thereof  will  be  paid  over  to  the  treasury ;  and 
in  the  case  of  a  master,  the  whole  will  be  paid  over 
to  the  treasury,  or  the  fee  fund  account  of  the  Court 

of  Chancery .16   8 

To  the  two  perpetual  commissioners  for  taking  the 
acknowledgment  of  every  married  woman,  when  not 
required  to  go  further  than  a  mile  from  their  residence, 
being  ISs.  id.  for  each  commissioner        .        .        .16    8 


i 


reasonable  txavellm^  expenses          .         .         .         .110 
To   each   commissioner,  where  the  distance  required 
shall  exceed  three  miles,  besides  his  reajsonable  tra- 
velling expenses 2    2    0 

To  the  clerk  of  the  peace,  orhi&deputy,  for  every  search  0     10 
To  the  same,  for  every  copy  of  a  list  of  commissioners, 
provided  such  list  shall  not  exceed  the  number  of 

100  names 0    5     0 

To  the  same,  for  every  further  complete  number  of  50 

names,  an  additional 0     2     6 

To  the  officer,  for  every  search 0     10 

To  the  same,  for  every  official  copy  of  the  certificate  0     2     6 
To  the  same,  for  every  official  copy  of  a  list  of  commis- 
sioners, provided  such  list  shall  not  exceed  the  num- 
ber of  100  names 0     5    0 

To  the  same,  for  every  fiirther  complete  number  of  50 

names  additional 0    2    6 

To  the  same,  for  preparing  every  special  commission, 
including  a  fee  of  5e,  to  the  clerk  of  the  chief  justice 

or  other  judge  for  the  fiat 0  15     0 

To  the  same,  for  examining  the  certificate  and  affidavit, 
and  filing  and  indexing  the  same,  as  required  by  the 
said  act  of  the  Srd  and  4th  William  4,  cap.  74         .050 
And  it  is  hereby  further  ordered,  that  the  fees  and  charges  to  be 
pmd  for  the  entries  of  deeds,  required  by  the  said  act  to  be  entered  on 
the  court  rolls  of  manors,  and  for  the  indorsements  thereon,  and  for 
taking  the  consents  of  the  protectors  ofsettlements  of  land  held  by  copy 
of  court  roll,  where  such  consents  shall  not  be  given  by  deed,  and  for 
taking  surrenders,  by  which  dispositions  shall  be  made  under  the  said 
act,  by  tenants  in  tail  of  lands  held  by  copy  of  court  roll,  and  for  en- 
tries of  such  surrenders,  or  the  memorandums  thereof,  on  the  court 
rolls,  shall  be  as  follows : — 

£.  8,  d. 
For  the  indorsements  on  tho  deed  of  the  memorandum 
of  production,  and  memorandum  of  entry  on  court 
rolls,  to  be  signed  by  the  lord  steward  or  deputy 
steward,  each  indorsement  of  memorandum,  be.  to- 
gether      0  10    0 
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For  the  entries  on  the  court  rolls  of  deeds,  and  the  in- 
dorsements thereon,  at  per  folio  of  72  words     •        .006 

For  taking  the  consent  of  each  protector  of  settlement 

of  lands 0  IS    4 

For  taking  the  surrender  hj  each  tenant  in  tail  of  lands  0  13    4 

For  entries  of  such  surrenders,  or  the  memorandums 
thereof,  on  the  court  rolls,  at  per  folio  of  72  words  0    0    6 

N.  C.  TINDAL. 
J.  A.  PARK. 
J.  B.  BOSANQUET. 
E.  H.  ALDERSON. 

FORM  OF  AFFIDAVIT  verifying  the  Certificate  of  Acknow- 
ledgment taken  in  pursuance  of  the  act  of  parliament  to  be  made 
by  some  practising  Attorney  or  Solicitor,  and  to  be  swon 
before  a  Judge  of  the  Court  op  Common  Pleas,  or  a  Commis- 
sioner appointed  for  taking  affidavits  in  the  said  court. 

IN  THE  COMMON  PLEAS— 

A,  B.  of  in  the 

of  Gendeman,  <»ie  of  the  Attornies  [or  Soli- 

citors] of  the  Court  of  maketh  oath  and  saith 

that  he  knows  the  wife  of 

in  the  Certificate  hereunto  annexed  mentioned,  and  that  the  admow- 
ledgment  therein  mentioned  was  made  by  the  said 
and  the  Certificate  signed  by  the  Judge  or  Master,  or  by  A,  B.  oC 
&c.  and  C.  D.  of,  &c.  the  Commissioners  in  the  said  Certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at 
in  the  of  in  the  presence  of  this 

Deponent,  and  that  at  the  time  of  making  such  acknowledgment  the 
said  was  of  full  age  and  competent  understand- 

ing, and  that  the  said  knew  the  said  acknow- 

ledgment was  intended  to  pass  her  estate  in  the  premises,  re^pectiDg 
which  such  acknowledgment  was  made.  lAnd  ihu  Deptmentjwiher 
Thii  ii  to  be  Mt^>  that  to  the  best  of  this  Deponenfi  knowledge  and  beliefs  neither 
omittad  when  of  the  Mttid  Commissioners  is  (or  the  said  A,  B,  or  the  said  C.  2>.  one 
^^^  bTjdT  ^  ^^  "^  Commissioners  is  noC)  in  amf  manner  interested  in  the  trans- 
or  Hester.  action  giving  occasion  for  such  acknowledgment,  or  concerned  therein  as 

Attorney,  Solicitor,  or  Agent,  or  as  clerk  to  any  Attorney,  Solicitor,  or 
Agent,  so  interested  or  concerned."}  And  this  Deponent  further  saith, 
that  previous  to  the  said 

[the  married  woman]  making  the  said  acknow- 


ledgment,  he  this  Deponent  inquired  of  the  said 
[the  married  woman]  or  if  more  than  one»  of  each  of  them  the  said 

and  [the  married  women] 

whether  she  intended  to  give  up  her  interest  in  the  estates,  in  respect 
of  which  such  acknowledgment  was  taken  without  haTing  any  pro- 
vision made  for  her  in  lieu  of  or  in  return  for,  or  in  consequence  of 
her  so  giving  up  her  interest  in  such  estates,  and  that  in  answer  to  such 
inquiry  the  said  [the  married  woman]  declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estates  without 
haying  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  her  interest ;  of  which  dedara- 
tion  of  the  said  [the  married  woman]  this  Deponent 

has  no  reason  to  doubt  the  truth,  and  verily  believes  the  same  to  be 
true,  or  declared  that  a  provision  was  to  be  made  for  her  in  conse- 
quence  of  her  giving  up  such  her  interest  in  the  said  estates.  And 
this  Deponent  lastly  saith,  that  before  her  acknowledgment  was  so 
taken,  he  was  satisfied,  and  does  now  verily  believe  that  such  provi- 
sion has  been  made  by  deed  or  writing,  or  that  the  terms  thereof  have 
been  reduced  into  writing,  and  that  such  deed  or  writing  has  been 
produced  to  the  said  Judge,  Master,  or  Commissioners.  And  lastly 
this  Deponent  saith,  that  it  i^pears  by  the  deed  acknowledged  by  the 
said  [the  married  woman]  that  the  premises  wherein 

she  is  stated  to  be  interested  are  described  to  be  in  the  parish  or 
place  of  or  parishes  or  placed  of  and 

in  the  County  of  or  Counties  of 

[as  the  case  may  be]. 

SWOBN,  &C. 

N.  B.  When  the  whole  of  the  fisu;ts  cannot  be  spoken  to  by  one  Deponent, 
variations  may  be  made  to  enable  more  than  one  Deponent  to  state  their  respective 
parts  of  the  Affidavit.'' 
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COPIES  AND   NOTES    OF  JUDGMENTS, 


IN  SEVERAL  RECENT  COPYHOLD  CASES. 


Doe  d.  Hickman  r.  Hickman  &  others  {a}, 

[B.  R.  Michaelmas  Term,  1832.] 

Ejectment  for  lands  in  Staffordshire,  tried  at  the  spring  assizes,  1832, 
when  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  U> 
the  opinion  of  the  court  on  the  following  case : — 

On  the  16th  of  July,  1806,  at  a  court  baron  holden  for  the  manor  of 
Sedgley,  in  the  county  of  Stafford,  Edward  Cox  of  Sedgley,  genUeman, 
and  Mary  his  wife,  suiTendered  into  the  hands  of  the  lord  of  the  said 
manor,  all  that  cottage  or  dwelling  house  (therein.particularly  described) 
in  the  occupation  of  John  Hickman,  together  with  the  use  of  taking 
water  from  a  well  in  the  adjoining  premises,  as  then  used  and  en- 
joyed by  the  said  John  Hickman,  to  the  use  of  him  John  Hickmao, 
for  and  during  the  term  of  his  natural  life ;  and  after  his  decease  to 
the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
ends,  intents  and  purposes,  as  the  said  John  Hickman  should  by  any 
other  surrender  or  by  his  last  will  and  testament  in  writing,  such  will 
to  be  by  him  duly  executed  in  the  presence  of  and  attested  by  three 
or  more  credible  witnesses  surrender,  devise,  limit,  direct  or  appoint ; 
and  in  default  of  such  surrender,  &c.  to  the  use  of  the  heirs  and 
assigns  of  the  said  John  Hickman  for  ever,  at  the  will  of  the  lord  ac- 
cording to  the  custom  of  the  said  manor.  At  the  same  court  John 
Hickman  was  duly  admitted  upon  the  said  surrender.  This  ejectmeiit 
was  brought  to  recover  possession  of  the  surrendered  premises. 
Thomas  Hickman  the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir 
at  law,  and  heir  according  to  the  custom  of  the  said  manor  of  John 
Hickman  the  surrenderee. 

On  the  19th  of  December,  1806,  the  said  John  Hickman  made  his 
will  in  writing,  in  the  presence  of  and  attested  by  two  witnesses  only, 

(a)  4  Barn.  &  Adolp.  56. 


tain  charges.  The  testator's  wife  died  in  his  liietim 
John  Hickman  the  testator  died  on  the  17th  of  A 
having  made  any  surrender  of  the  premises,  or  e 
wiQ  ihan  tliat  before  mentioned.  The  question  for 
court  was,  whether  Thomas  Hickman,  the  lessor  ol 
entitled  to  recorer  possession  of  the  premises  ?  Tlii 
in  Trinity  Term,  1832. 

Pakke,  J.,  in  the  Michaelmas  Term  following,  d< 
ment  of  the  court 

"  It  was  admitted  in  lliis  case,  on  the  part  of  the  d< 
will  of  John  Hickman  was  not  a  good  execution  ol 
to  him  by  the  surrender  of  the  lath  of  July,  1806,  i 
its  not  having  been  executed  in  the  presence  of,  and 
witnesses ;  but  it  was  contended,  that  it  might  operat 
Id  fee  which  was  vested  in  him  in  de&ult  of  appointa 
want  of  a  surrender  to  the  use  of  his  will  was  cure 
b&  G.  3.  c.  192.     It  is  clear  that  if  there  had  been 
vbttsly  made  by  John  Hickman  to  the  use  of  his  wil 
have  conveyed  his  interest,  notwithstanding  it  was 
two  witnesses,  for  copyholds  are  neither  within  the 
nor  tile  statute  of  frauds.     And  where  a  man  has  both 
mtcreat,  an  instrument,  if  it  be  sufficient  for  the  puip< 
as  a  conveyance  of  the  interest,  although  it  be  defect 
tion  of  the  power.     It  was  argued  for  the  lessor  of  t) 
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''We  think,  therefore,  that  judgment  must  be  entered  for  the  de- 
fendants. 

'^  Judgment  for  the  defisndants.^' 


Doe  d.  Cawthom  v.  Mee. 
[B.  R.    Easter  Term,  1833.]  {a). 

At  the  trial  of  the  cause  it  was  objected  on  the  part  of  the  defend- 
ant, that  copies  of  the  entries  upon  the  court  rolls  of  a  sanender 
made  out  of  court,  and  the  subsequent  presentment  of  and  admittance 
under  the  surrender,  examined  and  stamped,  were  not  evidence,  erea 
assuming  that  a  copy,  of  a  surrender  in  court  was  so.  On  the  motioD 
to  enter  a  non-suit,  made  by  leave  reserved,  the  objeetion  taken  at 
the  trial  was  r&-urged,  especially  as  to  the  non-production  of  the 
original  surrender,  for  that  if  the  surrender  could  be  proved  without 
production  of  the  original,  a  title  might  be  established  without  showing 
any  stamped  document,  and  so  the  revenue  might  be  defrauded. 
The  stamp  act  48  Geo.  III.  c.  149  (§.  32  &  33)  was  cited.  And 
reliance  was  put  on  2  Watk.  p.  38,  n.  [4th  edit,}  that  '^  copies  of  court 
roll  are  but  secondary  evidence  of  the  copyholder's  title,**  and  thai 
'^  in  ejectment  the  rolls  themselves  must  be  produced.**  Littledede^J. 
said  there  would  be  great  inconvenience  in  requiring  the  production 
of  the  original  rolls.  And  Pattesony  J.  asked  if  there  were  any 
authority  for  such  a  proposition,  and  refeired  to  Bull.  N.  P.  247,  as 
contriL 

LiTTLEDALE,  J.  ^  I  think  the  statute  makes  no  difference  as  to  the 
^'admissibility  of  the  evidence.  The  object  of  the  clauses  which 
'*  have  been  cited  was  to  establish  a  mode  of  getting  at  the  payment 
*'  of  revenue  in  the  case  of  transfers  of  copyhold,  since  it  was  not 
*^  practicable  to  regulate  the  ad  valorem  duty  on  conveyances  of  Has, 
*^  in  the  same  way  as  of  other  kinds  of  property ;  but  there  was  no 
''  intention  to  vary  the  rules  of  evidence.  There  is  no  doubt  thai 
'^  copies  of  the  court  rolls  are  admissible  in  all  cases.** 

Parre  and  Patteson,  Js.  concurred. — ^Rule  refused. 


(a)  4Barn.&Adolp.  617.  S.C.  {Haw.  out  of  court  by  one  of  tvo  peisoos 

Mom  V.  Mee,^  3  Nev.  &   Mann.   424.  styled  dedners,  and  it  is  presented  by 

Note.    By  the  custom  of  the  manor  the  deciners  at  the  foDowing  court,  in* 

{Kciicring)  a  surrender  may  be  taken  rolled  and  left  with  the  steward. 
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XiTtg  V.  Turner  (o). 

[Id  Cane.  May  22, 1838.] 

The  following  is  a  copy  of  the  report  of  Lord  Chancellor  Bnmgham^g 
jadgment  upon  the  appeal  against  the  Vice  Chancellor's  decision  [b). 
The  Lord  Chancbllor. — 
There  is  some  difficulty  in  discovering  how  a  question  could  ever 
hare  been  raised  upon  this  point,  considering  that  the  principles  are 
clear,  and  the  course  of  decisions,  as  well  as  the  dicia,  have  been 
unifonn  regarding  those  principles.  As  against  all  the  world,  but  the 
lord,  the  copyhold  heir  has  a  good  title  without  admittance;  and 
npon  this  ground  the  Court  of  King's  Bench  used,  until  very  latdy, 
to  go  BO  far  as  to  refuse  a  mandamus  to  admit  him,  considering  it  to 
be  unnecessary :  The  King  v.  Rennett.  {2  T,  R.  197.)  That  the 
heir  before  admittance  can  surrender  to  a  purchaser  so  as  he  does  not 
thereby  prejudice  the  lord  of  his  fine,  and  that  he  is  tenant  by  copy 
of  court  roU,  his  ancestor's  copy  belonging  to  him,  is  incontestable. 
It  is,  in  fact,  the  third  resolution  in  Brown's  case  (4  Co.  22  b).  The 
distinction  between  heir  and  purchaser  is  plain ;  and  it  is  recognized 
m  all  the  cases ;  the  law  casting  the  possession  of  the  ancestor  upon 
the  heir,  while  the  purchaser  before  admittance  has  nothing.  Thus 
in  Wilson  v.  Weddell,  (Yelv.  144.,)  it  is  said  to  have  been  adjudged  in 
■^Merman  Dveit^a  case  "  that  the  heir  may  surrender  before  admit- 
tance ;  and  well,  because  in  by  course  of  law ;  for  the  custom  which 
makes  him  heir  to  the  estate  casts  the  possession  upon  him  from  his 
ancestor."  But  in  Doe  v.  Tofield,  (11  East  246.,)  a  case  twice  aigued 
and  in  which  all  the  bearings  of  the  subject  were  thoroughly  con- 
ndered  and  fiilly  gone  into  by  the  court,  that  distinctitm  is  throughout 
taken ;  it  is  reasoned  upon,  made  the  ground  of  decision,  and  used  as 
the  means  of  reconciling  cases  apparently  in  conflict.  Thus  their 
lordships  say,  Colchin  v.  Colchin,  (Cro.  £Iiz.  662.,]  was  the  case  of 
an  heir  who  surrendered  before  admittance,  not  of  a  surrenderee ;  and 
all  the  authorities  agree  that  an  heir  is  in  before  admittance  and  may 
surrender."     Doe  v.  Tofield  itself  was  the  case  of  a  surrenderee  having 
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surrendered  out  of  court  to  the  use  of  his  will ;  and  the  surrender  was 
held  void  on  the  express  ground  that  the  case  of  the  surrenderee  dif- 
fers from  that  of  the  heir. 

There  is,  therefore,  no  reason  whatever  for  holding  that  any  law 
was  laid  down  for  the  first  time,  or  any  new  view  taken  of  legal  prin- 
ciples, in  Right  v.  Banks  (3  Bam.  &  Adolp.  664).  That  case  was 
determined,  after  much  consideration,  by  the  court  of  King's  Bench 
during  the  interval  between  the  decision  of  the  present  question  below, 
and  the  argument  upon  the  appeal.  That  consideration  was  the 
more  careftd  on  account  of  certain  dicta  both  in  this  court  and  the 
courts  of  law,  which,  when  carefully  examined,  will  be  found  not  at 
all  to  affect  the  principles  upon  which  the  point  seems  clearly  to  be 
settled,  but  which  appear  to  have  raised  the  doubt  that  has  given 
rise  to  the  present  question.  Smith  v.  Trigga^  (1  Str.  487,)  is  the 
case  to  which  this  doubt  may  be  mainly  traced.  But  there  is  in  that 
case  nothing  like  a  decision  upon  the  question.  The  court  there  said 
^*  that  the  defendant  had  no  title  in  him  for  want  of  an  admittance  of 
(he  devisor,  and  also  for  want  of  a  surrender  to  the  use  of  her  wOl." 
But  the  latter  defect  was  quite  sufficient  before  the  late  statute ;  and, 
whether  Jane  Day  were  admitted  or  not,  was  quite  immaterial ;  and 
whether  admittance  was  necessary  or  not,  was  equally  immaterial,  if 
she  had  never  surrendered  to  the  use  of  her  will.  I  think  we  may 
easily  understand  how  the  few  words  **  for  want  of  an  admittance," 
on  which  the  doubt  rests,  found  their  way  into  the  resolution.  The 
devisor  was  both  devisee  and  heir  at  law  of  her  mother;  and,  indeed, 
(he  question  in  the  cause,  and  the  only  one  determined,  was,  whether 
she  took  by  purchase  or  descent :  and  before  disposing  of  that  ques- 
tion, and  therefore  before  ascertaining  the  character  in  which  she 
took,  the  observation  occurs  respecting  her  not  having  been  admitted, 
which  would  have  been  material  had  she  been  a  devisee  merely ;  for 
then  it  is  allowed  on  all  hands  that  she  could  have  passed  no  estate 
by  her  will  before  admittance.  All  therefore,  that  the  court  meant 
may  have  been  that,  qudcunque  vid  claid^  whether  she  was  in  of  her 
higher  or  of  her  inferior  tide,  the  devise  by  her  was  ineffectual ;  if  of 
her  higher,  because  there  was  no  surrender ;  if  of  her  lower,  because 
there  was  neither  admittance  nor  surrender.  Then  it  is  to  be  con- 
sidered, that  (his  part  of  the  resolution,  if,  indeed,  it  is  to  be  regarded 
as  part  of  the  resolution,  is  wholly  immaterial  to  the  question,  both 
because  the  want  of  surrender  makes  (he  want  of  admittance  of  no 
consequence  whatever,  and  because  the  lessor  of  the  plaintiff  is 


upon  the  plaintiff's  title ;  and  he  being  heir  ex  parte  patemd,  was 
beld  to  bare  no  right  to  succeed  to  Jane  Day  (the  devisor)  if  she 
look  as  heir  to  her  mother,  the  first  purchaser.  And  accordingly,  in 
another  report  of  the  case,  (8  Mod.  33,)  the  point  of  the  two  wills  is 
alone  mentioned,  and  no  allusion  whatever  is  made  to  the  observation 
upon  admittance  so  much  commented  on. 

That  observation,  however,  was  made  the  ground  of  another,  as 
Uttle  essential  to  the  decision  of  the  question  before  the  court,  in 
fVainewright  v.  Eltcetl  (1  Mad.  632.) — ^That  was  the  case  of  a  devise 
by  the  devisee  of  a  copyhold,  and  not  by  the  heir ;  and  it  was  decided 
most  correctly,  according  to  all  the  principles  and  all  the  authorities. 
But  the  diclum,  procee^ng  upon  the  dictum  in  Smith  r.  Trigga,  was 
wholly  beside  the  question ;  and  it  most  be  observed,  that  the  refer- 
ence to  Smith  v.  Tr^gs,  in  1  Mad.  p.  S36,  is  not  accurate,  any  more 
than  the  reference  to  the  case  then  before  the  court  in  the  same  pas- 
sage, the  expression  "  the  will  in  favour  of  Etix.  Elicell"  having  no 
intelligible  meaning,  so  that  there  may  be  some  error  in  the  report ; 
and  this  may  possibly  be  classed  among  those  obiter  dicta  of  which 
Lord  C.J.  fPi/feasaySjiniawv.^mWA,  (1  Ves.jun.  18,)  thathehad 
frequently  found  them  to  be  nunguam  dicta. 

The  only  other  dictum  (for  it  is  no  more)  which  could  r^se  this 
doubt  is  that  in  ITie  King  v.  Brewer^  Company,  (3  Bam.  &  Cress. 
172,)  and  to  which  I  observe  no  reference  is  made  by  the  Court  of 
King's  Bench  in  deciding  Right  v.  Banks,  although,  unquestionably, 
it  is  just  as  strong  as  any  of  the  observations  in  the  Court  of  Chancery 
to  which  the  judgment  of  the  King's  Bench  refers.  The  practice  of 
refilling  a  mandamus  to  admit  the  heir  at  law,  which  the  court  had 
always  acted  upon,  and  distinctly  recognized  in  TTie  King  v.  Bennett^ 
was  here  departed  fi-om,  and  apparently  on  good  grounds ;  and  the 
next  case,  The  King  v.  Bonsall,  (3  Bam.  &  Cress.  173,)  shows  that 
the  court  conadered  itself  to  have  thus  overruled  The  King  v.  Bennett. 
Bat  in  overruling  that  case,  the  ground  on  which  it  rested  is  left 
unshaken,  viz.  that  the  heir  before  admittance  has  a  good  title  against 
all  but  the  lord, — indeed,  that  is  quite  uncontested ;  and  the  court 
^oes  upon  this  other  view,  which  seems  also  perfectly  sound,  that 
the  heir  may  wish  to  be  a  complete  copyholder,  which,  till  admittance, 
he  is  not;  and  in  giving  examples  of  those  things  which  he  may  wish 
to  \>e  enabled  to  do,  such  as  being  put  on  the  homage,  and  named  for 
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manor  offices,  the  court,  or  the  reporter,  inadvertently  adds  "  to  sur- 
render to  the  use  of  his  will,**  which,  by  all  the  cases,  he  plainly 
could  do,  whether  admitted  or  not. 

From  those  dicta^  more  or  less  irrelevant  to  the  subject  of  the 
particular  decisions,  some  question  had  arisen,  and  that  is  now  set  at 
rest  by  the  discussion  which  the  matter  underwent  inltiffht  v.  Banks. 
I  am  not  of  opinion  that  (he  decision  below  in  this  case  could  have 
been  sustained,  even  if  Right  v.  Banks  had  not  since  occurred.  It 
rests  only  upon  the  dicta  to  which  I  have  adverted ;  and  although  the 
strongest,  because  the  one  least  gratuitous,  and  most  bearing  upon 
the  matter  in  hand,  is  also  the  most  recent, — I  mean  the  reason  given 
(if,  indeed,  it  was  given)  for  the  mandamus  against  the  Brewer^ 
Company y  yet  that  case  seems  also  to  have  been  much  less  considered 
than  the  others. 

The  decision  of  the  Vice-Chancellor,  therefore,  so  far  as  it  im- 
peaches the  validity  of  the  devise  by  the  copyhold  heir,  must  be 
over-ruled. 


r 

Doe  d.  Roberts  ^  othersy  v.  Whitaker  (o). 

{B.  R.  Tr.  Term,  1833.] 

The  judgment  given  in  this  case  has  not  yet  been  reported,  bat  by 
the  kind  aid  which  has  been  afforded  to  me  by  Mr.  BamewaU 
throughout  the  publication  of  this  work,  I  am  enabled  to  state  that 
the  judgment  was  as  follows : — 

The  question  to  be  considered  is,  whether  the  verdict  can  be  sus- 
tained in  the  last  count  of  the  declaration,  which  is  on  the  demise  of 
William  'Henry  Leach  and  James  Whalley  Wickham,  who  were 
admitted  as  customary  tenants  of  the  premises  in  question  on  the 
2d  May,  1825. 

Several  objections,  in  the  whole  four  in  number,  were  made  to 
their  title,  but  three  of  these  have  been  abandoned. 

The  4th  objection  resolves  itself  into  four  branches. 

1st.  That  the  grant  of  the  2nd  of  May  1825  was  void. 

First,  because  it  was  made  on  the  surrender  of  John  Francis,  the 
surviving  life  in  the  copy  of  the  15th  of  October  1812,  and  the  grantee 
in  reversion,  and  it  was  not  shown  that  John  Francis  was  admitted 

(d)  Ante,  pt.  1.  p.  12d,  d.  (b). 
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the  lord's  tenant,  although  his  admission  was  expressly  reserved  by 
the  grant  of  the  15th  of  October  1812. 

2dly.  Because  the  grant  was  voluntary,  and  no  authority  was 
shown  in  the  steward  of  the  manor  to  make  such  a  grant 

Srdly.  Because  the  court  was  held  out  of  the  manor,  though  ex- 
jMressIy  alleged  in  the  grant  to  be  held  within  it 

4thly.  Because  two  rents  are  reserved,  without  distinguishing  the 
particular  tenements  liable  thereto  respectively,  and  because  a  heriot 
for  each  tenement  was  reserved  by  the  grants  of  the  80th  October 
1771,  l^th  October  1812,  and  24th  July  1824. 

As  to  the  first  of  these  objections,  that  John  Francis,  the  surviving 
life  in  the  copy  of  the  15th  of  Octob^  1812,  is  not  shown  to  have 
been  admitted  the  lord's  tenant,  although  his  admission  was  reserved 
by  the  grant  of  the  15th  October  1812,  we  are  of  opinion  that  there 
was  no  necessity  for  a  formal  entry  of  the  admission  of  John 
Francis. 

The  case  of  Roe  on  the  demise  of  Cosh  v.  LovelesSj  (2  Bam.  and 
Aid.  458,)  is  not  exactly  in  point  as  to  this  question,  yet  the  principles 
there  laid  down  will  be  found  applicable  to  this  question.     It  was  an 
gectment  for  copyhold  premises.    The  plaintiff  in  support  of  his 
case  produced  a  copy  of  the  court  roUs  of  the  manor  dated  the  ISth 
of  June  1789,  by  which  it  appeared  that  Richard  Kiddle  and  Sarah 
his  wife  took  of  the  lord  the  reversion  or  remainder  of  and  in  the 
premises  in  question,  therein  described  as  being  then  in  the  tenure 
of  them  the  said  Richard  Kiddle  and  Sarah  Kiddle  his  wife,  to  have 
and  to  hold  to  James  Cork  aged  19  years  for  the  term  of  his  natural 
life,  at  the  will  of  the   lord,  according  to  the  custom  of  the  said 
manor,  immediately  after  the  death,  surrender  or  forfeiture  of  the 
«aid  Richard  Kiddle  and  Sarah  Kiddle  his  wife,  by  yearly  rent,  &c. 
and  the  said  Richard  Kiddle  and  Sarah  Kiddle  gave  to  the  lord  for  a 
fine,   87/.  12^.,  and  it  is  granted  in  form  aforesaid;   the  plaintiff 
then  proved  the  death  of  Richard  Kiddle  and  his  wife.    It  was  ob- 
jected on  the  part  of  the  defendant  that  the  admission  of  Cosh  ought 
to  have  been  proved  to  give  him  the  legal  title.    The  judge  directed 
the  jury  to  find  for  the  plaintiff,  reserving  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.    In  giving  judgment  upon  this  case.  Lord 
Chief  Justice  Abbott  says  that,  by  the  general  law  of  copyholds,  the 
lord  has  a  right  to  insist  that  the  tenant  shall  come  in  to  be  admitted, 
and  do  fealty  and  homage,  and,  after  some  other  observations,  he 
goes  on,  but  where  the  lord  makes  an  original  grant,  no  admittance 
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to  copyhold  conformable  to  the  custom  of  the  manor  seems  neces- 
sary,  except  in  cases  analogous  to  those  where  livery  of  seidn  would 
be  requisite  in  the  grant  of  a  freehold. 

And  without  more  particularly  noticing  the  Opinions  of  the  other 
judges^  we  think  the  principles  upon  which  that  case  was  determined 
warrant  us  in  saying,  that  there  was  no  necessity  for  John  Francis 
to  be  admitted. 

As  to  the  objection  that  two  rents  are  secured,  without  distinguish- 
ing how  much  is  payable  for  each  tenement,  we  think  that  no  ground 
of  objection :  the  rents  are  the  same  as  reserved  in  the  year  1771, 
and  no  distinct  objection  is  stated  to  the  rents  being  so  reserved,  and 
we  cannot  intend  but  that  they  may  always  have  been  so. 

Then  with  regard  to  the  heriots ;  a  heriot  tor  each  tenement  is 
reserved  when  it  shaU  happen,  if  the  circumstances  do  not  occur  that 
a  heriot  is  demandable  for  each  tenement,  the  claim  cannot  be.en- 
forced,  but  it  does  not  make  the  grant  void. 

The  principal  objection  is  that  the  grant  of  the  premises  in  ques- 
tion, was  made  at  a  court  held  by  the  steward  out  of  the  manor. 
And  it  is  contended  that  any  court  hdd  out  of  the  manor  is  a  void 
court,  and  all  the  proceedings  in  it  are  void  also,  and  even  if  it  w&e 
not  a  void  court,  or  if  the  lord  himself  could  grant  out  of  the 
manor  independent  of  the  court,  still  the  steward  could  not  do  so. 

The  first  question  then  is,  whether  a  copyhold  court  can  be  held 
out  of  the  manor.    It  seems  to  be  quite  clear  that  a  court  baron  of 
freeholders  cannot  be  held  out  of  the  manor.   In  Co.  Litt  58.  a.  it  is 
said  ^^  if  a  court  baron  be  held  out  of  the  manor  it  is  void,"  and  he 
afterwards  states  what  he  means  by  the  court  baron.    The  court 
baron  must  be  holden  in  some  part  of  that  which  is  within  the  manor, 
for  if  it  be  holden  out  of  the  manor  it  is  void,  unless  a  lord  being 
seised  of  two  or  more  manors,  hath  usually  time  out  of  mind  kept 
at  one  of  his  manors,  courts  for  all  his  said  manors.   By  custom  such 
courts  are  sufficient  in  law,  albeit  they  be  not  holden  within  the 
several  manors.    And  it  is  to  be  understood  this  court  is  of  two 
natures.    The  first  is  by  the  common  law  and  is  called  a  court  banm, 
and  then  he  goes  on  to  explain  more  about  it.    The  second  is  a 
customary  court  which  doth  concern  copyholders  and  that  also  he 
further  explains. 

In  Clifton  &  MolineuaPs  case  (4  Co.  27.  a.)  it  was  resolved  ^  that 
if  a  court  be  held  by  the  steward  of  a  manor  out  of  it,  and  divers 
granits  and  admittances  there  made,  the  court,  and  all  grants  and 


with  the  resolutioD  of  the  fourth  point  before  in  Mehcich'a  case.  But 
it  was  resolred  that  by  custom  the  court  may  be  held  out  of  the 
manor,  and  granta  and  admittances  made  th«re  good  enough,  as 
divers  abbots,  priors,  &c.  used  to  hold  courts  ai  one  manor  for  divers 
several  manors,  taiA  good  by  custom. 

The  case  of  Metwich  is  reported  in  Cro.  Eliz.  182,  and  the  matter 
seems  lo  have  been  compounded ;  and  it  is  &gBia  mentioned  in 
Bright  &  Forth,  Cro.  Eliz.  443,  and  is  there  mentioned  as  a  strange 
judgment,  but  the  case  in  Cro.  Eliz.  appears  rather  to  have  bean 
upon  the  freehold  of  the  copyholds  being  divided  from  the  rest  of 
the  manor,  and  of  the  effect  which  that  would  have  upon  the  copy- 
holds. Id  Sands  r.  Drury,  (Cro.  Eliz.  814,)  in  giving  judgment  it 
was  said,  that  it  was  adjudged  in  the  time  of  Queen  Maiy,  in  the 
ease  oi  the  Duke  of  Sujhlk,  that  where  one  had  two  manors,  and 
granted  a  copyhold  of  the  one  manor  at  the  court  of  the  other  manor, 
it  was  a  void  grant ;  for  it  cannot  be  a  copyhold  according  to  the 
custom  of  a  manor  whereof  it  is  not  parcel.  But  Gatedy  doubted 
thereof,  and  considered  it  would  have  been  well  enough  if  ithad  been 
so  used  from  Ume  whereof,  &c.,  but  that  was  not  found,  and  therefore 
no  title  in  the  defendant.  But  in  Lord  Dacre'a  case,  (1  Leon.  289,) 
it  was  held  that  a  customary  court  may  be  held  out  of  the  precincts 
of  the  manor,  for  no  pleas  are  holden,  which  was  agreed  per  totam 
curiam.  But  this  was  not  the  point  in  discussion,  which  was  as  to  the 
appointment  of  a  steward.  The  reason  also  there  given  does  not 
seem  to  be  a  good  one,  for  the  holding  of  pleas  is  not  the  only  reason 
why  it  should  be  held  within  the  manor.  And  in  fact  the  court  does 
hold  pleas  of  land,  as  fines  levied,  and  recoveries  suffered,  in  the 
copyholder's  court. 

It  would  be  attended  with  the  greatest  inconvenience  if  suitors  are 
compelled  to  go  a  great  distance  to  attend  the  court,  and  if  prodUma- 
tions  were  made  affecting  the  copyhold  tenants,  they  would  not  neces> 
sarily  know  of  them,  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases  where  the 
freehold  of  the  copyholds  have  been  severed  from  the  manor  j  a  good 
deal  of  imcertainty  seems  to  prevail  as  to  them,  and  whether  courts 
mcty  be  held  off  the  manor  for  the  admittance  of  the  copyhold  tenants, 
(bey  stand  upon  their  own  particular  circumBtances. 

U'his  question  has  engaged  the  attention  of  Chief  Baron  Gilbert. 
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In  his  treatise  on  tenures,  page  250,  he  says,  ^  A  lord  may  make 
a  gi'ant  or  admittance  of  a  copyhold  out  of  a  manor  at  what  place 
he  pleases ;  hut  the  steward  cannot,  at  a  court  held  off  the  manor, 
make  any  grants  or  admittances,  and  in  Coke,  1st  Inst  58.  a.  he 
says,  that  a  court  cannot  be  held  off  the  manor,  unless  the  lord  hath 
two  or  three  manors,  and  hath  always  kept  court  at  one  for  all, 
which  plainly  shows  that  a  lord  cannot  make  admittances  or  grants 
at  a  court  held  off  the  manor,  no  more  than  the  steward.  For  Coke 
says,  that  if  the  court  baron  be  held  off  the  manor,  it  is  yoid ;  and 
he  there  speaks  of  a  court  baron  as  including  the  copyholdei's 
court,  where  the  steward  is  judge :— but  as  hath  been  said  before, 
a  lord  may  make  admittances  or  grants  out  of  the  manor,  at  what 
place  he  pleases,  which  are  Coke*a  words,  and  must  be  understood 
not  at  a  court,  but  at  some  other  time,  or  else  he  contradicts  him- 
self. It  is  held,  that  if  the  inheritance  of  copyholds  be  granted  to 
one,  he  may  hold  courts  where  he  will ;  for  it  is  no  longer  a  court 
baron ;  and  that  the  lord  or  his  steward  may  grant  copies  out  of 
court  as  well  as  in  court :  and  as  the  case  is  reported  by  Croke,  the 
grant  was  at  a  court  held  at  another  manor.  But  as  Coke  reports 
it,  though  the  grant  be  at  another  place,  yet  it  is  not  said  to  be 
done  at  a  court ;  so  qutBre^  whether  a  steward  may  make  grants  by 
copy  out  of  court,  but  if  a  steward  can,  an  under  steward  cannot' 

And  in  page  319  he  says,  ^  My  Lord  Coke  says,  that  the  lord  may 
make  admittances  and  grants  by  copy  at  what  place  he  pleases ; 
but  the  steward  of  the  manor  at  any  court  held  off  the  manor, 
(for  out  of  the  court,  it  is  said  by  him  in  another  place  he  may  make 
admittances  or  grants  by  copy,)  cannot  make  any  admittances  or 
grants  by  copy.  This  seems  to  imply  that  the  lord  may  make  by  copy 
grants  and  admittances  at  a  court  held  off  the  manor ;  or  else  where 
is  the  difference  between  the  case  of  the  lord  and  steward  ?  And  in 
the  next  case  but  one,  it  is  resolved  that  if  the  steward  at  a  court 
held  off  the  manor,  make  any  grants  or  admittances,  they  are  aO 
void ;  but  he  says  nothing  of  the  lord.  In  his  comment  upon  Ltf- 
tletorty  he  says,  ^'  the  court  baron  must  be  held  upon  the  manor,  else 
it  will  be  void."  As  Melwich'^s  case  is  reported  by  CrokCj  it  is  there 
said,  that  if  the  lord  grant  away  the  freehold  of  his  copyholds,  the 
grantee  may  hold  courts  where  he  will,  to  make  admittances  and 
grants.  If  then  a  grant  by  copy  or  admittance  should  be  made  at  a 
court  held  off  the  manor,  though  it  be  a  court  baron,  why  should  it 
be  void  ?     Since  a  court  baron  contains  in  it  two  courts,  one  for  the 


'  there  is  no  reason  that  because  the  court  baron  is  void,  that  therefore 
'  the  admittance  should  be  void ;  for  they  are  as  two  distinct  courts ; 
'  and  the  admiitance  bad  been  good,  had  the  court  been  only  the 
'  copyholder's  court.  And  if  we  look  back  to  the  reason  of  the  thing, 
'  if  an  admittance  may  be  made  at  a  place  off  the  manor,  why  not  at 
'  a  court  held  off  the  manor  ?  for  it  is  no  judicial  act ;  if  it  were, 
'  surely  it  must  of  necessity  be  done  in  court ;  and  therefore  it  was 
*  held  per  tot.  cur.,  that  a  court  to  do  these  things  might  be  held  off 
'  the  manor.  It  is  not  distinguished  in  this  case  between  the  grant  of 
'  the  lord  or  steward ;  But  Coke  is  express  that  grants  by  stewards  at 
'  courts  held  off  the  manor  are  void.     Ideo  qucere  de  hoc.^ 

Taking  the  whole  of  these  authorities  into  consideration,  though 
there  is  some  want  of  clearness  amongst  them,  we  think  (hat  a  custo- 
mary court  cannot  be  held  out  of  the  manor  unless  there  be  a  custom 
to  warrant  it,  and  if  one  be  held,  all  that  is  done  at  it  is  void.  But 
though  the  court  be  a  void  court,  that  only  affects  such  things  as  are 
required  to  be  done  at  a  court,  as  presentments  by  the  homage,  im- 
porang  fines  and  amercements,  levying  fines,  and  suffering  recoveries, 
and  other  things.  But  as  to  many  other  things,  though  they  are 
correctly  done  at  a  court,  it  is  not  essential  they  should  be  so.  And 
amongst  these  things  it  has  been  held,  that  the  lord  may  grant  to  or 
admit  a  copyhold  tenant,  not  only  out  of  court,  but  also  out  of  the 
manor  (the  4th  resolution  in  MeltBicKi  case,  4  Co.  26.  b.) 

It  was  therefore  competent  for  the  lord  himself  (o  have  admitted, 
or  to  make  a  grant  to  these  persons,  out  of  the  manor,  without  any  coa> 
fiideration  of  a  court,  and  if  he  had  gone  alone  to  this  house,  and  these 
persons  had  come  there,  he  might  have  made  out  a  grant  to  and  ad- 
mitted  them,  and  have  delivered  seisin  by  the  rod,  and  thus  have  com- 
pleted two  of  the  ingredients  towards  making  them  tenants  by  copy  of 
court  roll.  But  supposing  instead  of  that,  either  by  mistake  as  to  the 
bouse  not  being  within  the  manor,  or  under  other  circumstances,  twenty 
or  thirty  persons  had  assembled  there,  one  of  whom  called  himself  the 
crier,  some  others  bailiffs,  beadles  or  officers,  and  some  homagers, 
and  the  crier  had  made  proclamation  to  open  a  court,  and' had  sworn 
persons  to  be  of  the  homage,  and  the  lord  had  given  a  charge  to  those 
persons  as  the  homage,  and  they  had  made  presentments,  and  bad  >m> 
posed  fines  and  amercements,  and  that  fines  had  been  levied  and  re- 
coveries suffered,  all  which  would  have  been  void :— And  then  these 
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lessors  of  the  plaintiff  had  offered  themselves  to  receive  a  grant,  and  the 
lord  had  made  and  signed  a  grant,  and  admitted  them,  and  had  delivered 
seisin  by  the  rod ;  the  question  is,  whether  all  this  machinery  of  a  void 
court,  would  have  invalidated  the  grant,  or  whether  it  would  have  been 
made  surplusage,  and  the  grant  and  seisin  remain  valid,  and  we  are  of 
opinion  that,  as  there  are  effectual  words  of  grant,  and  an  actual  sdsin 
delivered,  all  thi$  statement  about  the  court  is  only  to  be  considered  as 
surplusage,  and  that  the  grant  and  seisin  would  be  effectuaL  Thus 
therefore  it  would  be  if  the  lord  himself  had  made  the  grant  But  the 
grant  itself  or  admittance  not  being  made  by  the  lord  in  person,  it  is 
necessary  to  consider,  whether  it  was  made  by  an  authorised  person. 
And  the  first  question  upon  that  is,  whether  the  steward  of  a  manor 
can  admit  out  of  the  manor :  It  should  seem  that  he  may  take  a  sur- 
render out  of  the  manor,  Howsegor.  Wildy  (1  Roll  Abr.  500.)  And  so 
it  would  appear  by  DudfeUd  v.  AndretvSy  (1  Salk.  184.)  It  is  so  takeu 
in  Tukeley  v.  Hawkins^  (1  Lord  Raym.  76) ;  and  the  court  say  that  a 
custom  to  the  contrary  would  be  void.  That  is  perhaps  going  a  good 
way,  for  in  DudfeUd  v.  Andrews  it  is  only  by  reasoning  and  queries 
that  it  is  thought  proper  the  steward  should  have  such  a  power.  But 
as  to  an  admittance  out  of  the  manor  Tukeley  v.  Hawkins^  (1  Lard 
Raym.  76.)  is  express  that  the  steward  cannot  admit  out  of  the  manor. 
And  the  fourth  resolution  in  MelwicWs  case  (4  Co.  26  b.),  and 
Clifton  V.  MolineuXy  (4  Co.  27.  a.)  are  to  the  same  effect,  though 
in  these  cases  it  is  said  that  the  steward  cannot  admit  at  a 
coiurt  held  out  of  the  manor.  Watkins  in  his  treatise  on  copy- 
holds, vol.  1.  p.  253,  seems  to  incline  to  the  opinion,  that  a 
steward  may  admit  out  of  a  manor,  but  it  is  only  by  putting  queries 
and  reasoning,  that  he  supports  that  opinion.  But  we  are  of  ojn* 
nion  that  a  steward  cannot,  in  his  mere  character  of  steward,  admit 
out  of  the  manor.  But  in  the  present  case,  Leake,  who  made  the  grant, 
derived  his  authority  firom  the  deed  of  the  25th  of  September,  1828^ 
by  which  the  lessees  of  the  lord  of  the  manor  appoint  him  steward  of 
the  manor,  and,  besides  giving  him  the  usual  powers  and  authorities 
to  hold  courts,  and  to  do  all  acts  usual  and  customary  to  be  done  by 
stewards,  they  more  especially  authorised  and  empowered  him  finnn 
time  to  time  to  make  any  voluntary  grant  or  grants  of  all  or  any  cus- 
tomary or  copyhold  lands  or  tenements  within  or  holden  or  parcel  of 
the  said  manor,  and  to  give  a  license  or  licenses  to  demise  or  other- 
wise, as  he  the  said  Charles  Leake  should  think  fit,  and  either  in  or 
out  of  court,  as  fully  as  they  might  or  could  do.    And  though,  fiom 
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one  part  of  the  instrument,  it  seems  doubtful  wlietlier  the  powers  con- 
ferred upon  him  are  not  merely  an  enlarged  explanation  of  what  his 
duties  are  as  mere  steward,  jet  upon  the  whole  of  the  instrument  we 
think  it  amounts  to  putting  Leake  in  the  capacity  of  attorney  to  re- 
present the  lord  as  to  surrenders,  grants  and  admittances,  and  that, 
whatever  the  lord  might  do,  Leake  might  do  also,  and  that  he  there- 
fore might  take  the  surrender,  and  make  the  grant  in  question  off  the 
manor.  But  it  may  be  said  that  Leake,  in  the  document,  does  not 
profess  to  act  as  the  general  attorney  of  the  lord,  but  only  as  steward, 
and  that  as  steward  alone  he  could  not  make  the  grant ;  but  as  to  that 
he  had  the  authority,  and  as,  in  common  parlance,  he  would  be  called 
steward,  who  is  generally  taken  to  represent  the  lord  as  to  copyhold 
matters,  we  tliink  the  calling  himself  steward  is  sufficient,  and  that  it 
was  not  necessary  to  say  that  he  acted  as  the  general  attorney  of 
the  lord. 

.  But  besides  making  the  grant  or  admittance,  and  delivery  of  seisin, 
it  is  necessary,  in  order  to  make  the  person  tenant  by  copy  of  court 
roll,  that  the  admission  should  be  notified  for  the  information  of  the 
tenants  at  the  next  court,  or  some  other  court,  according  as  the  custom 
of  the  manor  may  be,  and  an  entry  of  it  should  be  made,  either  by  a 
certificate  of  the  lord,  or  the  steward,  or  presentment  by  the  homage. 
None  of  these  have  been  done,  but  then  the  proceedings  at  this  sup- 
posed court  are  entered  by  the  steward  in  the  court  rolls,  as  if  done  at 
a  court,  and  therefore  at  the  following  court  after  the  admittance,  the 
tenants  have  information  of  what  has  been  done  through  an  incorrect 
medium,  but  we  think  it  sufficient  (a). 

An  objection  may  be  made  that  nothing  done  at  this  supposed  court, 
should  be  allowed  to  have  any  effect,  as  it  has  a  tendency  to  create  a 
custom  to  hold  a  court  out  of  the  manor,  but  if  such  were  adopted  again, 
it  is  probable  the  tenants  would  object  to  it :  this  supposed  court  could 
be  no  evidence  of  such  a  custom,  because  if  the  court  rolls  were  pro- 


(a)  It  is  observable  that  it  was  urged 
on  the  part  of  the  defendant  in  support 
of  the  rale  for  entering  a  nonsuit,  that 
even  if  the  grant  could  be  sustained  as 
an  act  done  out  of  court,  yet  that  the 
plaintiff  had  no  l^al  title  for  want  of 
the  production  at  the  trial  of  an  instru- 
ment of  grant,  and  evidence  of  the  pre- 
sentment and  inrolment  of  such  a  grant 


at  a  court  legally  holden,  so  as  to  con- 
stitute the  grantee  tenant  by  copy  of 
court  roll,  and  the  defendant's  counsel, 
as  to  this  point,  drew  the  attention  of 
the  court  to  the  &ct,  that  no  court  had 
been  held,  subsequently  to  that  which 
was  considered  to  be  a  void  court,  not 
having  been  held  within  the  precincts 
of  the  manor. 
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duced,  it  would  appear  that  the  court  was  held  within  the  manor: 
Besides  if  it  had  a  tendency  to  introduce  such  a  custom,  we  do  not  think 
that  it  could  affect  the  validity  of  the  admittance,  if  it  were  otherwise 
sufficient. 

Upon  the  whole  of  this  case,  though  this  irregular  proceeding  has 
brought  the  parties  into  considerable  difficulties,  we  think  they  may  be 
got  over,  and  that  the  lessors  of  the  plaintiff  in  the  last  count  of  the 
declaration  are  entitled  to  judgment. 


The  King  v.  Lady  Jane  St.  John  Mildmay  (a). 
[B.  R.  Trinity  Temiy  1833.] 

• 

DampieTj  in  support  of  the  mandamus,  contended  that  the  lord 
not  take  advantage  of  a  forfeiture  between  the  surrender  and  an  ad- 
mittance, and  relied  on  the  rule,  that  if  a  copyholder  surrender  to  the 
use  of  his  will,  and  die  without  heirs,  the  lord  is  bound  to  admit  the 
appointee  under  the  will;  and  that  the  argument  which  would  be  urged 
that  the  doctrine  of  relation  applied  only  as  between  the  parties,  or 
those  claiming  under  them,  {Holdfast  &  Clapham,  1  T.  B.  630,)  was 
not  tenable ;  and  that  the  authority  of  Roe  &  Hicks^  (2  Wils.  13.)  (6), 
in  favour  of  the  argument  that,  as  the  lord  is  not  benefited  by  the  surren- 
deree's escheat,  he  must  be  benefited  by  the  surrenderor's,  else  he  would 
have  no  forfeiting  tenant,  received  a  sufficient  answer  in  the  observa- 
tions of  the  Master  of  the  Bolls  in  Burgess  &  Wheate,  (1  W.  Bl.  144); 
and  that  the  reciprocity  was  not  to  have  &  forfeiting  tenant,  but  a  tenant 
to  do  the  service.  He  further  urged  that  the  case  of  Patvlett  v.  The 
Attorney  General  (Hardr.  465.)  merely  showed  that  the  surrenderor  or 
mortgagor  might  redeem  against  the  lord,  who  takes  on  escheat  of  the 
admitted  surrenderee,  but  that  it  proved  also  that,  where  a  perfect 
tenant  forfeits,  the  lord  shall  not  retain  (r).     And  that  the  surrenderor. 


-  (a)  5  Bam.  &  Adolp.  254.  Ante,  pt. 
1.  pp.  482 — 3  (n).  And  8ee  the  report 
of  this  case,  2  Ne^v.  &  Mann.  776. 

(6)  The  question  in  that  case  arose 
on  a  surrender  to  will,  and  a  devise  by 
the  surrenderor  to  one  who  was  con- 
victed of  felony  and  hanged,  not  having 
been  admitted,  and  it  was  held  that  the 


lands  were  not  forfeited  to  the  lord,  bat 
descended  to  the  heir  of  the  sorrenderor. 
(c)  It,  may  be  a  question  whether  an 
unadmitted  mortgagee  would  not  be 
allowed  in  a  court  of  equity  to  enforce 
his  inroUed  security,  as  against  the  lord 
by  escheat  or  forfeiture. 


And  he  referred  in  support  of  his  si^uroent  to  the  case  of  a  Burrender 
hj  me  of  two  joint-tenants  to  tbe  use  of  his  will,  and  a  devise  by  him 
to  s  stranger,  and  the  presentment  of  such  surrender  after  the  death  of 
tbe  Eunendcror,  in  which  case  the  devisee  ought  to  be  admitted  to  the 
iDoiety '  the  state  of  tbe  land  being  by  relation  bound  by  the  surrender,' 
(Co.  Lit.  59  b.,)  and  to  several  other  instances  of  relation  in  a  note  to 
Grantham  r.  Copley  (2  Saund.  4S2  c.  n.  2) ;  and  to  the  decision  that 
■  nirrenderee  may  lay  his  demise  in  ejectment  on  any  day  between  the 
wrrender  and  his  admitUnce  {Holdfast  &  Ciapham,  1  T.  R.  600); 
md  to  the  observation  of  Holroyd  J.  in  Rex  v.  Botighey,  (1  Bam.  and 
CreM.  573,)  that '  unbl  admittance  tfae  estate  is  not  completely  taken  out 
of  the  surrenderor.''  And  he  relied  also,  in  the  absence  of  precedents 
u  to  copyholds,  on  analogous  cases  as  to  freeholds,  and  more  particu- 
larly on  the  rule,  that  a  devise,  though  it  takes  effect  after  the  testator's 
death,  will  prevent  an  escheat  (Co.  Lit.  236  a.  n.  (1),  3  Cm..  Dig. 
^%)  And  that  a  sale  under  a  power  given  by  will  to  executors  will 
;-event  so  escheat  (Goodcheap's  case,  49  E.3. 16.  Bro.  Abr.  Devise  pi. 
10.)  And  also  that  possibilities  and  conungendes  bind  freehold  estates 
in  the  hands  of  the  lord  claiming  by  escheat  {NtckoU  v.  Nichols,  Flow, 
m,  486-7.  Co.  Lit.  218  a). 

P.  tViUiaTos,  contr^  relied  principally  on  the  argument  that  the  doc- 
true  of  relation  applies  only  as  between  the  parties  to  tbe  surrender, 
ud  that  tbe  surrenderor  continues  tenant  until  admission  of  the  surren- 
deree, according  to  numerous  authorities,  {Berry  v.  Greene,  Cro.  Elir, 
349.  FUch  V.  Hockley,  lb.  442.  4  Co.  23  a.  Smith  v.  Triggs,  Str. 
487.  Barker  v.  Denham,  Sty.  145.'  Vin.  Abr.  Cop.  B.  b.  5.  P.  a.  2. 
Sho.  87.  Fisher  v.  Wigg,  1  P.  W.  I7.  Gilb.  Ten.  27a  Soe  & 
Hicks,  2  Wils.  13.  Com.  Dig.  Cop.  G.  3.  lb.  F.  14.  Kenebelv. 
Scraflon,  8  Ves.  30.  Hurst  v.  Morgan,  Serjt.  Hill's  MS.  George 
d-  Thombury  v.  Jew,  Amb.  628-9.  Doe  &  Wroot,  6  East  132.) 
He  further  relied  on  the  observation  of  Lord  Maccle^id  in  Peachy 
V.  The  Duke  of  Somerset,  1  Sho.  451,  [454s]  th&t  "  the  lord  must 
aUays  have  such  a  tenant  upon  his  lands  as  may  be  sufficient  to  answer 
sll  demands,  and  capable  of  committing  forfeitures ";  and  urged  that 
the  lord  is  expressly  excepted  in  the  dictum  of  Ashkurst  J.  in  Holdfast 
T-CiapAam,  IT.  R.600. 

HatnjnerM  reply,  insisted  that  by  asurrender  the  surrenderor's  estate 
at  will  passes  to  the  surrenderee,  and  that  he  has  a  new  resulting  estate 
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at  will  till  the  admittance^  which  vanishes  upon  the  admittance.  And 
that  if  the  surrender  and  admittance  be  two  conveyances,  then  the  first 
has  taken  the  estate  from  the  surrenderee)  and  if  one  conveyance,  then 
there  must  be  relation,  else  there  will.be  a  division  of  what  is  one  and 
entire. 

Littledale  /•,  delivered  the  judgment  of  the  court,  and,  after  stating 
the  mandamus  and  return,  his  lordship  proceeded  as  follows:  the 
question  is,  whether  if  a  copyhold  tenant  surrender  his  estate  to  the  use 
of  another,  and  afterwards  commits  and  is  convicted  of  felony  before 
admittance  of  the  surrenderee,  the  estate  is  by  the  custom  forfeited  to 
the  lord? 

The  case  was  argued  before  us  very  elaborately,  and  all  the  authori- 
ties were  ftilly  entered  into.  The  court  did  not  at  the  time  feel  greatly 
pressed  by  the  weight  of  those  authorities ;  but  as  they  were  numerous, 
and  the  argument  was  chiefly  from  analogy,  we  wished  to  look  into 
them.  After  a  careftil  examination  of  them,  we  are  of  opinion  that  the 
estate  is  by  the  custom  forfeited  to  the  lord,  and  that  a  peremptory 
mandamus  ought  not  to  issue.  It  is  conceded  that  as  betwc^en  the 
surrenderor  and  surrenderee,  the  latter  cannot  be  prejudiced  by 
any  act  done  by  the  former  subsequent  to  the  siurender,  but  is  in- 
titled  to  be  admitted  to  the  estate  free  from  all  mesne  incumbrances.  It 
is  conceded  also,  that  the  surrenderor,  until  the  admittance  of  the  sur- 
renderee, continues  tenant  to  the  lord  for  all  purposes  of  service.  The 
estate,  therefore,  does  not  by  the  surrender  vest  in  the  lord.  It  is  con- 
ceded also,  that  the  surrenderee  before  admittance  takes  nothing,  but 
that  on  admittance  he  is  in  by  relation  from  the  time  of  the  surrender, 
as  between  him  and  the  surrenderor,  yet  he  has  not  been  tenant  in  the 
mean  time ;  for  it  is  distinctly  held^  in  Roe  d.  Jefferies  v.  HickSj 
(2  Wils.  13,)  that  if  he  be  attainted  in  the  meantime,  the  lord  will 
not  take  by  forfeiture. 

If  then,  no  act  of  the  surrenderee  before  admittance  will  work  t 
forfeiture,  and  if  it  were  held  that  the  surrenderor  after  surrender, 
although  he  be  tenant,  cannot  by  any  act  of  his  work  a  forfeiture,  it 
follow  that  a  considerable  time  might  elapse,  during  which  the  lord's 
right  of  escheat  is  suspended,  and  that  not  by  any  act  of  his  own,  hot 
by  the  acts  of  others,  which  he  cannot  prevent ;  for  he  can  neither  re- 
fuse to  accept  a  surrender,  nor  compel  a  surrenderee  to  come  in  and  be 
admitted.  We  do  not  find  any  authority  for  such  a  proposition.  On 
the  contrary,  it  is  laid  down  by  Lord  Chancellor  Macclesfield,  in 
Peachy  v.  Duke  of  Somerset^  (1  Str.  454,)  that  the  lord  must  always 


There  are  many  authorities  relating  to  freehold  estates,  aod  some  re- 
lating to  copyholds,  which  show  that  the  tenant  shall  forfeit  only  that 
which  he  has ;  and  tiierefore  in  Patcleit  v.  The  Attorney  General, 
(Hsrdr.  465,)  (which  wag  a  case  of  ireebold,)  it  was  held  that  a  mort- 
gagor had  a  right  to  redeem  against  the  crown,  where  the  mortgagee  in 
possession  had  been  attunted ;  but  it  is  plain  that,  in  that  case.  Lord 
C.  B.  Hale,  sitting  in  equity,  treated  the  mortgagee's  interest  in  the 
land  as  a  mere  pledge  and  security  for  money.  It  is  no  authority 
whatever  for  saying,  that  the  estate  was  not  forfeited  to  the  lord  at  law. 
It  was  argued  that  the  court,  in  cases  of  mandamus  to  admit  to 
copyhold  estates,  frequentty  looks  to  equitable  interests ;  but,  without 
at  all  denying  that  this  may  be  so  in  some  instances,  it  seems  clear  that 
this  court  cannot,  in  such  a  case  as  the  present,  enter  into  a  question  of 
trust,  or  adjust  the  equitable  rights  of  the  parties. 

Upon  the  whole,  without  minutely  examining  all  the  cases  cited  by  the 
learned  counsel  for  the  surrenderee,  we  are  of  opinion,  that  as  the  sur* 
renderor  is  conceded  to  be  tenant  for  all  purposes  of  service  until  the  ad- 
nnttance  of  the  surrenderee,  so  he  is  also  tenant  for  the  purpose  of  for- 
feiting. 

One  point  more  remains,  Mr.  Dampier  ai^;ued,  that  the  custom  here 
stated  could  not  apply  to  such  a  case  as  the  presmt,  because  the  custom, 
to  be  valid,  must  have  existed  before  time  of  legal  memory,  at  which 
Kmote  period,  the  surrender  and  admittance  were  not  one  conveyance 
as  now,  but  by  the  surrender  the  estate  vested  in  the  lord,  and  was  re- 
granted  by  him  at  the  time  of  admittance ;  so  that,  in  the  interval  be- 
tween surrender  and  admittance,  there  was  then  no  tenant  at  all,  but  the 
estate  was  in  the  lord.  But  this  ailment  proves  too  much ;  for  it 
shews,  that  whenever  there  was  a  tenant,  such  tenant  might  by  the  cus- 
tom commit  a  forfeiture,  and  as  soon  as  ever  a  surrenderor  before  admit- 
tance came  to  be  considered  as  tenant,  and  the  estate  was  no  longer 
held  to-  vest  in  the  lord,  the  custom  as  to  forfeiture  immediately  at- 
tached on  such  tenant.  If  it  did  not,  neither  would  any  other  of  the 
customs,  and  the  lord  would,  at  this  day,  have  no  tenant  at  all  between 
surrender  and  admittance.  It  was  conceded,  however,  that  be  has  a 
tenant  for  the  purpose  of  services,  why  not  also  for  the  purpose  of  for- 
feiture P  The  consequence  is  that  this  rule  must  be  discbai^ed. 
Rule  discharged. 
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Riddellj  widow,  t.  Jemter  k  others  (a).   * 

[C.B.  Trinity  Term  J 18S3.] 

A  case  sent  from  the  Court  of  Chancery  stated,  that  in  the  y4 
I617»  the  customs  of  the  manor  of  Cheltenham^  in  the  county  of 
Gloster,  were  duly  found  returned  and  presented  by  a  jury  there  sum- 
moned for  the  purpose  of  ascertaining  such  customs,  to  be,  amongst 
other  things,  as  follows :  first,  the  tenants  in  base  tenure  of  this  manor 
do  respectively  hold,  and  are  seised  of  their  tenements  of  an  estate  rf 
inheritance  customarily,  viz.  sibi  et  hueredibtis  suis  descendible  to  their 
youngest  sons,  and  in  default  thereof  to  their  youngest  daughters,  and 
in  default  thereof  to  their  youngest  brothers,  and  in  default  thereof  to 
their  youngest  sisters,  &c.  according  to  the  custom  of  the  said  manor. 
Also  if  any  customary  tenant  aforesaid  make  his  fine  for  his  admittance 
and  die,  leaving  a  wife,  she  is  to  have  the  land  or  tenement  whereunto 
her  said  husband  was  so  admitted,  for  her  life  and  twelve  years,  if  she 
shall  dispose  of  it :  and  if  the  wife  shall  marry  again,  and  her  husband 
that  she  shall  so  marry,  shall  agree  with  the  lord,  and  make  his 
fine,  then  shall  he  gain  and  have  the  land  or  tenement  to  him  and  his 
heirs,  of  an  estate  of  inheritance  descendible  to  his  youngest  son,  or  in 
default  thereof  to  his  youngest  daughter,  according  to  the  custom 
of  the  manor ;  and  if  he  outlive  his  wife  and  die  without  issue  of  his 
body,  his  customary  tenements  shall  go  to  the  yoimgest  issue  male  of 
the  body  of  the  said  first  husband,  by  whom  the  land  did  move ;  and 
for  default  of  such  issue  male,  then  shall  go  to  the  youngest  issue 
female  of  such  first  husband ;  and  if  such  first  husband  be  dead  without 
such  issue  of  his  body,  then  doth  it  go  to  the  kindred  of  every  last 
husband,  in  order,  so  long  as  any  can  be  found,  being  heirs  by  descent, 
or  takers  in  marriage  by  purchase ;  that  is  to  say,  if  he  be  a  taker, 
then  only  to  the  issue  of  his  body  in  manner  as  aforesaid ;  and  if  he  be 
heir,  then  in  full  course  of  descent  according  to  the  custom  of  the 
manor. 

That  such  customs  continued  to  be  the  customs  of  the  said  numcn-, 
until  after  the  passing  of  the  act  of  parliament  next  after  mentioned : 
and  after  the  passing  of  such  act  of  parliament  such  customs  remained, 
except  in  so  far  as  such  customs  were  altered  or  varied  by  such  act  of 
parliament. 

{a)  10  Bing.  29. 


of  the  copybold  estBtee,  and  customs  of  the  tenants  in  base  tenure  of 
the  manor  of  Chelienham,'"  after  reciting  that  within  the  said  manor  of 
Cheitenham,  the  copyholders  in  base  tenure  having  customary  estates 
of  inheritance  to  them  and  th^  heirs,  in  their  several  customary  mes- 
suages and  lands,  many  qaestions  and  doubts  had  been  of  late  made 
touching  their  customs,  many  of  them  being  so  uncertain,  unreasonable, 
and  inconvenient,  that  it  had  caused  many  suits  in  law,  at  great  ex- 
penses in  money  and  much  loss  and  trouble,  insomuch  that  in  many 
years  past  the  manor  had  yielded  but  little  profits  either  to  lords  or 
tenants ;  for  remedy  thereof  and  for  avoiding  of  suits,  and  for  the 
quieting  and  establishing  of  the  estates  of  tenants  and  their  posterity 
within  the  sud  manors,  enacts,  section  1, — that  the  descent  of  the  said 
customary  lands  shall  be  from  tbenceioTtb  in  fee  simple  according  to  the 
roles  of  common  law  :  section  3, — saving  only  that  if  any  copyholders 
shall  die  without  issue  male,  having  daughters,  the  eldest  daughter 
shall  inherit  solely,  as  the  eldest  son  ought  to  do  by  the  course  of  the 
common  law ;  and  that  if  any  of  the  said  customary  lands  or  tenements 
shall  or  ought,  according  to  the  course  of  the  common  lav,  to  descend 
to  any  sisters,  aunts,  or  female  cousins,  that  then  and  in  every  such  case 
the  eldest  sister,  aunt  or  female  couan,  shall  inherit  the  same  lands  and 
tenements  solely  and  alone :  section  5, — power  to  the  copyholders  to 
grant  jointure  of  their  lands  to  their  wives  for  life :  section  8, — that  the 
wives  of  the  copyholders  shall  &om  thenceforth  have  for  dower  during 
their  lives,  the  third  part  only  of  their  husband^s  customary  lands ;  the 
sud  third  part  to  be  set  forth  and  assigned  to  them  by  the  homage  of 
the  court  wherein  the  presentment  of  the  death  of  the  husband  shall 
be  presented,  or  within  such  time  next  after  the  same  court,  as  shall  be 
limited  by  the  stewards  in  that  behalf:  but  such  wives  as  shall  there- 
after accept  and  take  a  jointure  of  their  husband's  customary  lands 
within  the  said  manors,  by  grant,  limitation,  or  assignment,  before 
marriage,  or  shall  accept  of  such  a  jointure  after  marriage,  and  agree 
thereunto  after  the  death  of  the  husband,  shall  be  concluded  and  barred 
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holders,  which  shall  join  in  any  grant  or  surrender  with  their  husbands, 
of  any  of  the  customary  messuages  or  lands,  being  first  solely  and 
secretly  examined  in  court  according  to  the  custom  thare»  shall  be 
concluded  and  barred  afterwards  to  claim  any  right,  title,  or  estate 
whatsoever,  of  or  in  those  lands  so  surrendered  and  granted  as  aforesaid : 
section  10, — ^no  husband  surviving  his  wife  shall,  by  fining  with  the 
lord,  keep  his  wife's  lands  from  the  heir  of  the  wife :  section  11, — all 
customs  of  enjoying  lands  by  widows  of  customary  tenants,  or  by  after 
taken  husbands  of  such  widows,  or  by  the  heirs  of  such  widow  or  after 
taken  husband,  are  declared  to  be  void ;  and  all  other  lawftd  customs 
and  usages  within  the  manor,  not  repugnant  and  contrary  to  the 
meaning  of  the  act,  are  to  remain  good  and  effectual. 

The  case  then  stated,  that  John  Riddell  late  of  Cheltenham,  who 
died  in  the  month  of  December  1825,  was,  during  the  time  of  his 
marriage  with  the  plaintiff,  seised  of  divers  copyhold  tenements  ^tuate 
within  the  said  manor,  which  he  held  according  to  the  custom  of  the 
said  manor,  and  to  which  he  had  been  duly  admitted ;  and  that  as  to 
one  of  such  copyhold  tenements,  being  a  messuage  or  dwelling  house^ 
situate  No.  8,  Stills  Lane,  and  the  appurtenances  thereunto  bdonging, 
the  said  John  Riddell,  on  the  4th  of  March  1805,  at  a  court  then 
holden  for  the  said  manor,  surrendered  into  the  hands  of  the  lord  of 
the  said  manor,  the  said  messuage  or  tenement,  and  appurtenances,  to 
the  use  of  Edward  Jenner  of  Cheltenham  aforesaid,  doctor  of 
medicine,  since  deceased,  and  his  heirs.  That  the  said  plaintiff  did 
not  join  in  the  said  surrender  of  the  said  copyhold  tenement  to  the  said 
Edward  Jenner^  nor  had  since  joined  in  making,  nor  had  made,  any 
surrender  thereof. 

The  case  ftirther  stated,  that,  according  to  the  custom  of  the  said 
manor,  unless  the  wives  of  the  copyholders  of  the  said  manor  join  in  the 
surrenders  made  by  their  respective  husbands  during  their  lifetimes,  such 
wives  are  entitled,  upon  the  death  of  their  husbands,  to  dower  out  of 
the  copyhold  tenements  so  surrendered. 

The  defendants,  who  claimed  under  Dr.  Jenn£rj  insisted  that  the 
plaintiff  was  not  entitled  to  dower  out  of  such  copyhold  premises,  inas- 
much as  they  alleged  that  the  widow  of  a  customary  tenant  was  not 
entitled  to  dower  of  any  of  the  copyhold  tenements  aliened  by  her  husband 
in  his  lifetime,  but  of  those  only  of  which  her  husband  died  seised. 

The  question  for  the  opinion  of  the  court  was,  whether,  acccoding  to 
the  custom  of  the  manor  of  CheUenham^  the  widow  of  a  copyholder  was 
entitled  to  dower  out  of  customary  lands  of  which  her  husband  was 
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tenant  during  the  coverture,  but  of  which  he  did  not  die  tenant,  such 
lands  having  been  aliened  during  the  coverture  by  the  husband  alone^ 
without  the  wife  having  been  solely  and  secretly  examined  in  court,  or 
having  joined  in  the  surrender  thereof. 

It  was  contended  for  the  plaintiff  that  she  was  intitled  to  dower  under 
the  act  of  1  Car.  1,  the  avowed  object  of  that  act  being  to  substitute 
known  rules  of  common  law  for  the  uncertain  customs  of  the  manor. 
The  learned  counsel  relied  more  particularly  on  the  5th,  8th  and  9th 
sections,  and  urged  in  support  of  his  construction  of  the  act,  that  where 
a  statute  contains  the  word  *  felony,^  all  incidents  of  felony  are  attached ; 
and  so  in  misdemeanor ;  and  that  wherever  the  legislature  adopts  a 
term  known  to  the  law,  it  must  be  taken  in  its  usual  sense. 

For  the  defendant  it  was  contended,  that  the  dower  meant  by  the 
legislature  in  the  above  statute,  was  the  dower  appropriate  to  copyholds, 
that  is  customary  dower,  and  which  is  defeated  by  sale  or  mortgage  of 
the  husband.  That  the  act,  according  to  its  title,  was  for  settling  and 
confirming  existing  customs,  and  not  for  the  destruction  of  them.  That 
the  plaintiff  could  only  have  the  dower  which  could  be  presented  by  the 
homage  under  the  8th  section,  and  in  order  to  that,  the  husband  ought 
to  have  been  tenant  of  the  land  at  his  death,  otherwise  no  presentment 
could  be  made.  And  that  in  copyhold  tenure  dower  and  freebench  are 
synonymous,  the  term  dower,  and  not  freebench,  being  used  in  all  legal 
proceedings.  <Kitch.  200,  242.  Wade  v.  Wade,  Amb.  299.)  On 
the  immediate  question,  Parker  v.  Bleeke,  (Cro.  Car.  568,)  was  also 
dted. 

The  following  certificate  was  afterwards  sent  to  the  court  of  Chan- 
cery: — 

We  have  heard  this  case  argued,  and  considered  it,  and  we  are  of 
oinnion  that,  according  to  the  custom  of  the  manor  of  Cheltenham^ 
within  the  county  of  Gloticestery  and  the  provisions  of  the  statute 
1  Car.  1.,  set  forth  in  the  case,  the  widow  of  a  copyholder  is  entitled  to 
dower  out  of  customary  lands  of  which  her  husband  was  tenant  during 
the  coverture,  but  of  which  he  did  not  die  tenant ;  such  lands  having 
been  aliened  during  the  coverture  by  the  husband  alone  without  the 
wife  having  been  solely  and  separately  examined  in  court,  or  having  joined 
in  the  surrender  thereof. 

N.  C.  TINDAL. 
J.  A.  PARK. 
S.  GAZELEE. 
J.  B.  BOSANQUET. 
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Doe  d.  GnM  v.  The  Earl  of  Burlington  [B.  R.]  (a). 

This  case  was  argued  in  Trinity  Term  1833,  and  in  Michaelmas  Term 
following, — 

LiTTLEDALE,  J.,  delivered  the  judgment  of  the  court,  as  follows. 

This  was  an  ejectment  for  ten  messuages  in  the  manor  of 
Risborough  in  the  county  of  Bucks  which  was,  after  a  former 
again  tried  before  my  brother  Gazelee  and  a  special  jury  at  the  Summer 
Assizes  1832,  for  the  county  of  Bucks, 

The  lessor  of  the  plaintiff  was  lord  of  the  manor  of  Risborough,  and 
the  defendant  was  a  copyhold  tenant  of  that  manor,  and  the  premises 
for  which  the  ejectment  was  brought  were  in  the  occupation  of  a  tenant: 
On  the  31st  May  1819,  Charles  Currie  was  admitted  tenant  of  the 
premises,  in  trust  for  lord  George  Henry  Cavendish  (now  the  earl  of 
Burlington)  the  defendant.  The  premises  as  described  in  the  admifr- 
sion  were  a  messuage  or  farm  house,  with  all  outhouses,  edifices,  build* 
ings,  bams,  stables,  yards,  gardens,  orchards  and  backsides  thereto  be- 
longing ;  and  also  certain  lands  therein  particularly  mentioned  and  de- 
scribed. There  were  two  bams  on  the  premises,  one  of  them  was  in  a 
ruinous  state,  and  was  pulled  down  by  the  tenant.  Leave  was  asked  of 
the  steward  to  take  it  down,  but  it  was  refused ;  the  barn  was  some 
time  afterwards  rebuilt  by  the  defendant.  The  ejectment  was  brought 
for  alleged  waste  in  having  taken  down  and  removed  the  bam  without 
license. 

Upon  the  evidence  given  on  the  trial,  the  judge  left  three  questions 

to  the  jury. 

1st.  Whether  at  the  time  when  the  bam  was  pulled  down,  the  de- 
fendant had  an  intention  to  rebuild  it,  for  that  if  he  had,  there  was  no 
ground  of  forfeiture. 

2dly.  Whether  any  damage  was  occasioned  to  the  estate  by  the  poU- 
ing  down  and  rebuilding  the  bam,  stating,  that  if  they  found  there  was 
not,  he  would  reserve  for  the  opinion  of  the  court  whether  this  was  an 
answer  to  the  action. 

3dly.  As  to  the  existence  of  the  custom,  and  particularly  whether  it 
authorised  the  pulling  down  all  buildings  generally,  or  only  those  ad- 
ditional ones  which  the  tenant  himself  had  erected.^ 

(a)   The  author  is  also  indebted  to      has  not  yet  been  reportecL 
Mr.  Bamewall  for  this  judgment,  which 
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The  jury  found  that  the  defendant  did  not  contemplate  the  reb 
bg  the  bam ;  that  the  estate  would  have  sustained  no  damage  ii 
bam  had  not  been  rebuilt ;  that  by  the  custom  a  man  may  pull  i 
what  he  has  built,  but  not  generally. 

A  yerdict  was  entered  for  the  plaintiff,  with  liberty  for  the  defem 
to  move  to  enter  a  nonsuit,  if  upon  the  finding  respecting  damage, 
court  think  him  entitled  so  to  do. 

By  the  general  custom  of  copyholds,  if  a  copyholder  commits  wa 
it  is  a  forfeiture.  Com.  Dig.  Copyhold  M.  3.  for  which  he  cites  1st  B 
506.  B.  ] .  Mo.  392,  and  Ow.  17,  in  which  last  case  it  is  said  that 
waste  done  by  a  copyholder  is  a  forfeiture. 

In  the  quotation  from  Roll.  Abr.  the  language  is  if  a  copyhol 
commits  waste  against  the  custom  of  the  manoTy  this  is  a  forfeiti 
and  for  that  he  cites  Clifton  v.  Molineux^  (4  Co.  270  where  the  qua! 
cation  is  stated  that  it  must  be  wfAste  according  to  the  custom  of  \ 
manor. 

But  without  considering  whether  the  custom  of  the  manor  need 
taken  into  consideration  or  not,  the  custom  here  found  is  that  the  co[ 
holder  may  pull  down  what  he  has  built,  but  not  generally. 

Then  a  question  arises,  is  the  pulling  down  a  bam  waste  ? 

The  instances  and  cases  where  waste  has  been  considered  as  app 
cable  to  buildings,  are  almost  all  as  to  houses  or  mills,  but  there  a 
some  where  waste  has  been  assigned  as  to  outbuildings.  In  Brook< 
abridgmeut,  waste  pi.  67)  waste  was  assigned  (among  other  things)  in 
stable. 

In  Dyer  108  it  was  assigned  in  a  stable.  In  Rental  v.  Turner^  (Cr 
Elis.  5989)  which  was  a  case  of  forfeiture  of  copyholds  for  waste  i 
burning  an  outhouse,  no  doubt  was  made  as  to  its  being  a  forfeiture  b 
the  person  who  did  it,  but  the  case  was  decided  on  its  being  done  in  ooi 
lusion  for  some  purposes  as  to  the  estate,  or  the  person  connected  wit 
the  copyhold. 

In  Townsend'^s  and  ComwaU'^s  tables  of  pleading  there  are  severs 
precedents  referred  to  of  waste  being  assigned  in  various  sorts  of  out 
buildings.  And  in  the  statute  of  Marlbridge  52  Hen.  3.  c.  23.  it  ii 
enacted,  that  fiurmers  during  their  terms  shall  not  make  waste  (a),  noi 
exile  of  house,  woods,  and  men,  nor  of  any  thing  belonging  to  the  tene- 
ments  that  they  have  to  farm.    And  though  waste  be  by  the  common 

« 

(a)  Note  in  Ru£fhead*s   Ed.   of  the      margin  <  not  in  the  original/ and  there  ii 
statutes  the  word   '  Sale*  follows  the      no  word  in  the  latin  to  denote  sale, 
word  *  Waste,' but  there  is  a  note  in  the 
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law,  this  may  be  considered  as  a  legislative  exposition  of  the  subjects 
in  which  waste  may  be  committed.  On  the  words  *'  nor  of  any  thmg 
belonging  to  the  tenements  which  they  have  to  farm,^.  Lord  Co/pein  2nd 
Institute  146,  says  ^^  these  were  before  particularly  named  de  dondbua 
boscia  et  honUnibus^'^  and  these  other  words  of  '^  any  thing  belongmg 
to  the  tenements  that  they  have  to  farm,^  comprehend  lands  and  mea- 
dows belonging  to  the  farm. 

Lord  Coke  therefore  must  be  supposed  to  consider  that  the  word 
^  houses'*  includes  all  outbuildings :  if  not,  the  general  words  here  used 
would  certainly  extend  to  them. 

We  are  therefore  of  opinion,  that  the  pulling  down  a  bam,  taken  ab- 
solutely, is  such  waste  as  subjects  the  copyhold  tenant  to  a  forfeiture. 
But  there  is  another  principle  applicable  to  waste,  that  is,  the  smallness 
of  the  value,  and  there  are  a  great  number  of  old  authorities  to  say, 
that  if  the  value  be  very  small,  the  consequences  of  waste  .  do  not 
attach. 

They  will  be  found  collected  in  2  Roll.  Abr.  824.  Com.  Dig.  Tit 
Copyhold  M.  3.  Viner's  Abr.  tit  Copyhold  [E.  c]  and  2  Saund.  259, 
Greene  v.  Cole.  See  also  the  keepers  and  governors  of  Harrwo 
school  V.  Alderton  (2  Bos.  and  Pul.  86).  Some  of  these  authorities 
are  not  directly  in  point,  for  they  are  decided  upon  the  statute  of 
Gloucester,  and  in  actions  of  waste,  and  between  landlord  and  tenant 
And  it  is  laid  down  in  Bench  v.  Bampton,  4  Yes.  Jun.  7^9  that 
an  action  of  waste  will  not  lie  between  a  lord  of  a  manor  and  a  copy- 
holder. But  they  are  illustrations  of  the  principle,  that  where  there 
are  no  damages,  there  can  be  no  waste  (a),  and  to  this  efiect  is  the  case 
of  Barret  v.  Barret,  (Hetl.  35,)  where  Ch,  J.  Richardson  said  '*  The 
law  will  not  allow  that  to  be  waste  which  is  noways  prejudicial  to  the 
inheritance.'*^  Upon  the  whole  there  is  no  authority  for  saying  that 
any  act  can  be  waste  which  is  not  injurious  to  the  inheritance,  either, 
1st,  by  diminishing  the  value  of  the  estate,  or  2dly,  by  increasing 
the  burthen  upon  it,  or,  3dly,  by  impairing  the  evidence  of  title. 
And  this  law  is  distinctiy  laid  down  by  C.  J.  Richardson  in  Barret 
v.  Barret  cited  at  the  bar  from  Hetley^s  Reports  (35).  This  case  is 
entirely  clear  of  the  two  former  grounds  ;  and  as  the  jury  have  found 
that  the  defendant  did  no  damage  to  the  estate,  it  follows  that  there 
was  no  waste,  and  no  forfeiture.  The  rule  must  therefore  be  made 
absolute.  Rule  absolute, 

(fl)  Vide  Com.  Dig.  Waste  (E  1.) 


^ 
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The  King  v.  The  Lord  of  the  Manor  of  Oundle. 
[B,  R.  Easter  Term,  1834.] 

(Notes  of  the  Judgment)  {a). 

Lord  Denman,  C.  J.  In  the  case  of  the  King  against  the  lord  of 
the  manor  of  Oundle,  which  arose  upon  the  return  to  a  writ  of  man- 
damus issued  at  the  instance  of  John  Pruday,  to  compel  his  admission 
to  certain  copyhold  hereditaments.  The  writ  set  forth  that  one 
Richard  Ragsdale  is  seised  of  them  in  fee,  and  surrendered  them  to 
such  uses  as  one  Thomas  Dawson  should  by  deed  direct  and  appoint, 
and  in  drfault  of  and  until  such  direction  and  appointment  to  the  use 
of  Dawson  in  fee ;  and  that  Dawson  did  afterwards  by  deed  direct  and 
appoint  that  such  premises  should  remain  to  the  use  of  Pruday,  who 
thereupon  became  intitled  to  be  admitted.  The  return  introduced  no 
additional  facts,  but  stated  by  way  of  observation,  that  Dawson  had 
neyer  been  admitted,  nor  had  he  nor  Ragsdale  ever  surrendered  the 
premises  to  the  use  of  Pruday ; — and  whether  such  admisdons  and 
surrender  were  necessary  was  the  question  argued  before  us.  Pruday 
claiming  to  be  admitted  as  the  person  to  whose  use  the  surrender  of  the 
property  enured  by  virtue  of  the  deed  of  appointment  executed  by 
Dawson,  while  the  lord  contended  that  as  Dawson  took  not  only  the 
power  of  appointing,  but  also  an  interest  in  the  mean  time  under  the 
surrender  by  Ragsdale,  he  ought  to  have  paid  his  fine  before  he  could 
by  deed  appoint  to  Pruday. 

Now  the  application  of  the  general  doctrine  as  to  copyhold  property, 
that  the  appointee  under  a  power  takes  by  an  instrument  creating  the 
power,  and  not  imder  that  by  which  his  power  is  executed,  was  not 
disputed,  nor  was  it  denied  that  trustees  with  a  mere  authority  to 
sell,  are  not  compellable  to  come  in  as  tenants  in  conformity  with  the 
case  of  Beat  v.  Shepherd^  Cro.  Jac.  199,  and  Holder  v.  Preston^ 
2  Wils.  400 ; — ^but  the  distinction  between  those  cases  and  the  present 
was  strongly  insisted  upon, — for  here  Dawson  was  not  a  mere  trustee  to 
sell,  but  was  surrenderee  in  fee  for  his  own  benefit,  until  and  unless 
he  should  make  an  appointment ;  that  event  might  never  have  hap- 

(o)  These  notes  have  been  kindly  lett  of  Great  James  Street,  Bedford 
transmitted  to  the  author  by  Mr.  Hew*      Row. 
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penecl,  and  without  his  being  admitted,  his  interest  could  not  be  trans- 
ferred to  Pruday ;  but  it  appears  to  me  that  these  premises  may  be 
correct,  without  leading  to  a  conclusion.  The  lord  never  is,  nor  can 
be  for  one  moment  deprived  of  a  tenant,  for  the  estate  must  always  be 
in  some  person. 

In  the  two  cases  above  cited,  the  trustees  might  sell  without  an 
interest,  the  estate  was  not  in  abeyance  till  the  sale,  but  remained  in 
the  heir  of  the  deviisor,  which  heir  the  lord  might  have  compelled  to 
be  admitted,  if  the  sale  was  not  made  in  a  reasonable  time,  but  when 
such  sale  was  made,  the  purchaser  was  intitled  to  be  admitted  under 
this  surrender  to  the  uses  of  the  will,  just  as  if  be  had  been  the  devisee 
named  in  it.  So  here,  Ragsdak  remains  tenant  to  the  lord  until  aome 
person  be  admitted  under  his  surrender ; — ^no  doubt  Dawson  mi^^t 
have  declined  to  execute  any  deed  of  appointment,  and  if  be  had  de» 
clined  he  must  have  been  admitted  before  he  could  have  passed  his 
interest  to  another,  for  he  could  not  have  done  so  without  a  surrender; 
but  as  he  has  chosen  to  execute  a  deed  of  appointment  under  the 
power,  his  appointee  takes  nothing  of  him,  but  becomes  the  suiren- 
deree  of  Ragsdale,  just  as  if  he  had  been  named  in  the  grant  It 
follows  that  he  is  intitled  to  be  admitted,  without  Dawson'^s  being  ad- 
mitted, and  that  a  peremptory  mandamus  must  issue. 

What  the  effect  of  Dawson^s  being  admitted  might  have  been,  that 
is  whether  he  could  or  could  not  have  afterwards  parted  with  his  in^ 
terest  by  making  an  appointment  under  the  power,  is  a  question 
we  are  not  required  to  determine. 
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TO  THE 

TREATISE  ON  COURTS  BARON  AND  COURTS  LEE' 


Rules  to  be  observed  in  holding  a  Court  Leet  and  Court  Baron 


CALLING  THE  COURT. 

The  first  preparatory  step  is  for  the  steward  to  issue  his  precept 
the  bailiff  of  the  manor  to  give  the  accustomed  notice  of  the  day  ) 
pointed  for  the  court.  The  foUowing  would  appear  to  be  the  m< 
usual  form :  (a) 


(Precept  to  summon  a  Court  Leet  and  Court  Baron.) 


The  Manor  of )     To  W,  F.,  bailiff  of  the  said  manor,  grei   . 

in  the  County  of 3  ^^g — 

These  are  to  require  you  to  give  notice  within  the  said  manor  that  tl  ! 
court  leet  or  law  day  and  view  of  frankpledge,  with  the  court  baron  I 
J.  Z.,  esquire,  lord  of  the  said  manor,  will  be  holden  at  the  hou  : 

of ,  at ,  within  the  said  manor,  on ,  the day  »  I 

next,  at  the  hour  of in  the  forenoon ;  and  to  warn  all  tl  i 

resiants  and  freehold  tenants  of  the  said  manor,  personally  to  be  an  I 
appear  at  the  place  and  time  aforesaid,  to  do  and  perform  their  suit  an  I 
service,  and  pay  their  quit  rents,  fines,  and  other  duties,  as  of  right  the  i 
ought  to  perform  and  render  at  such  courts  respectively :  And  also  1 1 
warn  all  constables,  tything-men,  and  other  public  officers  of  the  afore  < 
said  leet  and  manor,  then  and  there  to  attend  and  make  and  return  thei[ 
several  presentments :     And  you  are  hereby  required  to  summon  twelvi: 

(«)  When  a  court  baron  is  held  dis-      precept  and  notice,  antey  p.  (104)  will 
tinct  from  a  court  leet,   the  form  of     serve,  by  omitting  the  word  'ctuiomary^' 
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or  more  good  and  lawful  men  of  the  said  manor,  to  be  and  appear  at  the 
aforesaid  place  and  time,  to  inquire  as  well  for  our  sovereign  lord  the 
king  as  the  lord  of  the  said  leet,  of  all  such  matters  as  to  the  said  court 
do  appertain ;  and  be  you  there  personally  with  the  names  of  the  persons 
you  shall  have  so  summoned,  brining  with  you  also  this  precept 

Given  under  my  hand  and  seal  this  — —  day  of ,  in  the  year  of 

our  Lord  — . 

J.  Sm  steward. 
On  receiving  the  precept,  the  bailiff  is  to  affix  a  written  notice  of  die 
day  and  hour  appointed  for  the  court,  to  the  door  of  the  parish  church, 
or  cause  such  notice  to  be  publicly  read  in  church,  or  otherwise,  as  the 
usage  may  be ;  and  it  is  proper  to  give  this  notice  at  least  fifteen  days 
before  the  court  {a).    The  form  of  it  may  be  thus  :-— 

The  Manor  of ")     Notice  is  hereby  given,  that  a  court  leet  or 

in  the  County  of 3  1&^  day,  and  view  of  frank-pledge,  and  a  court 

baron  of  A.  Z.,  esquire,  will  be  holden  for  the  said  manor  on ,  the 

day  of next,  at o'^clock  in  the  forenoon,  at  the  usual  and 

accustomed  place,  being  the  house  of ,  at ,  in  the  said 

county  of ,  when  and  where  all  the  resiants  and  freehold  tenants  of 

the  said  manor,  and  all  public  officers  of  the  said  leet  and  manor,  and  others 
concerned  in  the  business  of  such  courts  respectively,  are  required  to 

attend*    Dated  this day  of ,  &c. 

W.  r.,  bailiff. 

THE  COURT  DAY. 

(Records  of  the  Court  Leet,  Manor  RoUsy  ^.) 

It  behoves  the  steward  to  be  prepared  with  the  records  of  the  court  leet, 
and  the  manor  rolls,  for  such  references  as  may  be  necessary  to  his 
guidance  as  the  judge  of  the  court  leet,  and  as  assessor  and  roister  of 
the  court  baron,  in  which  the  suitors  are  the  judges  (ft) ;  and  also  with 
a  minute  book  for  the  entry  of  the  proceedings  of  the  particular  court, 
having  the  style  of  the  court  already  written  in  it. 

And  should  it  be  the  first  court  which  the  steward  has  holden  for  the 
particular  manor,  he  will  do  well  to  read  his  appointment  to  the  steward- 
ship, to  the  tenants  and  resiants  assembled,  previously  to  his  entering 
on  the  business  of  the  day. 

(a)  But  a  shorter  period  is  sufficient,  (6)  Anie^  pt.  3.  p.  721. 

4inte,  pt.  3.  pp.  822—3. 
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(Opening  of  the  Court,  J 

The  bailiff  is  then  to  open  the  court  by  an  audible  proclamation,  which 
(i.  e.  the  O  Yes)  is  to  be  repeated  three  times  (a),  thus — 

0  Yesy  O  Yes,  O  Yes ;  All  manner  of  persons  who  owe  suit  and 
service  to  the  court  leet^  and  law  day^  and  the  court  baron  of  A.  Z., 
esquire,  new  to  be  holden,  or  who  have  been  summoned  to  appear  at 
this  lime  and  place,  draw  near  and  give  your  attendance,  every  man 
answering  to  his  name  when  called,  and  thereby  saving  his  amercement : 
God  save  the  king  and  the  lord  of  this  leet.  [If  it  should  be  a  court 
baron  only,  the  words  in  italics  are  to  be  omitted.} 

(Restant  Roily  Suit  Roily  Jury  List  J 

The  bailiff  is  now  to  be  called  upon  to  make  a  return  of  the  precept, 
which  he  is  to  do  by  putting  the  resiant  roll,  suit  roll,  and  jury  list  into 
the  hands  of  the  steward ;  who  should  first  call  over  the  names  of  the 
resiants,  marking  against  such  as  appear,  '  app.y'^  and  against  such  aa 
are  essoigned,  ^  ess.'*.  (6). 

Then  the  suit  roll  is  to  be  called  over,  and  the  mark  ^  app.^  placed 
against  the  names  of  those  who  answer. 

This  being  done,  the  steward  will  read  the  list  of  jurors,  entering  the 
names  of  those  who  appear  in  his  minute  book  (e),  and  then  proceed  to 
administer  the  oath  to  them,  in  this  manner : 


(Oath  of  the  Foreman,) 

A.  B.y  you,  as  foreman  of  this  jury,  with  the  rest  of  your  fellows,  shall 
inquire  and  true  presentment  make  of  all  such  things  as  shall  be  given 
you  in  charge,  and  of  all  such  other  matters  as  shall  come  to  your  know- 
ledge, presentable  at  this  court:  The  king^s  counsel,  your  own,  and 
your  fellows^  you  shall  well  and  truly  keep :  You  shall  present  nothing 
out  of  hatred  or  malice,  nor  conceal  any  thing  through  fear^  fSetvour,  or 

(a)  In  a  court  leet  three  prodama-  (c)  There  must  be  twelve  jurors;  and 

tions  are  required  to  be  made,  but  only  if  a  sufficient  number  do  not  attend,  the 

one  is  necessary  in  a  court  baron.  Kitch.  steward  may  compel  any  strangers  to  be 

11,  12,  cites  21  Ed.  4.  37.  sworn.     Anie,  pt.  3.  p.  847. 

(5)  Ante,  pt  3.  p.  825. 


(430)  APPENDIX  TO  THE  TREATISE   ON 

affection,  but  in  all  things  you  shall  true  and  just  presentment  make, 
according  to  the  best  of  your  understanding :     So  kelp  you  God. 

Then  swear  the  rest  of  the  jury,  by  three  or  four  at  a  time,  thus : 

The  like  oath,  which  A.  B.  your  foreman  hath  taken  on  his  part,  you 
and  every  of  you  shall  well  and  truly  observe  and  keep  on  your  respec- 
tive parts :  So  help  you  God. 

And  after  the  bailiff  shall  have  signified  the  desire  of  the  court  for  all 
men  to  keep  silence,  the  steward  will  deliver  his-^ 

Charge  to  the  Jury  of  the  Court  Leet, 
to  the  following  purport : — 

THAT  it  is  the  steward^s  province  to  remind  the  jury  that  the 
court  leet  (frequently  called  a  law  day)  is  a  court  of  record  of  great 
antiquity,  and  accounted  the  king'^s  court,  to  which  all  persons  resi- 
dent within  the  jurisdiction  of  it,  of  the  age  of  twelve  years  or  upwards, 
with  the  exception  of  peers  and  prelates  (a),  and  tenants  in  ancient 
demesne  (6),  owe  suit  and  service,  and  that  it  is  their  duty  to  present 
and  amerce  such  as  make  default. 

That  they  are  to  present  the  names  of  such  proper  officers  as  either 
by  the  common  law  or  by  the  particular  usage  of  the  manor,  &c.,  for 
which  the  court  is  held,  are  generally  chosen  and  sworn  at  the  leet, 
such  as  constables,  tithing-men,  aleconners,  &c. ;  and  to  inquire  of 
and  present  any  neglect  in  the  duties  of  the  several  public  officers 
within  the  precincts  of  the  leet. 

That  if  any  offence  was  presented  at  the  last  court  by  way  of  ad- 
monition, and  the  party  has  not  obeyed  the  terms  which  were  enjoined, 
it  is  their  duty  to  certify  the  default  to  the  court,  in  order  that  the 
amercement  set  for  it  may  be  levied ;  but  that  the  jurisdiction  of  the  leet 
jury,  like  that  of  the  grand  jury,  is  confined  to  things  done  or  ni^- 
lected  to  be  done  since  the  last  court,  and  to  things  happening  imme- 
diately before  their  being  sworn,  and  during  their  sitting  (c). 

That  it  is  their  province  to  inquire  of  and  present  all  acts  of  petty 
treason,  and  the  crimes  of  murder,  and  manslaughter,  (as  felony,)  rape, 

(a)  See  as  to  exceptions,  ante,  pt.  3.  (c)  AiUe  pt.3.    pp.  870,  876,     And 

P-  3'^^-  note  that  by  cu9toiii  an  acyournment  of 

(6)  Ante,  pt.  2.  p.  692 ;  pt.  3.  p.  824.  a  court  leet  is  good.     Ante,  pt,  3.  p. 

n.  (t).  873—5. 
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arson,  burglary,  larceny,  accessaries,  yoluntary  escape,  and  every  c 
description  of  felony  (a),  and  also  negligent  escape ;  in  order  that  i 
offences  (though  not  punishable  in  leet)  may  be  certified  to  the  ki 
justices  according  to  the  rules  prescribed  by  law :  and  that  the^ 
likewise  to  inquire  what  lands  and  tenements,  goods  and  chattels, 
felon  had  at  the  time  the  felony  was  committed. 

That  it  is  also  their  province  to  inquire  of  and  present  all  assa 
and  batteries  with  bloodshed ;  all  railers,  common  scolds,  eves-di 
pers,  and  sowers  of  discord :    all  conspiracies  and  combinations  of 
tuallers,  labourers,  and  artificers ;    the  several  offences  of  exacting 
cessive  toUs ;  neglecting  to  pursue  hue  and  cry  lawfully  raised ;  of 
grancy  and  noctigavancy ;  and  the  receivers  of  any  such  evil  chai 
ters ;  of  buying  and  selling  by  false  weights  and  measures ;  and  viol 
ing  any  assize ;    of  forestallers,  ingrossers,  and  regraters ;  and  of 
offences  directed  to  be  inquired  of  in  leets  by  particular  acts  of  pari 
inent,  as,  for  instance,  the  act  of  1  Eliz.  c.  17)  intituled,  *^  An  A 
for  Preservation  of  Spawn  and  Fry  of  Fish."  (6) 

And  lastly,  that  it  is  the  duty  of  the  jury  to  inquire  of  and  pi 
sent  all  obstructions  of  public  bridges,  ways,  and  paths,  the  stoppa 
or  diversion  of  all  public  watercourses,  the  removal  or  destruction 
landmarks,  and  any  pound  breaches,   the  neglect  of  cleansing  pooi 
or  of  enclosing  stOne,  marl,  and  other  the  like  pits,  or  of  the  reparati< 
of  bridges  and  causeways,  the  laying  of  dung,  soil  or  other  offcnsi^ 
thing  in  any  public  highway ;  and  also  every  other  act  which  may  ten 
to  the  injury  or  nuisance  of  any  of  the  king'^s  liege  subjects  (c). 


When  the  jury  are  so  sworn  and  charged,  the  bailiff  is  to  mal 
further  proclamation  thus : 
O  Yes,  O  Yes,  O  Yes. 

If  any  person  or  persons  can  inform  this  court  or  inquest  of  an; 
treason,  felonies,  bloodshed,  or  any  other  offence,  matter,  or  thin{ 
now  given  in  charge,  let  them  come  in,  and  they  shall  be  heard. 


(a)  Ante,  pt.  3.  p.  881,  et  seq. 

(6)  See  this  stat  towards  the  end  of 
the  appendix ;  and  also  the  extract  from 
it,  arUe,  pt.  3.  p.  833-4. 

(c)  I  have  not  enumerated  deodands, 
estrays,  waifs,  treasure  trove,  and  the 
like,  among  the  presentments  to  be 
made  by  the  jury  of  a  court  leet,  as 
those  francliises  are  not  necessarily  in- 


cident to  a  leet,  even  when  it  is  ap 
pended  to  a  hundred  or  manor,  thougl 
they  may,  it  should  seem,  be  daimec 
by  the  lord  of  a  leet,  by  prescripHont 
and  then  of  course  they  should  be  in- 
quired of  as  in  the  court  baron.  See 
Br.  Estray,  pi.  15.  lb.  Incidents  38.  lb. 
Leet  43. 
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If  any  appear,  the  steward  is  to  administer  the  following  oath,  and 
then  the  evidence  is  to  go  to  the  jury. 

(The  Octth  of  a  person  offering  to  give  Evidence  of  Treaeon,  S^J 

The  evidence  you  shall  give  to  the  inquest  now  sworn,  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  :  So  help  you  God. 


The  steward  will  then  administer  the  following  oath  to  the  several 
freehold  tenants,  constituting  the  homage  of  the  court  baron. 

fOcUh  of  the  Foremem.) 

You,  as  foreman  of  this  homage,  with  the  rest  of  your  fellows,  shall 
inquire  and  true  presentment  make,  of  all  such  things  as  shall  be  given 
to  you  in  charge ;  and  of  all  such  other  matters  as  shall  come  to  your 
knowledge,  presentable  at  this  court :  you  shall  present  nothing  out  of 
hatred  or  malice,  nor  conceal  any  thing  through  fear,  favour,  or  auc- 
tion, but  in  all  things  shall  true  and  just  presentment  make,  according 
to  the  best  of  your  understanding :  So  help  you  God* 

Then  swear  the  rest  of  the  homage,  by  three  or  four  at  a  time, 
thus : 

The  like  oath  which  J.  B.,  your  foreman,  hath  taken  on  his  part, 
you,  and  each  of  you,  shall  well  and  truly  observe  and  keep  on  your 
respective  parts :  So  help  you  God. 

And  then  the  steward  will  deliver  his 

Charge  to  the  Homage^ 

to  the  following  purport : 

THAT  the  court  baron  is  not  a  court  of  record,  and  is  altogether 
different  in  its  character  from  the  court  leet. 

That  in  the  latter  (which  is  deemed  the  Eing^s  court)  the  steward 
presides  as  judge,  but  that  in  the  court  baron,  which  is  the  lord>  court, 
the  homage  are  the  judges ;  and  that  the  steward  (though  a  constituent 
part  of  the  court)  sits  there  as  register  and  assessor  only. 

That  it  is  their  duty,  as  the  homage  of  the  coiurt  baron,  and  pea- 
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sessing  judicial  authority,  to  inquire  of  the  general  rights  of  the  lord 
of  the  manor,  and  more  particularly  of  such  as  may  have  accrued 
subsequently  to  the  then  last  court,  bearing  in  recollection  that  such 
seigniond  rights  as  are  referrible  to  land  of  customary  or  copyhold 
tenure,  are  not  within  the  jurisdiction  of  the  court  baron,  but  are 
to  be  inquired  of  only  in  the  court  denominated  the  customary  court 

That  the  attention  of  the  homage  is  especially  to  be  directed  to 
any  possible  advantages  to  the  lord,  by  reason  of  any  reliefs  payable 
by  the  custom  pf  the  manor,  on  death  or  otherwise  (a)  ;  or  by  reason 
of  any  escheats  occasioned  by  the  death  of  any  of  the  freehold  tenants, 
without  leaving  heirs  inheritable  to  their  lands  (6)  ;  or  in  consequence 
of  the  forfeiture  of  freehold  lands  by  any  felonious  act ;  or  of  any  deo- 
dands,  estrays,  waifs,  treasure  trove,  or  other  manorial  franchises  (c). 

That  it  is  also  the  duty  of  the  homage  to  inquire  whether  any 
boundary  stones,  or  landmarks,  between  the  particular  manor  and  any 
other  manor,  or  between  the  lands  of  any  of  the  free  tenants,  may 
have  been  removed ;  and  whether  any  encroachments  may  have  been 
made  upon  the  wastes  of  the  lord,  or  upon  the  commonable  rights  of 
such  tenants ;  and  of  any  breach  of  the  lord^s  pound :  And  whether 
the  several  persons  who  owe  suit  and  service  to  that  court,  have  duly 
attended  to  render  and  perform  the  same,  or  wherein  and  by  whom  any 
default  may  have  been  made,  and  to  set  a  reasonable  amercement  on 
any  such  defaulters  (d)  ;  and  generally  to  inquire  of  all  rights,  and  of 
all  offences,  both  of  commission  and  omission,  as  between  the  lord  and 
the  freehold  tenants  of  the  manor,  and  as  between  tenant  and  tenant, 
with  reference  particularly  to  any  existing  by-law,  established  by  the 
custom  of  the  manor  (e)  ;  and  to  make  their  presentments  and  orders 
accordingly  (/). 


(a)  Ante,  pt.  3.  p.  738,  et  seq. 
(6)  Ante,  pt.  3.  p.  757,  et  seq. 

(c)  Ante,  pt.  3.   pp.  773,  777,  781, 

787. 

(d)  Ante,  pt  3.  pp.  736,  742,  et  seq. 

(e)  Ante,  pt.  3.  p.  747  et  seq. 

(J)  N.  B.  The  steward  is  not  bound 
to  receive  any  presentments  whereby  the 
rights  of  the  lord  may  be  prejudiced. 
1  Vol.  Ca.  &  Opin.  172. 

It  is  the  better  opinion  that  all  the 
freehold  tenants  present  at  a  court  baron 
may  claim  to  be  put  upon  the  homage. 

VOL,   II. 


In  Arlett  y.  Ellis,  7  Bam.  &  Cress.  368, 
Bayley  J.  said  '  The  homage  are  per* 

*  sons  associated  together  at  the  lord's 

*  court  (at  which  all  the  tenants  of  the 
'  manor  may  attend)  to  act  as  between 
'  the  lord  and  his  tenants.'  But  it  should 
seem  that  if  the  homage  obstinately 
refuse  to  make  such  presentments  as 
the  nature  of  their  oath  requires  of 
them,  the  steward  would  be  justified  in 
dissolving  the  court,  or  in  discharging 
the  homage  and  swearing  another,  and 
the  latter  would  be  the  more  desirable 

U   U 
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Whilst  the  jury  of  the  leet  are  absent  preparing  their  presentments, 
the  steward  may  proceed  in  the  business  of  the  court  baron.  [See 
Precedent  of  rolls  of  court  hsLTOB^past  (p.  428).] 

On  receiving  the  presentments  from  the  homage,  the  steward  will 
administer  the  following  oaths  to  the  Affeerors  and  the  Haywaxd. 


(Affeeror*8  Oath.) 

You  shall  well  and  truly  aifeer  and  assess  the  several  amercements 
now  to  you  remembered,  and  therein  spare  no  one  through  fear,  favour. 


course,  see  1  Vol.  Ca.  &  Opin.  172-3. 
The  case  of  The  King  &  Hemingway, 
1  Barnardiston  K.  B.  436,  may,  I  sub- 
mit, be  properly  introduced  io  this 
note : — ^it  is  thus  reported.  "  Oo  rule 
to  shew  cause  why  an  information 
should  not  be  granted  against  the  defend- 
ant, as  under  steward  to  the  Archbishop 
of  York  of  his  manor  of  Otiey  in  that 
county,  for  soliciting  a  jury  at  a  court 
baron  and  customary  court  holded  there 
to  present  the  dying  seised  of  such  a  one 
twenty-three  years  ago  of  certain  copy- 
hold lands,  and  then  discharging  that 
jury  because  they  would  not  find  this, 
and  swearing  another  for  this  particular 
purpose ;  who  accx)rdingly  did  find  such 
dying  seised;  though  oath  was  made 
upon  the  former  motion,  that  such  find- 
ing was  false ;  for  the  party  himself  did 
not  die  but  seventeen  years  ago;  Mr. 
Fastakerley  now  said,  that  he  hoped  the 
rule  should  be  discharged.  He  submit- 
ted it,  that  by  law  a  steward  may  swear 
a  second  jury,  when  the  first  jury  re« 
fuses  to  find  such  things,  which  their 
oath  obliges  them  to  inquire  into.  But 
in  this  case  there  were  two  particular 
reasons  for  doing  it;  one,  because  the 
foreman  in  the  first  jury  was  a  party 
interested  in  the  question,  the  other, 
because  the  jury,  charged  with  this  pre- 
sentment, consisted  of  freeholders,   as 


wen  as  copyholders;  whereas  the  law 
requires  that  copyholders  only  shall  pie- 
sent  the  death  of  copyholders.  And 
this  is  the  peculiar  business  of  the  cns- 
tomaiy  court ;  whereas  the  freeh<^ers 
only  are  the  persons  concerned  in  mat- 
ters relating  to  the  court-baron.  And 
therefore  he  insisted,  that  as  there  were 
distinct  courts  kept  at  this  dme;  there 
ought  to  have  been  distinct  juries. 
The  Chief  Justice  said»  he  did  bdieTe 
indeed,  that  acceding  to  the  antienC 
law,  there  were  always  separate  juries 
in  these  cases;  but  of  late  years  the 
practice  has  been  so  uniTersal  to  join 
them  together,  that  the  freeholders  must 
be  intended  to  speak  to  such  tfaixigs  as 
relate  to  the  court-baron,  and  the  copy- 
holders to  such  thills,  as  relate  to  the 
customary  court  Then  as  to  the  fore- 
man's being  a  party  interested,  he  said, 
there  was  a  now  [enough]  of  the  juiy 
without  him,  and  therefore  that  leeson 
could  not  be  sufiScient  for  changii^  the 
jury.  However  in  general,  he  said,  he 
took  it,  that  it  would  be  a  thing  of  dan- 
gerous consequence  to  allow  a  steward 
to  solicit  a  jury  to  find  any  thing  i^^uost 
their  consciences;  and  upon  their  re* 
fusal  to  do  it,  to  swear  a  new  jury. 
Accordingly  the  court  made  the  rule 
absolute  for  granting  the  informatioD.'* 
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OT  affection,  nor  enhance  any  one  through  prejudice,  hatred,  or  malice : 
So  kelp  you  God. 

fHaytoarcTs  Oath  {a)  J 

You  shall  well  and  truly  execute  the  office  of  Hayward  for  this 
manor,  until  you  be  thereof  discharged  according  to  due  course  of  law. 
You  shall  from  time  to  time  present  all  pound  breaches,  estrays,  waifs, 
and  all  other  matters  and  things  falling  within  the  duties  of  your  office, 
justly,  and  without  favour  or  affection :  So  help  you  God. 


I  have  shown  that  it  is  seldom  necessary  or  desirable  to  administer 
the  oath  of  fealty  to  a  newly  admitted  tenant  (6).  When  it  is  deemed 
expedient,  the  following  form  will  serve. 

(Oath  of  Fealty.) 

You  swear  to  become  a  true  and  faithfiil  tenant  to  A.  Z.  esq.  lord  of 
this  manor,  for  the  estate  to  which  you  have  made  your  acknowledgment 
of  tenure  at  this  court ;  you  shall  from  time  to  time  bear,  pay,  and  per- 
form all  such  rents,  duties,  services,  and  customs  in  respect  of  the  same 
estate  as  ^re  due  and  of  right  accustomed :  you  shall  from  time  to  time 
be  ordered  and  justified  in  all  things  at  the  lord'^s  court,  to  be  holden  in 
and  for  this  manor,  as  other  the  tenants  of  this  manor  are,  shall,  or 
ought  to  be ;  and  you  shall  in  all  things  demean  yourself  as  a  faithful 
tenant  ought  to  do :  So  help  you  God. 


When  the  leet  jury  have  agreed  on  their  presentments,  they  are  to 
re-enter  the  court.     And  the  steward  will  ask ; — 

Gentlemen^ — Have  you  agreed  on  your  presentments  ?  to  which 
they  will  reply,  yes  ;  and  the  presentments  are  then  to  be  handed  over 
by  the  foreman  to  the  steward,  who  will  say,  Gentlemen,  do  you  desire 
and  consent  that  I  should  alter  any  matters  of  form  in  your  present- 
ments, not  altering  matters  of  substance  ?  to  which  the  jury  reply, 
yes. 

(a)  I  have   placed  the    Hayward's  with  a  court  leet,  but  the  Hayward  is 

oath  under  the  head  of  court  baron,  as  frequently  sworn  at  the  leet. 

the  office  appears  to  be  more  immedi*  (b)  AtUe,   pt.  1.  p.  429;  pt.  3.  p. 

ately  connected  with  that  court    than  735. 

uu  2 
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Then  the  steward  will  enter  the  presentments  in  his  minutes,  and 
swear  the  officers  presented  by  the  jury  (a),  and  proceed  to  the  affeer- 
ment  of  the  several  amercements,  and  to  the  general  business  of  the 
court  leet,  according  to  the  tenor  of  the  presentments.  [See  Precedent 
of  roU  of  court  leet,  post,  p.  (ilO).] 


fThe  Bedell  or  Bailifa  Oath.) 

You  shall  well  and  truly  serve  our  sovereign  lord  the  king  and  the 
lord  of  this  leet,  in  the  office  of  bailiff  for  the  year  ensuing,  or  until 
you  shall  be  thereof  discharged  according  to  due  course  of  law :  yoa 
shall  duly  execute  all  process  to  be  directed  unto  you  from  the  steward 
of  this  court ;  and  diligently  and  faithfully  collect  and  account  for  aU 
rents,  profits,  and  revenues,  and  in  all  things  demean  yourself  as  a  true 
and  faithful  bailiff  ought  to  do :  So  help  you  God. 


(The  Constable's  [or  Tithing-man^s]  Oath. J 

You  shall  well  and  truly  serve  our  sovereign  lord  the  king,  and  the 
lord  of  this  leet,  in  the  office  of  constable  for  the  parish  [tithing  or 

hamlet]  of ,  for  the  term  of  one  whole  year  next  ensuing,  or  until 

you  be  thereof  discharged  according  to  due  course  of  law:  you  shall 
execute  all  lawful  process  sent  to  you,  and  by  hue  and  cry,  or  other- 
wise, use  your  utmost  endeavours  to  apprehend  and  secure  all  felons, 
riotous,  disorderly,  and  idle  persons,  and  others  guilty  of  a  violation  of 
the  laws  of  this  realm,  and  shall  in  all  things  faithfully  and  diligratly 
demean  yourself  in  the  aforesaid  office :  So  help  you  God. 


(The  Aleconner* s  Oath. J 

You  shall  well  and  truly  serve  our  sovereign  lord  the  king,  and  the 
lord  of  this  leet,  in  the  office  of  aleconner  or  assizer  for  the  parish 

[tithing  or  hamlet]  of ,  for  the  term  of  one  whole  year  next 

ensuing,  or  until  you  be  thereof  discharged  according  to  due  course  of 
law :  you  shall  present  all  offences  cognisable  by  this  court  which  may 
come  to  your  knowledge,  without  fear,  &vour,  or  affection,  and  in  all 

(a)  Ante,  p.  (420). 


(The  Affeeror's  Oath.) 
[See  this  form  as  applicable  to  courta  baroo,  ante,  p.  (4<24).] 


(Adjournment  of  the  Court.) 

[If  it  Bhoulcl  be  found  necessary,  the  court  may  be  adjourned  by  a 
proclamation  to  be  made  by  tbe  bailiff  thus : 
O  Yes,  O  Yes,  O  Yes. 

All  manner  of  persons  vho  have  any  thing  more  to  do  at  this  court 

have  leave  to  depart,  ^ving  their  attendance  here  again  at 

o'clock  of  this  day. 

On  the  reassetDbhng  of  the  court,  tbe  bailiff  is  to  make  the  followbg 
proclamation : 

O  Yes,  O  Yes,  O  Yes. 

All  manner  of  persons  who  were  adjourned  over  to  this  time  and 
place  draw  near  and  answer  to  your  names,  each  person  as  he  shall  be 
called. 

Then  the  steward  should  call  over  the  jury  list  of  the  leeL] 


The  above  proceedings  are  to  be  entered  by  the  steward  in  his 
minute  book,  ending  thus : 

It  is  further  agreed  and  ordered,  Uiat  the  steward  of  this  court  may 
alter  matters  of  form  in  these  presentments,  not  altering  matters  of  sub- 
stance ;  and  then  he  will  subjoin  these  words : 

'  We  present  thia  at  our  verdict^ 
to  which  the  jury  and  hom^e  will  subscribe  th^r  names, 
A.  B.      ^  I  A.  B.     ^ 

C.  D.       >     Jurymen.       1  C.  D.     >    Homagers. 

&c.        J  I  8tc.       5 

When  the  bailiff  will  discharge  the  court  by  the  following  proclama* 
tion: 

O  Yes,  O  Yes,  O  Yes. 
All  manner  of  persons  who  have  appeared  tlus  day  at  tbe  court  leet 
and  court  baron  of,  Gic,  may  now  depart,  keeping  their  day  and  hour  on 
a  new  summons. 

God  save  the  kingy  Sfc. 
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PRECEDENTS  OF  COURT  ROLLS,  &c. 


(ROLLS  OF  COURT  BARON.) 


The  Manor  of 


in  the  County  of 


—  "^      The  Court  Baron  of  A.  Z.  esquire,  lord 

—  S  of  the  said  manor,  holden  in  and  for  the 

said  manor,  on the day  of ,  in  the year  of 

the  reign  of  our  sovereign  lord  William  the  Fourth,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith,  and  in  the  year  of  onr 
Lord 


.     Before  (a), 

^  A.  B.  Foreman. 

^                ( 

'  P. 

Q- 

\   CD. 

»•««  ■)  E.  F. 

>  Sworn.    < 

R. 
T. 

s. 
w. 

(^    &c. 

3       ( 

&c. 

respectively  suitors  of  the  aud  court. 

Present  also,  J. 

S.  steward. 

W. 

,  Y.  bailiff. 

(Presentment  of  tenants  neglecting  to  perform  their  suit.) 

At  this  court  the  homage  bebg  sworn  and  charged  by  the  steward 
upon  the  articles  of  the  court  baron,  do  upon  their  oaths  present,  that 

G.  H.  /.  jr.,  L.  M.J  N,  O.,  &c.  respectiyely 
freehold  tenants  of  this  manor,  have  neg- 
lected to  appear  and  to  perform  the  snit 
and  service  which  they  owe  at  this  court, 
and  they  are  respectively  in  mercy  (6). 


This  amercement  is  of- 
feered  at  the  sum  of  5s. 
for  each  defaulter,  by  «*, 

|(A.B.) 

1  >  Sworn. 

3  (C.  D.) 


(a)  By  prescription  a  court  baron  may 
be  held  before  the  steward.  Aiite,  pt.  8. 

p.  721. 

(fi)  It  is  the  more  usual  way  for  the 
homage  to  adjudge  the  party  to  be  amerced 
in  general  terms,  according  to  this 
form,  though  sometimes  they  amerce  in 
a  particular  sum,  which  would  seem  to 
be  good  without  afTeerment ;  but  it  is 


not  unusual  when  the  latter  practioe 
prevails,  to  submit  the  reasonabieiiess 
of  the  amercemont  to  aifeerors.  Anft, 
pt.  3.  p.  744  et  seq. 

But  it  is  to  be  recoOected  that  the 
lord  may  distrain  for  subtraction  of  suit, 
as  well  as  for  neglect  of  fealty.  Ante, 
pt.  3.  p.  736.     Post  pp.  (456),  (457). 


n' 
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(Presentment  of  the  death  of  a  freeholder ,  and  proclamation  for  the 

heir  to  take  up  his  estate.) 

At  this  court,  the  homage  also  present  that  T.  B.^  who  held  to  him 
and  his  heirs,  freely,  of  the  lord  of  this  manor,  a  messuage  or  tenement, 

and  about acres  of  land,  situate  at ,  with  the  appurtenances, 

by  fealty,  suit  of  court,  heriot,  relief,  and  the  yearly  rent  of  6d.,  died 
seised  thereof  since  the  last  court,  and  that  G.  B,  is  the  only  son  and 
heir  of  the  said  T.  B.  wherefore  proclamation  is  made  for  the  said  G.  B. 
to  come  in  his  own  proper  person  at  the  next  court  to  be  holden  for  this 
manor,  and  take  up  the  aforesaid  premises. 

(Presentment  of  the  death  of  a  freeholder,  and  general  Proclamation.) 

At  this  court,  the  homage  also  present  that  C.  M.  who  held  to  him 

and  his  heirs,  freely,  of  the  lord  of  this  manor  about acres  of  land, 

situate  at ,  with  the  appurtenances,  by  fealty,  suit  of  court,  heriot, 

relief,  and  the  yearly  rent  of  4(/.,  died  seised  thereof  since  the  last 
court,  and  thereupon  proclamation  is  made  for  any  person  or  persons 
claiming  title  to  the  aforesaid  freehold  land,  with  the  appurtenances,  by 
descent,  devise,  or  otherwise,  to  appear  at  the  next  court  to  be  holden 
for  this  manor,  and  to  take  up  the  same. 

(Acknowledgment  of  tenure  by  the  heir  of  a  freeholder,  afier  procla- 
mation at  a  former  court.) 

At  this  court  came  J.  Z.,  the  only  son  and  heir  of  JB.  L.,  whose 
death  was  presented  at  the  last  court  holden  for  this  manor,  and  ac- 
knowledged to  hold,  freely,  of  the  lord  of  this  manor  a  messuage  or  tene- 
ment, and  about acres  of  land,  situate  at ,  by  fealty,  suit  of 

court,  heriot,  relief,  and  the  yearly  rent  of  8d.,  and  whereof  the  said 
B.  L.  was  seised  to  him  and  his  heirs  at  the  time  of  his  decease ;  and 

the  said  J.  L*  paid  the  lord  for  a  relief  the  sum  of ,  and  his  fealty 

is  Respited 

(t^resentment  of  the  death  of  a  freeholder,  and  acknowledgment  of 

tenure  by  his  devisee.) 

At  this  court  the  homage  present  that  M.  £.,  who  held  to  him  and 
his  heirs,  freely,  of  the  lord  of  this  manor  a  certain  messuage,  situate 
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at ,  with  the  appurtenances,  by  fealty,  suit  of  court,  heriot,  relief, 

and  the  yearly  rent  of  3(2.,  died  seised  thereof  since  the  last  court, 
whereupon  a  heriot  accrued  to  the  lord  of  this  manor ;  and  afterwards 
at  this  court  came  F,  N.  and  produced  to  the  homage  the  last  will  and 
testament  of  the  said  M.  £.,  bearing  date,  &c.  whereby  he  devised  the 
aforesaid  estate  unto  the  said  F.  N.  and  his  heirs  for  ever ;  and  there- 
upon the  said  F.  N,  acknowledged  himself  to  be  the  lord^s  tenant  of  the 
aforesaid  messuage  with  the  appurtenances,  by  and  under  the  senrioes 

aforesaid,  and  paid  the  lord  for   a  relief  the  sum  of ,  and  his 

fealty  is  respited. 

(Preaeniment  of  sale  by  a  freeholder^  and  acknowledgment  of  tenure 

by  the  purchaser.) 

At  this  court  the  homage  present  that  B.  if.,  since  the  last  court, 

sold  to  G.  2).  certain  closes,  containing  about acres,  situate  at* 

,  and  holden,  freely,  by  him  the  said  B.  M.  of  the  lord  of  this 

manor,  by  fealty,  suit  of  court,  heriot,  relief,  and  the  yearly  rent  of 
5d.  (a),  and  afterwards  at  this  court  came  the  said  G.  2>.  and  acknow- 
ledged himself  to  be  the  lord'^s  tenant  of  the  foresaid  closes,  with  the  ap- 
purtenances, and  his  fealty  is  respited  (6). 

(Presentment  of  advantages  accrtied  to  the  lord  by  escheat,  Spc.J 

At  this  court  the  homage  present  that  A.  £.,  late  of ,  yeo- 
man, deceased,  who  held  to  him  and  his  heirs,  freely,  of  the  lord  of 
this  manor,  certain  lands  and  hereditaments  situate,  &c.,  formerly  in 
the  occupation  of            ■ ,  and  now  and  for  some  time  past  in  the 

occupation  of ,  with  the  appurtenances  thereof,  by  fealty,  suit 

of  court,  'and  the  yearly  rent  of  15s,  and  who  was  bom  iUegi- 
timate,  died  seised  thereof  since  the  last  court  held  for  this  manor, 
without  leaving  any  heir  at  law ;  and  thereupon  proclamation  is  made 
for  any  person  or  persons  claiming  title  to  the  aforesaid  freehold  lands 
and  hereditaments  by  or  under  any  conveyance  or  testamentary  dis- 
position made  by  the  said  A.  B.  to  come  into  court,  and  take  up  the 

(a)  In  some  manors  the  lord  is  intitled  should  be  stated  in  the  presentment, 
to  a  heriot  on  alienation,  ante,  pt.  1.  pp.  (6)  Sometimes  also  a  relief  is  payable 

444-5,  459  ;  and  when  that  is  the  case,  on  alienation,  ante,  pt.  3.  p.  742,  n.  (r). 
the  advantage  thus  accruing  to  the  lord 
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same,  but  no  one  comes,  therefore  let  a  second  proclamation  be 
at  the  next  court  baron  to  be  holden  for  this  manor  (a). 

At  this  court  the  homage  present  (6)  that  A.  B.  who  held  t 
and  his  heirs  (c),  freely,  of  the  lord  of  this  manor  a  certain  dose  si 
&c.,  containing,  &c.,  and  called  Black-acre,  with  the  appurtenances  i 
of,  by  fealty,  suit  of  court,  and  the  yearly  rent  of  10«.  was  at  th 

Lent  assizes  held  for  the  county  of ,  convicted  of  ff lony  and  adji 

to  be  hanged,  but  was  afterwards  allowed  the  benefit  of  a  condil 

pardon  of  the  royal  mercy,  and  ordered  to  be  transported  to 

or  some  one  or  other  of  the  islands  adjacent  thereunto,  for  the  tei 
his  natural  life: — By  virtue  of  which  said  attainder  the  said 
hold  land  and  hereditaments  have  become  forfeited  to  the  lord  of 
manor  (d). 


(a)  The  second  and  third  proclama- 
.iion  should  be  made  at  the  two  succeed- 
ing courts  baron,  and  if  no  person  estab- 
lishes a  claim  to  the  estate  under  any 
disposition  by  ^^.,  by  will  or  otherwise, 
a  precept  of  seisure  should  be  awarded 
at  the  third  court,  to  the  bailiff  of  the 
manor,  in  analogy  to  the  practice  in 
copyhold  cases.  Jinte,  pp.  (6),  (58), 
(«9),  (106),  (107). 

And  with  reference  to  the  rule  that 
there  should  be  distinct  writs  of  escheat 
for  lands  held  by  distinct  services,  ante, 
pt.  3.  p.  765,  the  proclamations,  if  A.  B, 
died  seised  of  lands  held  by  distinct 
rents  and  services,  should  be  framed  so 
as  to  show  the  distinct  tenures. 

(6)  But  as  to  the  necessity  of  any  pre- 
sentment of  such  an  act  of  forfeiture, 
see  ante,  pt.  1 .  p.  535  et  seq. 

(c)  N.  B.  By  the  54  Geo.  4.  c.  145, 
corruption  of  blood  is  taken  away  except 
in  treason  and  murder.  AnUf  pt.  3.  p. 
758,  n.  («). 

(d)  The  following  form  of  precept 
would  be  proper  on  such  an  occasion  : 

The  Manor  of,  &c. :— To  W,  F. 
bailiff  of  the  said  manor. 

Whereas  at  a  court  baron  of  A*  Z. 


lord  of  the  said  manor  held  for  the 
manor  this  —  day  of     .  in 

year  18 — ,    it  was    presented  by 
homage  that  a  certain  dose  situate, 
containing,  8ec.  and  called  Black  i 
with  the  appurtenances  thereof, 
by  A,  B.  to  him  and  his  heirs,  fh 
of  the  lord  of  the    said  manor, 
fealty,    suit  of  court,   and  the  ye 
rent  of  lOs.    had  become  forfeite<i 
the  lord  of  the  said  manor  by  the 
tainder  of  the  said  A.  B.  for  a  cap 
felony.     These  are  therefore  to  c( 
mand  and  require  you  the  said  W. 
forthwith  to  enter  into  and  upon  i 
aforesaid  freehold  dose  and  heredi 
ments,  or  some  part  thereof  in  the  na: 
of  the  whole,  and  seise  the  same  ii 
the  hands  of  the  lord  of  the  said  mane 
and  that  you  make  return  of  this  pi 
cept  at   the    next  court  baron  to 
holden   for  the    said    manor.      Givi 
under  my  hand  and  seal  the  said 

day  of in  the  year  18 

J.  S.    (l.  s.) 
Steward  of  the  said  mano:  . 

(The  bailiff's  return  to  be  indorsed  o  i 
the  above  precept.) 

By  virtue  of  the  within  written  pre . 
cept  to  me  directed  I  have  seised  thi! 


V 

i 

i 

I 
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The  homage  also  present  that  on  the day  of instant, 

a  black  colt  strayed  into  this  lordship,  and  that  it  is  now  in  the  pos- 
session of  A.  B.  [Here  may  follow  the  presentment  of  any  goods 
waved,  and  of  any  deodands,  &c«] 

(Presentment  of  encrtmchmente^  S^c.) 

At  this  court  the  homage  present  that  A.  JB.,  since  the  last  court, 
hath  dug  up  and  inclosed  part  of  the  waste  grounds  of  the  lord  <^  this 
manor,  situate  at  . 

And  they  also  present  that  €•  D.  hath  encroached  upon  the  rights 
of  the  lord  of  this  manor,  by  inclosing  a  certain  part  of  the  waste  lands 
adjoining  the  estate  of  S.  jR*,  in  the  occupation  of  E.  G.  (a). 

At  this  court  the  homage  present  that  T.  W,  hath,  since  the  last 
court,  broken  up  and  indosed  part  of  the  commonable  lands  of  this 
manor,  contrary  to  the  tenor  of  the  order  or  by-law  made  at  the  hut 
court,  and  hath  thereby  incurred  the  penalty  thereof  (5). 

At  this  court  the  homage  present  that  S.  L.  hath,  since  the  last 
court,  dug  and  carried  away  the  turf  of  part  of  the  commonable  lands  of 
this  manor,  contrary  to  the  tenor  of  an  order  or  by-law  made  at  a  court, 

held  the  — —  day  of ,  and  confirmed  at  the  last  court,  and  hath 

thereby  incurred  the  penalty  of  such  order  or  by-law. 


f  By-laws  and  Orders.) 

At  this  court,  (pursuant  to  an  immemorial  custom  in  this  behalf,) 
the  following  orders  or  by-laws  are  made  by  the  homage. 

It  is  ordered  that  the  Hayward  shall  impound  any  cattle,  hones, 
asses,  sheep  or  pigs,  which  the  proprietors  or  occupiers  of  inclosed 

within  described  freehold  close  and  here-  subject   of  amercement,   though  thej 

ditaments  into  the  hands  of  the  lord  of  ought  to  be  presented  for  the  lord's  is- 

the  within*mentioned  manor,  as  by  the  formation.    Ante,  pt.  S.  p.  745. 
same  precept  I  was  commanded.  (6)   No  further    afleerment  can  be 

W.  Y.,  Bailiff.  made  of  this  penalty.    Indeed  no  afier- 

_  ,       18 ment  of  a  penalty  under  a  by-law  is 

(a)  These  acts,  which  create  a  pri-  necessary,  unless  the  sum  be  discrctioo- 

vate  injury  only  to  the  lord,  are  not  the  ary.    Anie,  pt.  3.  pp.  745,  749. 


the  following  sums  shall  be  pwd  to  the  Hayvard  by  way  of  Finlock, 
on  the  release  of  such  cattle  and  other  animals,  namely,  6d.  for  each 
The,,  a™™™™*,  are  ^T^  "  "■'•  f'  ^  -^^  "">•  pig.  ".d 
ajiered  (S)  at  5,.  for  each  ^-  '"  "^  *'*•'•  ""'  ""^  '■™"«'  ""^ 
4or,.»r»o«.,l../,.re<,t4  '""?  I*™  "^^^^  »'  >««'=«'i»e  » 
,  .,  ,  make  such  payments  in  the  after-men- 
aaa  or  pig,  ana  4d.  for      ,       ,  "^  /    , 

,    .         ,  tioned  sums,  yiz,  the  sum  of  7«-  ft""  each 

each  sheep,  by  us,  i     dj    r  l 

i  r  ft  1  horse  or  cow,  1*.  (jo.  for  each  ass  or  pig, 

Affeerors  J  ^ '  j^.]  J  Sworn,    and  6d.  for  each  sheep  (a). 

It  is  ordered  that  there  shall  he  a  clover  hitching  gown  in 

furlong  from  ■  to  ,  in  the  ensuing  spring,  hy  the  respective 

occupiers  of  land  in  the  open  fields  of  this  manor,  in  proportion  to  the 

acreage  of  the  lands  they  so  occupy,  and  that  such  clover  hitching  shall 

be  mounded  off  hy  Old  St.  Andrew's  day  next  ensuing;  and  also  diat 

a  vetch  hitching  shall  be  sown  in  the  ensuing  spring  in iiirlong, 

by  the  respective  occupiers  of  open  field  lands  within  this  manor,  in 

proportion  to  the  acreage  of  the  lands  they  so  occupy,  and  that  sucfa 

„. .  .  ■      ^     vetches  sliaU  be  mounded  off  by  the  25th 

Tku  amercement  taaf.  ,  ,,     .  »    a  .i    l 

fieredat25B.by  us,  ^^  ^^^  ^""'^ '   .."^"^  '^"^  '">°'»«« 

amerce  every  person  guilty  of  a  breach  of 

Affeerors  1  ^0  \  S**'"'*  *'*^^  orders,  in  the  sum  of  30s.  for  each 
offence. 
It  is  obdered,  that  if  any  occupier  of  lands  within  this  manor  shall 
turn  more  than  two  hors^  upon  the  commons  in  respect  of  each  yard- 
land  he  shall  so  occupy,  he  shall  pay  to  the  fieldsman  the  sum  of  10s. 
This  amercement  is  of-  **""  ^**^^  l"*'^^  exceeding  the  above  stated 
feered  at  20s.  69  us,  number,  and   the  homage  amerce    every 

I  Jt  S  )  person  guilty  of  a  breach  of  this  order  in 

Affeerors  ^  j.>; }  Sworn.     ^^^  ^^  ^  ^^  f^  ^^^  ^^^^ 

At  this  court  the  homage  ratify  and  cosfinn  all  orders  and  by-lam 
made  or  conlinned  at  the  last  court,  and  not  revoked  or  altered  at  this 
court. 


(a)  The  above  or^  is  finmed  on  the  the  maDor. 

•upporiiioii,  that  an  mclosure  award  has  (A)  Unless  the  custom  eatabliabes  the 

intitled  the  praprietois  of  land  to  the  penalty,  it  U  proper  to  after  it.    AkU. 

herbage  1^  the  road*  and  lanes  within  pt.  3.  p.  745.    Ante,  p.  (432)  n.  b. 
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(Proceedings  in  Court  Baron  by  Plaints  of  Debt,  Detinue,  S^c.) 

The  bailiff  is  to  make  further  proclamation,  thus  : — '^  If  any  persons 
^*  will  enter  any  plaints  at  this  court,  let  them  come  forth  and  they  shall 
"  be  heard." 

Should  any  persons  appear,  the  steward  will  enter  their  plaints  after 
the  following  manner,  leaving  a  sufficient  space  to  insert  appearances, 
defaults,  &c. 

A*  B.  complains  of  C.  D.  of  a  plea  of  debt,  39^.  lid. 

E.  F.  complains  of  G,  H,  of  a  plea  of  trespass  on  the  case  to  his 
damage  of  Sb.  lOd. 

G,  H,  complains  of  /.  JT.  of  a  plea  of  detinue  of  goods  and  chattel^ 
to  the  value  of  28ff.  (a). 

Then  call  the  plaintiff  three  times,  thus : . 

^  A.  B.  appear  or  you  lose  your  plaint.^ 

If  the  pldntiff  appear  by  his  attorney,  enter  the  warrant  of  attorney, 
viz.  place  the  name  of  the  attorney  over  the  name  of  the  plaintiff- 
Then  call  the  defendant  three  times,  thus : 

^  C.  D.  appear  and  answer  \a  A.  B.mssk  action  of  debt,  [or  trespass, 
&c.];^  and  if  the  defendant  has  been  summoned,  and  his  goods 
attached  for  neglect,  add  ^  or  you  forfeit  your  goods  distrained  (6), 
and  further  process  will  be  awarded  against  you.* 

If  the  defendant  appear,  enter  such  appearance,  after  the  plaint,  viz. 
C  2>.  appears. 

Note  ;  The  plaintiff  hath  time  to  declare  until  the  next  court  day 

(a)  See  as  to  what  actions  do  and  do  is  to  be  compelled  by  distress  infinite; 

not  lie  in  court  baron,  afdct  pt.  3.  pp.  and  that  sometimes  by  custom  a  vadU 

717,  718.  tioni  exponat  is  awarded,  after  the  third 

(h)  Ante,  pt.  S.  p.  751.    I  have  there  attachment  for  sale  of  goods  distrained 

shown  that  the  defendant's  appearance  on  non-appearance. 


If,  after  the  first  process  of  summons  is  executed,  the  defendant  ap- 
pear, and  the  next  court  day  after  ^ve  a  rule  to  declare,  and  the  plain< 
tiff  do  not  file  his  declaration  within  the  time,  then  upon  such  default 
the  pluntiff  is  non-suited,  and  the  defendant  may  have  hie  costs  to  be 
taxed  by  the  steward,  for  which  taxing  there  is  nothing  due  to  the 
steward,  but  be  receiTes  2«.  for  entering  the  judgment,  and  2s.  more 
for  the  execution  (b). 

If  the  action  is  not  brought  to  issue,  the  plaintilFmust  enter  a  con* 
dnuance,  so  as  to  continue  the  suit  from  court  day  to  court  day,  or  the 
ddendant  may  take  advantage  of  it  (c). 

And  the  court  may  give  a  fiirtbei  day  to  the  plaintiff,  to  declare,  or 
to  the  defendant  to  plead,  wfaicb  is  usually  till  the  next  court  day,  or 
fourteen  days  beyond. 

TVhen  the  defendant  has  pleaded,  if  the  plaintiff  join  issue  there- 
upon, they  may  proceed  to  trial  the  next  court  day,  should  tbey  not 
proceed  further  by  replication,  rejoinder,  sur-rejoinder,  rebutter,  sur- 
rebutter. 

If  the  parties  be  at  issue,  the  steward  will  send  out  a  verUre  facias 
to  the  bailiff,  to  summon  a  jury  (d). 


(a)  It  might  be  considered    quite  a  his  costs,  as  in  debt,  trespass,  c 

waste  of  time  to  enter  tuUy  into  the  by  specialty  or  upon  contract,   actioos 

niles  of  pleading  b  a  work  of  this  nature,  upon  the  case  or  upon  the  statute  for 

especially  as  in  every  case  of  difficult,  peTSOual  wrongs.     But  executors  or  ad- 

the  practitioner  would  feet  it  to  be  his  ministiatora  shall  not  pay  costa,  either 

duty   to   consult  the   able    treatises  of  upon  nonsuit  or  verdict,  because  theii 

Weutworth,    Tidd,     Lawes,    Stephen,  actions  are  not  founded  upon  debts  or 

Chitty,  and  other  euiinent  special  plead-  contracts  made  to  themselves  :     But  if 

ers.     I  purpose  therefore  only  to  offer  a  they   bring  actions  for   things   done  to 

few  ordinary  precedents  of  declarations,  themselves,  as  for  taking  away  of  goods 

tic.  in  a  suit  in  the  court  baron.  from  them,  Sec.  and  they  be  nonsuit,  or 

[  yide  the  rules  of  court  on  practice  verdict  be  against  them,  in   such   case 

and  pleading,  Mil.  Term  1634.    Words-  they  shall  pay  costs." 

worth's  Notes,  p.  33.]  (c)  Fide  the   new  rules  of  court  on 

(fi)  Scroggs  304-5.     Who  says,   "In  practice  and  pleading  as  above, 
every  case  where  the  ptaintifl' may  have  ((0    But  the  trial  by  jury  in    nut- 
costs  against  the  defendant,  there  if  the  ters  of  a  personal  nature,  requires  the 
plaintifr  be  nonsuit,  or   a  verdict  pass  consent  of  the  parties,  or  a  ptescription. 
gainst  him,   the  defendant  ihall  have  AnU,  pt,  3.  p.  750. 
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Wben  the  pand  is  returned,  enter  on  the  head  thereof  thus : 

Jurors  between  J.  B,  plaintiffs  and  C,  D.  defendant^  in  a  plea  of 
debt  [or  trespass  &c.] 

And  when  the  jury  attend  at  the  bar,  bid  the  bailiff  make  proclama- 
tion thus : 

^  You  good  men  who  are  here  impanelled  to  try  the  issue  between 
'  A.  B.  plaintiff,  and  C.  J),  defendant,  answer  to  your  names,  erery 

*  man  as  he  is  called,  upon  the  pain  and  peril  that  shall  fall  there- 

*  on;  (o) 

If  twelve  appear,  then  swear  them  one  by  one  in  this  maimer : 

*  You  shall  well  and  truly  try  the  issue  joined  between  the  parties 
'  [or  between  A.  B.  plaintiff,  and  C.  2>.  defendant],  and  a  true  yerdict 

*  give  according  to  the  evidence  f  So  help  you  God.  And  enter  hj 
every  man'^s  name,  as  he  is  sworn,  sw. ;  and  being  all  sworn,  bid  them 
stand  together  and  hear  the  evidence. 

Then  call  the  witnesses,  and  as  they  appear  to  give  evidence,  ad- 
minbter  the  following  oath : 

*  The  evidence  you  shall  give  to  this  inquest,  touching  the  matter 
'  in  variance,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 

*  truth  f  So  help  you  God. 

After  all  the  evidence  is  given,  let  the  jury  withdraw  to  agree  upon 
their  verdict ;  and  when  they  return  into  court,  the  bailiff  is  to  call 
them  over,  every  man  answering  to  his  name. 

The  steward  will  then  ask  if  they  are  agreed  on  their  verdict,  to 
which  they  reply  by  their  foreman — ^Yes. 

Then  call  the  plaintiff  three  times,  thus : 

*  A,  B.  appear,  or  you  lose  your  plaint.** 

And  upon  the  plaintiff's  appearance,  say  to  the  jury : 
'  Do  you  find  for  the  plaintiff,  and  in  what  damages,  or  for  the  de- 
fendant ?' 

(a)  Challenges   are  allowed  to  the      See  Scroggs  242.    Kitch.  178. 
jurors  as  in  the  courts  at  Westminster. 


The  jury  reply — Yea.  Then  bid  the  plaistiff  pay  the  jury,  «nd 
ao  enter  the  verdict 

[Note.  If  the  verctict  find  matter  incertainly,  it  is  insufficient,  and 
no  judgment  ought  to  be  given  thereupon ;  as  if  an  executor  pleads 
plene  adminUtravit,  and  issue  is  joined  thereupon ;  and  the  jury  find 
that  the  defendant  hath  goods  in  his  hands  to  be  administered,  bat  do 
not  find  of  what  value. 

So  a  verdict  that  finds  part  of  the  issue,  and  finds  nothing  for  the 
residue,  is  insufficient  for  the  vhole,  because  they  have  not  tried  the 
whole  issue  wherewith  they  stood  charged;  but  if  the  jury  pve  a  ver- 
dict of  the  whole  issue,  and  of  more,  that  which  is  more,  is  surplusage 
only,  and  shall  not  stay  judgment.] 

The  whole  business  of  the  court  being  concluded,  command  the 
bailiff  to  make  proclamation  thereof  (see  ante,  p.  427) '  [<''*  ui  case  a 
day  is  already  fixed  on  for  the  succeeding  court,  let  him  say,] 
'  O  Yes,  O  Yes,  O  Yes. 

*  All  manner  of  persons  who  have  more  to  do  at  this  court,  come 
forth,  and  you  shall  be  heard ;  otherwise  all  persons  may  depart  hence, 

keeping  their  hour  here,  via.  • of  the  clock  of  the  forenoon,  on 

the day  of next.' 


N.  B.  After  the  court  is  ended,  the  defendant  being  condemned  by 
verdict,  and  judgment  entered  as  aforesaid,  a  _fieri  facias  shall  be 
awarded  to  levy  the  debt,  costs,  and  damages  on  the  defendant's  goods, 
which  are  to  be  taken  by  virtue  thereof,  and  may  be  appnuaed  and 
sold  (a),  to  satisQr  the  plainlilf.  And  if  the  defendant  bath  not  any 
goods  whereupon  levy  may  be  made,  the  plaintiff  is  without  remedy 
in  this  court,  it  being  no  court  of  record,  and  no  eapiaa  lying  there- 
in (6) :  but  the  plaintiff  might  bring  an  action  of  debt  at  common  law, 
and  declare  upon  the  judgment  recovered  in  the  court  baron. 

(a)  Scroggs  200.    But  it  would  se«in      pt.  3.  p.  751. 
to  be  bj  cuttom  oiily.that  ti>e  good*         (fi)  Ante,  pt.  3.  pp.  717,  7Si. 
could  be  sold,  see  the  authorities,  ante. 
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Forms  of  Precepts  and  Processes  in  the  Court  Baron, 


(Warrant  of  Attorney  to  appear.) 

I,  C.  D,  do  hereby  desire  and  authorise  you  to  appear  for  me  in  the 

court  baron  of  A,  Z.,  esquire,  lord  of  the  manor  of ^  in  the 

county  of ,  on ,  the day  of ,  in  an  action  of 

debt  for,  &c.  [or  detinue,  &c.]  at  the  suit  of  A,  JB. ;     And  for  your  so 
doing,  this  shall  be  your  sufficient  warrant     In  witness,  &c 


(Condition  of  Bond  for  the  Defendants  appearance.) 

The  condition,  &c.  is,  that  if  the  above-bounden  C.  D.  do  appear  at 
the  next  court,^to  be  holden  at,  &c.,  to  answer  to  A.  B.  in  an  action  of 
debt,  &c.,  and  do  also  stand  to  such  order  as  the  court  in  that  behalf 
shall  adjudge  according  to  law,  then  this  present  obligation  to  be 
void,  &c. 

(Swmmons  to  appear.) 

Manor  of ,  J.  S,  steward,  to  W.  Y.  bailiiF  of  the  aforesaid 

manor,  greeting :  I  command  you  to  summon  C.  D.,6o  that  he  be  at 

the  next  court  to  be  held  at ,  on ,  the  day  of 

next,  to  answer  A*  B.  of  a  plea  of  debt  [or  of  detinue,  &c.]  and  this, 
&c.    Dated,  &c. 

(Distringas.) 

The  Manor  of  &c.  J,  S.  steward,  to  W.  F.  bailiff  of,  &c. 

Because  A.  B.  complains  against  C*  2>*  of  a  plea  of  debt  [or  of 
detinue,  &c.]  and  has  found  pledges  to  prosecute,  &c.  I  command  you 
to  distrain  the  said  C  !>.,  by  all  his  goods  and  chattels,  to  answer  to  the 
said  A>  B.  in  the  plea  aforesaid,  at  the  next  court  there  to  be  held,  on 

the day  of ,  and  have  you  there  this  precept,  and  in  what 

manner,  &c.    Dated,  &c. 


( secona  \pr  tiara\  utairmgas.) 

TMb  Marwr  of,  &c.  J.  S.  Bteward,  to  W.  ¥.  bailiff  of,  &c 

I  command  you  to  bring  to  the  next  court  to  be  held  in  and  for  tbe 

said  manor,  on  the day  of ,  all  the  goods  and  chattels  of  C.  D., 

vhich  you  distrained  by  virtue  of  the  precept  to  you  in  that  behalf 
heretofore  directed,  at  the  suit  of  j4.  B.,  in  a  plea  of  debt  [or  of  detinue, 
&c.] ;  and  that  you  further  distrain  the  aforesud  C.  D.,  by  other  his 
goods  and  chattels,  so  that  he  be  at  the  said  court,  to  be  held,  Sec.,  to 
answer  the  aforesaid  A.  B.,  in  his  aforesaid  plea  of  debt  [or  detinue, 
&c.] ;  and  have  there  this  precept.     Dated,  Sec. 


^Supersedeas  to  a  Distringas  on  Appearance.) 

The  Manor  of J.  S.  steward,  to  W.  ¥.  bailiff  of,  &c. 

Whereas  I  lately  commanded  you  to  distrain  C.  D.  by  «11  his  goods 
and  chattels,  so  that  he  should  be  at  this  court,  to  be  held,  &c.,  to 
answer  A,  B.,  in  a  plea  of  debt  of  39«.  Now  because  the  atad  C.  D. 
hath  appeared  by  G.  H.  his  attorney,  to  answer  the  said  A.  B^  I  do 
therefore  command  you  that  you  altogether  forbear  executing  the  said 
precept ;  and  if  you  have  taken  or  distrained  any  of  the  goods  and  chat- 
tels of  the  aforesaid  C.  D.,  then  without  delay  that  you  cause  the  same 
to  be  redelivered  to  the  said  C.  D.     Dated,  &c. 


("Replevin  Bond.) 

The  manor  of J.  S.  steward,  to  W.  Y.  bailiff  of,  &c. 

For  as  much  as  C  D.  bath  found  me  sufficient  security,  as  well  for 
prosecuting  his  suit  which  is  for  his  cattle,  to  wit,  —  cows,  which 
A.  B.  took  and  unjustly  debuns,  as  it  is  alleged ;  as  also  to  make 
return,  if  return  be  adjudged ;  therefore  in  behalf  of  the  lord  of  the 
manor  aforesaid,  I  command  you  to  replevy  and  cause  to  be  rede- 
livered to  the  Bud  C.  D.  the  cattle  aforesaid ;  and  that  you  summon 
the  said  A.  B.,  by  good  and  safe  pledges  to  be  before  me  at  the  next 

court  to  be  held  at  — -  the  —  day  of ,  to  answer  the  aforesaid 

C.  D.  in  a  plea  of  taking  and  unjustly  detaining  his  cattle  aforesud. 
And  the  like,  &c.,  to  tne  at  the  next  court  certify,  or,  &c. :  this  omit 
not  at  your  peril.     Dated,  &c. 
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(  Venditioni  EwponcuJ 

The  Manor  of J.  S.  steward,  to  W.  Y.  buliiT  of,  &c. 

I  command  you,  that  you  expose  to  sale  one  steer  by  you  taken  and 

appraised  at ,  being  the  goods  and  chattels  of  C  2)-,  which  said 

steer  was  attached  at  the  suit  of  A.  B.^  in  a  plea  of  debt  upon  demand 
of  39«. ;  and  at  the  court  held,  &c.,  the  aforesaid  d  D.,  although  he 
was  solemnly  called,  did  not  appear,  by  which,  according  to  the  custom 
of  this  court  from  time  whereof  there  is  no  memory  of  man  to  the  con- 
trary, the  said  steer  is  forfeited,  &c. ;  which  money  have  you  at  the 
next  court  to  be  held,  &c.,  to  satisfy  the  said  A,  B.  his  debt  afore- 
said; and  have  you  there  this  precept,  and  in  what  manner,  &c. 
Dated,  &c. 


(SeUe  of  goods  to  Plaintiffs  founded  on  the  Vendition 

EwponasJ  (a). 

Know  all  men,  by  these  presents,  that  I,  W,  F.,  bailiff  of,  &c.,  by 
virtue  of  a  precept  oi  fieri  fadas^  from  the  steward  of  the  court  baron 
of  the  said  manor,  to  me  directed,  have  levied  of  the  goods  and  chat- 
tels of  C.  D.,  the  sum  of,  &c.,  being  a  debt  due  to  A.  J?.,  and  levied 
by  virtue  of  the  said  precept  to  his  use :  In  fiill  satisfaction  of  which 

said  sum  of ,  I  do,  by  virtue  of  the  precept  or  warrant  to  me 

directed,  as  aforesaid,  assign,  seU,  and  set  over  to  the  said  J.  J?,  all  the 
goods  and  chattels  in  the  appraisement  hereto  annexed,  valued  and 

nominated  at  the  rate  of ;  To  have  and  to  hold  the  said  goods 

and  chattels,  to  him,  his  heirs,  executors,  and  administrators,  as  his 
and  their  own  proper  goods,  as  fuUy  and  absolutely  as  I  the  said 
W.  Y*  might,  could,  or  ought  to  do,  by  virtue  of  the  said  precept  and 
appraisement,  or  otherwise  howsoever.    In  witness,  &c. 

Dedaration, 

^A.    B.      Plaintiff,    com- >  In  a  plea  of  tns- 
The  Manor  of—  3p,^j^  ^^^^  ^  ^  jj^f  ^^  ^^^  ^^  ^ 

in  the  County  of-  (f^^^^^^  ^  39^  (j^ 

And  whereupon  the  said  A.  B.  by  E.  F.  his  attorney,  complains, 

(a)  Scroggs,  256-7.  in  Scroggs  258,  d  teq. 

Qf)  See  various  forms  of  Declaration 


United  Kingdom  of  Great  Britain  and  Ireland,  King,  defender  of  the 
faith,  at aforesaid,  vithin  the  jurisdiction  of  thiB  court,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of  394-  of  lawliil  money  of  Great 
Britain,  for  so  much  money  of  the  said  A.  B.  at  the  special  instance 
and  request  of  the  said  C.  D.,  by  him  the  said  A.  B.  to  the  aforesaid 
C.  D.,  before  that  time  advanced  and  lent:  And  also,  in  other 
39«.  of  like  lawliil  money  of  Great  Britun,  for  so  much  money  of 
the  said  A.  B.,  at  the  like  special  instance  and  request  of  the  said  C.  D,, 
by  him  the  «ud  A.  B.,  for  the  said  C.  D.,  before  that  time  expended, 
laid  out,  and  paid.     And  being  so  thereof  indebted,  the  said  C.  D.,  in 

consideration  thereof,  afterwards,  to  wit,  the  same  day  and  year,  at 

aforesaid,  within  the  jurisdiction  of  this  court  as  aforesaid,  assumed 
upon  himself,  and  then  and  there  futhfuUy  promised  the  said  A.  B., 
to  pay  him  the  aforesaid  two  several  sums  of  money,  when  he  should 
be  thereto  afterwards  required  :  and  whereas  also,  the  afores^d  C  D., 

afterwards,  to  wit,  the  same  — .—  day  of ,  in  the  —  year,  &c 

aforesaid,  in aforesaid,  within  the  jurisdicUon  aforesaid,  was  in- 
debted to  the  aforesaid  A.  B.,  in  other  3Qs.  of  like  lawful  money  of 
Great  Britain,  for  so  much  money  of  the  said  A.  B.,  hy  the  aforesaid 
C  D.y  for  the  use  of  the  said  A.  B.,  before  that  time  had  and  received : 
and  being  so  thereof  indebted,  the  aforesaid  C.  D.,  afterwards,  to  wit, 

the  same  —  day  of in  the  —  year  aforesaid,  at aforesaid,  in 

the  jurisdiction  aforesaid,  in  consideration  aforesud,  assumed  upon 
himself,  and  then  and  there  faithfully  promised,  that  he  the  said  C.  />., 
would  well  and  truly  pay  and  satisfy  unto  him  the  ea\d  A.  B.  the  afore- 
said sum  of  money  last  mentioned,  when  he  should  be  thereto  after- 
wards requested.  And  whereas  also,  &c.  [here  you  may  lay  other 
counts,  proceeding  as  in  the  former].  Yet  the  aforesaid  C.  B.,  not  at 
all  regarding  his  several  promises  and  assumptions  aforesud,  but  con- 
triving and  fraudulently  intending  the  said  A,  B.  in  this  behalf  craftily 
and  Bubtilly  to  deceive  and  defraud,  the  aforesaid  several  sums  of 
money,  or  one  penny  thereof  to  the  said  A.  B.  hath  not  paid,  or  any- 
wise for  the  same  contented,  although  the  aforesaid  C.  />.,  afterwards, 
to  wit,  the  same  day  and  year  last  above  sud,  at  —  aforesaid,  in  the 
jurisdiction  aforesaid,  was  required  so  to  do ;  but  hath  hitherto  alto- 
gether refused,  and  still  doth  refuse  to  pay  or  anywise  content  him  the 
said  A.  B.,  for  the  same,  whereupon  the  said  A.  B.  saith  he  is  worse, 

xx2 
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and  hath  damage  to  the  value  of  SQs.  and  whereof  he  brings  bb 

suit,  &c. 

TM  J        .  ^       C  John  Doe. 

Pledges  to  prosecute,   {Richard  Roe. 

C  General  Is9ue,) 

The  Manor  of \ 

In  the  Omnty  of }      ^"  »  ^^  "^  *'*«?»«'  "P""  *«  <**• 

C,  D.  )  And  the  said  C  2).,  by  G.  H,  his  attorney,  comes  and  defends 
ats.    S  the  wrong  and  injury,  when,  &c.  and  says,  that  he  is  not  guilty 

A.  B.  J  of  the  said  supposed  grievances  above  kid  to  his  charge,  in 
manner  and  form  as  the  said  A.  B.  hath  above  thereof  com- 
plained against  him.  And  of  this,  he  the  said  C  Z>.  pats 
himself  upon  the  country. 

In  Debt — And  the  said  C,  Z>.,  by  G.  H.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  &c  and  saith  that  he,  the  said 
C.  D.y  did  not  undertake  or  promise,  in  manner  and  form  as  the  sud 
A.  B,  hath  above  thereof  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

In  Detinue. — ^And  the  said  C  D.,  by  G.  H.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  &c.  and  saith  that  he  doth  not 
detain  the  said  goods  and  chattels  in  the  said  declaration  specified,  or 
any  part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above 
thereof  complained  against  him,  and  of  this  he  the  said  C  D.  puts 
himself  upon  the  country,  &c. 

fPlea  in  bar  to  a  Declaration.J 


CD. 

ats. 
A.B. 


The  Manor  of 1 

in  the  County  of C 

And  the  said  C.  2>.,  by  G.  H.  his  attorney,  comes  and  defends  the 
force,  injury  and  damages,  and  whatever  else  he  ought  to  defend,  when 
and  where  the  court  will  take  the  same  into  consideration ;  and  saith 
that  the  said  A.  B.  ought  not  to  maintain  his  said  action  thereon, 
against  him,  because  he  saith  that  the  said  declaration,  and  the  subject 
matter  therein  contained,  are  insufficient  in  law  for  him  the  said  A.  B. 
to  maintain  his  said  action  agunst  the  said  C.  D.,  to  which  said  deda- 


for  want  of  s  sufBcieDt  declaration  in  this  case,  the  said  C.  D.  prays 
judgment  of  the  said  de<!lanition,  and  that  the  etaA  A.  B.  may  be  pre- 
cluded from  having  his  said  action  thereon  against  him,  &c. 

(Demurrer  to  Plea  in  Bar.) 

And  the  sud  A.  B.  saith,  that  (notwithstanding  any  thing  above 
alleged  by  the  said  C.  D.  in  his  pies)  he,  the  sud  A.  B.,  ought  not  to 
be  precluded  from  having  his  said  action  thereon  agtunst  the  aforesaid 
C.  D.  because  he  saith  that  the  said  plea,  in  such  manner  and  form  as 
the  same  is  pleaded  by  the  said  C.  D.,  and  the  subject  matter  therein 
contained,  are  insuffident  in  law  to  preclude  him  the  said  A.  B.  &om 
having  his  enii  action  against  the  said  C.  D.,  to  which  sud  plea  the 
SMd  A,  B.  is  under  no  necessity,  nor  in  anywise  bound  by  the  law  of 
the  land  to  answer,  and  this  he  is  ready  to  verify :  wherefore,  by  the 
defect  of  a  suffident  plea  in  this  case,  he  the  said  A.  B.  prays  judg< 
ment,  and  that  his  damages  occasioned  by  the  premises  may  be  awarded 
to  him,  &c. 

(R^icatUm.) 

And  the  said  A.  B.  saith  that  be  ought  not  to  be  precluded  from  his 
Nud  action  against  the  said  C.  D.,  because  he  saith  that  the  said  C.  D. 
hath  not  paid  to  the  said  A.  B.  the  sum  of  39*.  in  iiill  satisfaction  and 
dischaige  of  all  the  several  sums  of  money  due  from  the  sud  C  D.  to 
the  said  A.  B.,  in  such  manner  and  form  as  the  stud  C.  D.  hath  above 
alleged  in  his  plea ;  and  this  he  prays  may  be  enquired  of  by  the 
country ;  and  the  said  C.  D.  prays  likewise  the  same  (a). 

(Foreign  Plea./ 

And  the  stud  C,  in  his  proper  person,  comes  and  says  that  this  court 
ought  not  to  have  further  cognizance  of  the  plea  aforesaid,  because  he 
says  the  cause  of  action,  (if  any  accrued  to  the  sud  A.,)  accrued  to  him 
the  said  A.,  out  of  the  jurisdiction  of  this  court;  to  wit,  at  T.,  in  the 
county  of  N.,  and  not  at ,.in  the  said  declaration  named,  or  elsc- 

(o)  See  fuitbei  as  to  pleadings  in  suits  in  court  baton,  Scrc^gs,  261,  cl  leq. 
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where  within  the  jurisdictioii  of  this  court ;  and  this  the  said  C.  is 
ready  to  verify :  wherefore  he  prays  judgment,  if  this  court  can  or  wSl 
have  fiirther  cognizance  of  this  plea,  &c.  [1  Wentw.  51.]. 


C  Venire  Factor,) 

T/ie  Manor  of 1  J.  S.  steward  to  W.  F.  bailiff  of  the  said 

in  the  County  of i  manor,  greeting : 

I  command  you  that  you  cause  to  come  twelve  good  and  lawftil 
men  of  your  bailiwick,  that  they  be  and  appear  at  the  next  court 

to  be  held  for  the  manor  aforesaid,  at  &C.,  on  &c.,  at  o^dock 

of  the  forenoon,  to  try  such  matters  between  parties  and  parties 
as  shall  then  and  there  be  put  in  issue  [or  to  try  the  issue  joined 
between  A.  B.  plaintiff  and  C.  D.  defendant,  of  a  plea  of  debt,  &c.] ; 
and  this  omit  not  at  your  peril.    Dated,  &c. 


(Subpcena  for  Wttneseea.) 


The  Manor  of  &c. — J.  S.  steward  to,  &c.  [name  the  witnesses] 

greeting : 

I  command  you  and  every  of  you,  that  (laying  aside  all  manner  of 
excuses  and  delays  whatsoever)  you  be  in  your  proper  persons  at  the 
next  court  to  be  held  at,  &c.,  on  &c.,  to  testify  and  declare  the  truth 
in  a  certain  suit  depending  in  the  aforesaid  court,  between  A.  B. 
plaintiff,  and  C  D.  defendant,  in  a  plea  of  debt  [or  detinue,  &c]; 
and  herein  fail  not  at  your  peril.     Dated,  &c. 

{Levari  Facias,) 

The  Manm  of  &c.— J.  S.  steward  to  W.  F.  bailiff  of,  &c. 

Because  A.  B.  hath  recovered  against  C  D.  SOs.  in  a  plea  of  debt 
[or  detinue,  &c.],  and  15s*  for  his  costs  and  charges,  of  which  the 
aforesaid  (7.  D.  is  convicted  by  judgment  of  the  said  court ;  I  com- 
mand you  to  levy  according  to  custom  the  aforesaid  30s.  adjudged 
to  the  said  A.  B.  in  the  said  court,  and  the  said  15s.  for  his  costs; 
and  have  you  that  money  at  the  next  court  there  to  be  held,  on 
the day  of -,  to  render  to  the  said  A,  B.  for  his  afore- 
said damages,  and  have  there  this  precept,  and  in  what  manner, 
&c.    Dated,  &c. 


The  Bianor  of,  he— J.  S.  oteward  to  W.  Y.  bamff  of,  &c. 

I  commancl  joa  that  of  the  goods  and  chattels  of  C  D.  you 
cause  to  be  made  as  well  a  certain  debt  of  398.  which  A.  B.  has 
recovered  in  the  said  court  against  him,  as  13«.  4d>  which  were 
adjudged  to  the  said  A.  B.  in  the  same  court  for  his  costf  and 
charges  by  him,  about  hia  siut,  in  that  behalf  expended ;  and  have 

that  money  at  the  next  court  to  be  held  on ,  the  ■ day  of 

,  to  render  to  the  said  A.  B.  for  the  debt  and  damages  afore- 

sud,  whereof  the  said   C.  D.  is  convicted;  and  this,  &c.    Dated, 
(tc. 

(Fieri  Facias  in  Case.) 

That  of  the  goods,  &c.  which  in  the  sud  court,  befi«e  the  suitors 
of  the  same  court,  were  adjudged  to  A,  B.  for  his  damages,  which 
he  had  by  occasion  of  s  certain  trespass  on  the  case,  done  to  the 
sud  plaintiff  by  the  said  de&adant,  at  &c.;  and  have  that  money, 
be. 

f  Fieri  Facias  in  Assttmpsit.) 

Which  m  the  sud  court,  before  the  suitors  of  the  same  court, 
were  adjudged  to  A,  B.  for  his  damages,  which  he  had  by  occauon 
of  certun  promises  and  undertakings  made  to  the  said  pluntiiF  by 
the  sud  defendant,  at  &c. ;  and  have  that  money,  &c. 


(Fieri  Facias  upon  Verdici  for  the  Defendant.) 

The  Manor  of,  he— J.  S.  steward  to  }V.  Y.  bailiff  of,  &c. 

I  command  you,  that  of  the  goods  and  chattels  of  A.  B.  you  cause 
to  be  made  32t.  which  were  adjudged  to  C.D.m  the  siud  court,  before 
the  suitors  of  the  same  court,  for  his  damage,  according  to  the  form  of 
the  statute,  which  he  sust«ned,  by  occasion  that  the  said  A.  B.  unjustly 
prosecuted  a  certun  plunt  in  a  plea  of  trespass  upon  the  case  against 
die  Eaid  C.  D.,  as  is  lately  found  by  a  certain  jury  of  the  country ; 
and  have  that  money  at  the  next  court  there  to  be  held,  on  the 
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day,  &c.  to  render  to  the  said  C.  2).  for  his  damages  aforesaid, 
whereof  the  said  A.  B,  is  convicted ;  and  this,  &c. 


(Fieri  Facias  upon  Nonsuit  J 

That  of  the  goods  and  chattels  of  A.  B.  you  cause  to  be  made  sixteen 
shillings,  which  were  adjudged  to  C.  D.  in  the  said  court,  before  the 
suitors  of  the  same  court,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  for  his  damages,  for  that  the  said  A.  B.  did 
not  prosecute  his  pUint  lately  levied  in  the  said  court  against  the  said 
C,  D.  in  a  plea  of  trespass  on  the  case ;  and  have  that  money  at  the 
next  court,  before  the  suitors  of  the  said  court,  to  be  held  there  on  the 
day,  &c.  to  satisfy  the  said  (7.  for  his  costs  and  charges  afore- 
said, whereof  the  said  A.  is  convicted ;  and  this,  &c. 


(Forms  of  Writs  in  a  real  Action^  commenced  in  Court  Baron)  (a). 


(Writ  of  Right  Patent)  (4). 

William  the  Fourth,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  defender  of  the  faith ;  To  FT. 
£arl  of  A.  greeting :  We  command  you,  that  without  delay,  you 
hold  full  right  to  W.  K,  Esq.  of  one  messuage  and  twenty  acres  of 
land,  with  the  appurtenances  in  2>.,  which  he  claims  to  hold  of  you 
by  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of  which 
R.  A.  deforces  him.  And  unless  you  so  do,  let  the  sheriff  of  Oxford- 
shire do  it,  that  we  no  longer  hear  complaint  thereof  for  defect  of 

right.     Witness  oursclf  at  Westminster,  the  —  day  of  ,  in  the 

year  of  our  reign. 

Pledges  of  prosecurioDJ^JjJ^Trioc. 


(a)  Vide  these  forms,    3   Bl.   Com.  December,  1834,  by  the  act  of  3  &  4 

Appendix.  W.   4.  c.   27.      Anicy   pt.   3.  p.  758. 

(6)  Ante,  pt.  3.   p.  753.     But  note  AwU,  p.  (337-8). 
the  writ  of  right  is  abolished  from  31st 


C.  M.,  CBquire,  sheriff' of  Oxfordshire,  to  J.  L.,  biuliif  errant  of  our 
Lord  the  Eing  and  of  myself,  greeting:  Because  by  the  complaint  of 

W.  K.,  esquire,  peiwnally  present  at  my  county  court,  to  wit,  on , 

the day  of ,  in  the year  of  our  Sovereign  Lord  William 

the  Fmitth,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  King,  defender  of  the  &itfa,  at  Oxford,  in  the  shire-house 
there  holden,  I  am  informed,  that  although  be  himself  the  writ  of  our  said 
lord  the  lung  of  right  patent  directed  to  W.  earl  of  A.,  for  this  that  he 
should  hold  full  right  to  the  said  W.  K.  of  one  messuage  and  twenty 
acres  of  land,  with  the  appurtenances  in  D.,  within  my  said  county,  of 
which  R.  A.  deforces  him,  hath  brought  to  the  saidW.  earl  of  X;  yet, 
for  that  the  said  W.  earl  of  A.  &vonreth  the  said  R.  A.  in  this  part,  and 
bath  hitherto  delayed  to  do  full  right  according  to  the  exigence  of  tbe 
said  writ,  I  command  you,  on  the  part  of  our  sud  lord  tbe  king,  firmly 
enjoining,  that  in  your  proper  person  you  go  to  the  court  baron  of  the 
said  W.  earl  of  A't  at  D.  aforesaid,  and  take  away  the  pl«nt  which  there 
is  between  the  said  W.  K.  and  R.  A.,  by  the  said  writ,  into  my  county 
court  to  be  next  holden ;  and  summon  by  good  summoners  the  said  R.  A., 

that  he  be  at  my  county  court  on  ,  tbe  ■■ day  of next 

coming,  at  Oxford,  in  the  shire-house  there  to  be  holden,  to  answer  to 
the  said  W.  K.  thereof.  And  have  you  there  then  the  said  plaint,  the 
summoners,  and  this  precept.  Given  in  my  coun^  court  at  Oxford,  in 
the  shire-house,  tbe day  of ,  in  the  year  aforesaid. 

(Writ  of  Pone  to  remove  the  action  into  the  Court  of  Common 
PleasJ 

William  the  Fourth,  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  faith,  to  the  sh^ff  of 
Oxfordshire,  greeting.  Put  at  the  request  of  W.  K.,  before  our  justices 
at  Westminster,  on  the  morrow  of  All  Souls,  the  plaint  which  is  in 
your  county  court  by  our  writ  of  right,  between  the  sud  W.  K.  demand- 
ant, and  R.  A.,  tenant,  of  one  messuage  and  twenty  acres  of  land,  with 
.  tbe  appurtenances  in  D.,  and  summon  by  good  summoners  the  said 
R.  A.,  that  he  be  then  there,  to  answer  to  the  said  W,  K.  thereof. 
And  have  you  there  the  summoners  and  this  writ.  Witness  ouiself,  at 
Westminater,  the day  of ,  in  the year  of  our  reign. 
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fWrit  of  Right  Patent  quia  dominus  remiait  curiam,  J 

William  the  Fourth,  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  faith,  to  the  sheriff  of 
Oxfordshire,  greeting.     Command  K.  A,  ,  that  he  justly  and 

without  delay,  render  unto  W.  K.  one  messuage  and  twenty  acres  of 

land,  with  the  appurtenances  in  Z>. ,  which  he  claims  to  be  his 

right  and  inheritance,  and  whereupon  he  complains  that  the  aforesaid 
R,  unjustly  deforces  him.  And  unless  he  shall  so  do,  and  if  the  said 
W.  shall  give  you  security  of  prosecuting  his  daim,  then  summon  by 
good  summoners  the  said  JZ.,  that  he  appear  before  our  justices  at  West- 
minster, on  the  morrow  of  All  Souls,  to  shew  wherefore  he  hath  not 
done  it.    And  have  you  there  the  summoners  and  this  writ.     Witness 

ourself  at  Westminster,  the  day  of ,  in  the year  of  our 

reign.    Because  W.  earl  of  ^.,  the  chief  lord  of  that  fee,  hath  therenpa» 
remised  unto  us  his  court. 


||UohnDoe,  |  g  l) 

f  I  y Rich.  Roe.  |  |  |  yRich.  Fen. 


a  ^  "S  1  John  Den, 


The  Manor  of >     The  court  leet,  with  view  of  frank-pledge, 

in  the  County  of ^aod^  the  court  baron  of  ^.  Z.,  esquire,  lord  of 

the  said  manor,  held  at ,  within  the  sud  manor,  on 

,  the  day  of ,  in  the year  of  the  reign  of 

our  sovereign  lord  William  the  Fourth,  by  the  grace  of  God, 
of  the  united  kingdom  of  Great  Britain  and  Ireland,  king,  de- 
fender of  the  faith,  and  in  the  year  of  our  lord [Before  J.  S., 

esquire,  steward.]  (a). 

*     '  iXhe  juryforoursovereignlordV     '     ' 
'     'Vthe  king  and  the  lord  of  this -\.'      " 

&c-  J  v.  &c. 


R.  WJ 
W.  C.j 


f  J.  C. 
(R.  A. 


Who  being  sworn  and  charged  upon  their  oaths,  touching  arUcles  of 
the  court  leet  as  well  as  the  court  baron,  present  and  say  as  follows : 


( Preaentment  of  absent  Resiants.) 

The  jury  present  that  fV.  C,  C.  B.,  W.  K,,  R.  S.,  and  M.  E.  a 
resiants  within  the  precinct  of  this  Ie< 
and  owe  suit  and  service  at  this  court, 


_, .  ,  ■      -.      J    resiants  within  the  precinct  of  this  leetj 

Ints  amercement  m  affeerea 


at  the  sum  of  6d.  for  each    ,       ,  .     ,         ,    ,  _    , 

,,,,■'  ■"  but  have  respectively  made  default  and 

defaulter,  by  ua,  .i.  _^  n    - 

'  are  therefore  seTcritlly  in  mercy. 


l[-:^ 


(a)  We  have  seen  that  a  court  baron  would  be  better  to  omit  the  words  be- 

roay,  bj  prescriplion,  be  held  before  the  tween  brackets,  and  to  substitute  the 

steward,  and  as  that  cuetom  prevails  in  fpUowing  entry  :— 
most  manors  where  a  )ect  jurisdiction  is 

appended,    1  have   chosen   tliis   (oiat :  Pretent  at  thit  court. 

But  when  no  such  cnslotn  exitts,   it  J.  S.  lUward.     W.  Y.  baitif. 


f  Presentment  of  Officers.) 

The  jury  also  present  E.  S.  and  J.  B.  loha  Constables  fur  ——, 
who  being  present  at  this  court,  are  sworn  to  perfonn  the  duUcs  of 
their  said  office. 

jury  also  present  J.  W.  to  be  Third-Trough  for  

d,  who  b^ug  also  present,  is  sworn  to  perform  the  duties  of  thit 


jury  also  present  R.  B.  to  be  Head-borough  for ,  who 

ilso  present  at  this  court,  is  Bwom  to  perform  the  duties  of  Uut 


jury  also  present  €.!>■  to  be  Tithing-man  for  the  hamlet  of 
,  who  also  being  present,  is  sworn  to  perfonn  the  duties  of  that 


jury  also  present  W,  T.  and  A.  C.  to  be  Aleconners  within 
isdiction  of  this  leet,  who  being  present,  arc  sworn  to  the  due 
)n  of  their  said  office. 

jury  also  present  T.  R.  and  C.J.  to  be  Leather -sealers  within 
sdiction  of  this  leet,  who  being  present,  are  sworn  to  the  due 
m  of  their  office. 

jury  also  present  B.  G.  and  C.  Tf^.  to  be  Street-drivers  willun 
isdicton  of  this  leet,  who  being  present,  arc  sworn  to  the  due 
>n  of  their  office. 

(Presentment  of  Nuisances,  S^.} 

jury  present  J.  B.  for  an  encroachment  made  by  placing  a  fence 

„       ,    in  a  cerUun  lane  called  ,  witlun 

nercement  ts  affeered     ,  ,     .        -  ,  - 

.  Pt  L  the  lunsdicuon  of  this  leet,  to  the  com- 

i  sum  of  £6  by  us,  *      .  ,„,,.,,. 

•""-   nuisance  oi  all    the  kings  lie^ 


Sworn.  subjects,  and  amerce  him  in  the  sum  of 

(a)  £5. 


lis  will  serve  to  sliow  the  man- 
eering  tl)e  several  oilier  Mnerce- 


of  40s. 

The  jury  also  present  tbat  J.  W.  hath  obstructed  the  &ee  passage  of 

the  street  called ,  within  the  jurisdiction  of  this  leet,  and  amerce 

him  in  the  sum  of  20». 

The  jury  also  present  that  A.  B.  hath  Delected  the  repairs  of  a  cer- 
tain footpath,  leading  from to  the  church  of ,  and  amerce 

him  in  the  sum  of  lOs. 

The  jury  also  present  W.  L.  for  stopping  a  certain  common  sewer  or 

watercourse,  leading  from to ,  and  amerce  him  in  the 

sum  of  Vie. 

The  jury  also  present  B.  M.  and  S.  H.  for  resisting  the  execution  of 
the  duties  of  S.  K.  and  L.  M.  the  aleconners  appointed  at  the  last 
court  held  for  this  manor,  and  amerce  them  each  in  the  sum  of  5a. 

The  jury  also  present  that  /.  £.,  who  was  elected  Constable  at  th& 
hut  court  held  for  this  manor,  is  not  here  at  this  court  to  present  that 
which  to  his  office  belongs : — Therefore  they  amerce  the  sud  J.  B.  in 
the  sum  of  5a. 

The  jury  also  present  that  G.  L.,  who  was  elected  Aleconner  at  the 
last  court  held  for  this  manor,  is  not  here  at  this  court  to  present  that 
which  to  his  office  belongs :— Therefore  they  amerce  the  said  G.  L.  in 
the  sum  of  3s, 

(Presentment  of  Felonies,  Sfc.J 

Petty  Treason  fas  FeUmy)  (a).— The  jury  also  present  that  W.  T.y 

of,  &c.,  at  ■ ,  within  the  jurisdiction  of  this  court,  coined  and 

fabricated  twenty  pieces  of  gold  money  called  sovereigns,  and  twenty 
peces  of  silver  money  called  shillings,  falsely  and  feloniously,  (the 
king*g  letters  patent  not  being  previously  obtained,)  against  the  peace 
of  our  sovereign  Lord  the  King,  his  crown  and  dignity,  and  agunst  the 
form  of  the  statute  in  that  case  made  and  provided.  [Kitch.  98.] 

(a)  Ante,  pt.  3.  p.  895. 
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Burglary, — The  jury  also  present  that  P.  J?.,  of,  &e.,  labourer,  on 

the day  of ,  at  L.,  within  the  jurisdiction  of  this  court, 

about  the  hour  of ,  in  the  night  of  the  same  day,  feloniously  broke 

and  entered  the  dwelling-house  of  one,  &c.,  with  the  intent  to  rob  the 

aforesaid ;  and  six  silver  spoons  of  the  goods  and  chattels  of  the 

aforesaid ,  of  the  value  of ,  then  and  there  being  feloniously 

took  and  carried  away,  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity.  [Kitch.  98-9.] 

Highway  Kobbery.'-'The  jury  also  present  that  J.  2).,  of,  &c.,  h^ 

bourer,  on  the  day  of ,  at  aS.,  within  the  jurisdiction  of 

this  court,  with  force  and  arms,  and  against  the  peace,  &c.,'  in  the 
king'^s  highway,  there  made  assault  upon  G.  ilf.,  and  him  the  aforesaid 
G.  M.  then  and  there  robbed,  and  16«.  of  the  goods  and  chattels  of 
the  aforesaid  G.  M.,  from  the  person  of  him  the  said  G.  M,  feloniously 
took  and  carried  away,  against  the  peace,  &c.  [Eitch.  99*] 

Hue  and  Cry. — The  jury  also  present  that  the  aforesaid  G.  M. 
being  so  robbed,  raised  hue  and  cry,  and  the  said  J,  D.  ^a  felon,  on 
the  same  day  and  year,  from  the  place  where  he  was  so  robbed,  did 
freshly  pursue  to  the  town  of,  &c.,  and  that  none  of  the  inhabitants 
there,  upon  the  hue  and  cry  aforesaid,  the  said  /.  D.  did  follow,  and 
so  the  aforesaid  felon  escaped,  in  contempt  of  our  sovereign  Lord  the 
King,  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;  and  therefore  the  said  town  of,  &a  in  mercy^  &c. 

Rape  (a). — The  jury  also  present  that  2>.  £.,  of,  &c.,  yeoman,  on 

the day  of,  &c.,  at  • ,  within  the  jurisdiction  of  this  court, 

the  close  and  house  of,  &c.,  broke  and  entered,  and  upon  one  M^  &c. 
the  daughter,  &c.,  being  in  the  peace  of  God  and  of  our  sovereign 
Lord  the  King,  made  an  assault,  and  then  and  there  against  her  will 
did  ravish  her  the  said  Jif.,  and  did  carnally  know  her,  against  the 
peace,  &c.  [Eitch.  98.] 

Arson. — The  jury  also  present  that  one  T.  B.,  of,  &c.,  yeoman,  on 

the day  of,  &c.,  at  /.,  within  the  jurisdiction  of  this  court,  with 

force  and  arms,  &c.,  wilfully  and  feloniously  (of  his  malice  afore- 
thought) did  bum  and  with  fire  destroy  the  dwelling-house  of  one  C, 
against  the  peace,  &c. ;    therefore  the  bailiff  of  this  manor  is  com- 

(<i)  Ante,  pt.  3.  p.  892-3. 
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manded  to  seise  all  the  lands  and  tenements,  goods  and  chattels  of  the 
said  T.  B.J  that  he  may  answer  for  the  same  to  the  lord  of  this  manor. 
[Kitch.  98.] 

Larceny. — The  jury  also  present  that  P.  /.,  of  &c.,  on  the 

day  of,  &c.,    the  close  of  one,  &c.   at  aforesaid,  broke  and 

entered,  and  one  table  cloth,  of  the  value  of  9d.  of  the  goods  and 
chattels  of  the  aforesaid,  &c.  then  and  there  found,  feloniously  took 
and  earned  away ;  therefore  the  bailiff  of  this  manor  is  commanded  to 
seise  all  the  goods  and  chattels  of  the  said  P.  J,  into  the  hands  of  the 
lord  of  this  manor.  [Eitch.  100.] 

Sieaiing  Fish. — The  jury  also  present  that  one  J.  £.,  of,  &c., 
yeoman,  on  the day  of,  &c.,  at  /.  aforesaid,  within  the  jurisdic- 
tion of  this  court,  about  the  hour  of  eleven  in  the  night  of  the  same 
day,  a  certain  trunk  of,  &c.  broke  and  entered,  and  ten  fishes  called 
pike,  of  the  value,  &c.,  of  the  goods  and  chattels  of  the  aforesaid, 
&c.,  firom  and  out  of  his  said  trunk,  &c.  then  and  there  feloniously 
took  and  carried  away,  contrary  to  the  peace,  &c.;  therefore,  &c. 
[Kitch.  100.] 

Accessary. — The  jury  also  present  that    W.  S.,  of  /.  aforesaid, 

yeoman,  on  the day,  &c.,  at  /.  aforesaid,  withm  the  jurisdiction 

of  this  court,  did  counsel,  procure,  encourage,  aid,  and  abet  one  L.  M, 
of  &c.  feloniously  to  steal,  take,  and  lead  away  one  black  cow,  of  the 
chattels  of,  &c.,  of  the  value,  &c.  then  and  there  found,  and  by 
means   of  which    counselling,    procuring,   encouraging,    aiding,  and 

abetting,  the  said  L.  M.  on  the  said day,  &c.  feloniously  stole, 

took,  and  drove  away,  &c.  [Kitch.  98.] 

Assaidt  with  Bloodshed.^'The  jury  also  present  that  T.  F.y  of  &c., 

labourer,  on  the day  of,  &c.  at  /.,  within  the  jurisdiction  of  this 

leet,  committed  an  assault  with  bloodshed  on  A,  B.,  of,  &c.,  yeoman. 

Rescfie. — The  jury  also  present  that  one  B.  R-,  of  /.  aforesaid, 
yeoman,  was  taken  and  arrested  upon  suspicion  of  felony,  committed 
within  the  jurisdiction  of  this  leet,  and  set  in  the  stocks  of  this  manor, 
and  that  one  /.  F.  of  /.  aforesaid,  labomrer,  on  the  —  day  of,  &c.  at  /• 
aforesaid,  the  aforesaid  stocks  with  force  and  arms  feloniously  did  break, 
and  the  said  B.  R,  then  and  there  did  suffer  to  escape  and  go  at  large, 
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against  the  peace,  &c. ;  therefore  the  bailiff  is  commanded,  &c.  [Kitch. 
100.] 

Further  Rescue. — The  jury  also  present  that  T.  Z.,  of,  &c.  yeoman, 

on  the day,  &c.,  at  /.,  within  the  jurisdiction  of  this  court,  one 

calf,  of  the  value,  &c.,  of  the  goods  and  chattels  of  one  J.  B.  then  and 
there  found,  feloniously  took  and  carried  away ;  and  that  W,  F.,  bailiff 
of  the  aforesaid  manor,  on  the day,  &c.,  at  /.  aforesaid,  the  afore- 
said T.  L.  arrested  upon  suspicion  of  the  said  felony ;  and  that  W,  F., 
of  /•  aforesaid,  labourer,  with  force  and  arms,  &c.  at  /.  aforesaid,  on 
the  said  day  and  year,  upon  the  aforesaid  W.  F.,  in  the  peace  of  God 
and  our  sovereign  lord  the  king  being,  did  make  an  assault ;  and  the 
aforesaid  T.  L.,  being  in  the  custody  of  the  said  W*  F.,  then  and  there 
feloniously  took  away,  rescued,  and  suffered  to  go  at  large,  contraiy  to 
the  peace,  &c» ;  therefore  the  bailiff  is  commanded,  &c.  [Kitch.  100.] 

Common  Scold. — The  jury  also  present  that  C.  F.  of  the  parish  of 

in  the  said  county,  the  wife  of  Z>.  F.  of  the  aforesaid  parish  of 

-,  labourer,  is  a  common  scold  at  the  parish  aforesaid,  in  the  county 


aforesaid,  within  the  jurisdiction  of  this  court,  as  well  with  her  neigh- 
bours, as  with  other  the  liege  people  of  our  lord  the  king,  whereby  they 
are  much  molested,  disquieted,  and  grieved,  and  against  the  peace,  &c. 


FORMS  OF  WARRANTS,  &c.  IN  CONNECTION  WITH 
THE  COURT  BARON  (o). 


(Warrant  to  distrain  for  Amercements.) 

The  Manor  of )  _    „^  ,,  .  .,.„  -  .       ., 

,     ,                  .  >  i.o  iV.  ¥.,  bailm  of  the  s»ia  mftnor,  creetine:— 

inthecountyof ■*  '"         " 

EsTBEAT  of  Amercements  at  s  court  baron  of  ^.  Z.,  Esquire, 
lord  of  the  sud  manor,  held  in  and  for  the  said  manor,  this 
'         day  of  ■)  &c. 

A.  £.,.a  fi«ehold  tenant,  for  neglecting  to  appear  at  the  stud  court, 
there  to  perform  bis  suit  and  service,  being  duly  summoned  to  at- 
tend, 5s.  (affeered  at) -Sa. 

C.  D.,  a  freehold  tenant,  for  breach  of  a  by-law  made  at  a  court  holden 

for  the  said  manor,  on  the day  of ,  directing  that,  &c. 

aOs.  (affeered  at) 15<. 

You  are  hereby  commanded  to  levy,  by  dietresg  of  tibe  goods  and 
chattels  of  the  several  above-named  defaulters,  the  several  sunTs  <^ 
money  set  opposite  to  their  respective  names : — ^And  you  are  to  answer 
the  same  when  thereinto  required.     Given  under  my  hand  and  seal 

this day  of ,  18—. 

J.  S.        (l.s.) 
Steward  of  the  said  muior. 

f  Warrant  to  distrain  far  arrears  of  Quit  Rents,) 

Tie  Msnor  of ,  ^^  ^  j,_  bBliffof  die  «u<l  mimor. 

in  the  county  of .  J 

Arrears  of  Quit  Rents  due  at last,  to  A.  Z.,  Esquire, 

lord  of  the  said  manor,   from  the  under-named  tenant,  in 
respect  of  the  under-mentioned  freehold  estates,  viz. 

(a)  Sec  form  of  precept  to  seite  <w  forieiture  of  ficdiold  lands,  ante,  p.  (431). 

VOL.  n.  y  Y 
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Tenant's  name. 

Description  of 
Property. 

Quit  Rents. 

Number  of  jfears 
in  arvear. 

ToUlamomitdiie. 

A.  B. 

Same 

Messuage  and  ^ 
Lands  called  —  ) 
Lands  called  f 

£.      M.      d. 

£.     s.    d, 
(•) 

(t) 

You  are  hereby  commanded  to  levy,  by  distress  of  the  goods  and 
chattels  of  the  above-named  A.  B.^    the  above-mentioned  respecdve 

sums  of  £ —  (*),  and  £ —  —  —  (f )  :  —  And  you  are  to 

answer  the  same  when  thereunto  required.     Given  under  my  hand  and 

seal  this day  of ,  18 — . 

J.  S,        (l.*s.) 

Steward  of  the  said  manor* 

• 

(Warrant  to  distrain  the  heir  of  a  deceased  freduMer  to  perfarm 

his  fealty)  (a). 


The  Manor 
in  the  County 


^  >  J.  S.  steward  of  the  said  manor ;  to   W.  T^ 

^^~S      bailiff. 


Whereas  at  a  court  baron  of  A.  Z.,  esquire,  lord  of  the  said  manor, 

held  in  and  for  the  said  manor  on the day  of in  the 

year  of  our  lord ,  the  homage  did  present  that  A.  B.  who  held 

freely  of  the  lord  of  the  said  manor  a  certain  close  situate,  &c., 
called,  &c.,  at  the  yearly  rent  of  3^.,  heriot  when  it  should  happen, 
fealty,  suit  of  court,  and  other  services,  died  since  the  then  last  cooit 
held  for  the  said  manor,  whereupon  a  heriot,  to  wit  the  best  living 
animal  of  the  said  A.  B.  became  due  to  the  lord  of  the  said  manor; 
and  that  on  the  death  of  the  said  A.  B.  the  said  close  descended  to 
B.  B.  of,  &c.,  as  his  only  son  and  heir.  And  whereas  due  notice  was 
given  by  the  said  W.  F.,  bailiff  of  the  said  manor,  that  a  court  baron 
would  be  holden  this  day  for  the  said  manor  at  the  usual  and  accus- 
tomed place,  being,  &c.,  at  the  hour  of  ten  o^clock  in  the  forenoon, 


(a)  Ante^  pt.  3.  p.  736. 
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when  and  where  all  persons  who  owed  suit  and  service  at  the  same 
court  were  commanded  to  attend  (a).  And  whereas  the  said  B.  B. 
did  not  attend  the  said  court  held  this  day  for  the  aforesaid  manor,  to 
take  up  the  said  estate  which  so  descended  to  him  as  aforesaid,  and  to 
do  his  fealty,  and  perform  his  suit  and  service,  for  and  in  respect  of  the 
same. 

You  are  therefore  by  me  the  said  steward  hereby  authorised  and 
commanded  of  the  goods  and  chattels  of  the  said  B.  B.  to  distrain  him 
for  his  default,  and  to  do  his  fealty  for  and  in  respect  of  the  aforesaid 
close  and  hereditaments,  at  the  next  court  baron  to  be  holden  for  the 
said  manor.     Given  under  my  hand  and  seal  this day  of 

Warrant  to  distrain  a  freeholder  for  neglect  of  suit  ofcofurt  (6). 

o  o  f      g  steward  of  the  said  manor ;  to  W.Y..  bailiff. 

mtheCounty  of  — j  "^ 

Whereas  at  a  court  baron  held  for  the  said  manor  on the 


day  of ,  P,  D.  of,  &c.  attended  and  took  up  a  certain  homestead, 

fiirm,  lands  and  hereditaments  called  held  freely  of  the  lord  of 

the  said  manor  by  the  yearly  rent  of  £1.  28.  6d.  and  then  lately  sold  and 
conveyed  to  the  said  C.  Z>.  by  E.  F.  of,  &c. ;  and  the  said  C.  D.  at 
the  said  court  acknowledged  fealty  and  performed  the  suit  and  service 
due  in  respect  of  the  said  freehold  hereditaments.  And  whereas  due 
notice  was  given  by  the  said  W.  F.,  bailiff  of  the  said  manor,  that  a 
court  baron  would  be  holden  this  day  for  the  said  manor  at  the  usual 
and  accustomed  place,  being,  &c.,  at  the  hour  of  ten  o^clock  in  the  fore- 
noon, when  and  where  all  persons  who  owed  suit  and  service  at  the 
same  court  were  commanded  to  attend  (c).  And  whereas  the  said  C.  D, 
did  not  attend  the  said  court  held  this  day  for  the  aforesaid  manor,  to 
perform  his  suit  and  service  for  and  in  respect  of  the  said  freehold  here- 
ditaments. 

You  are  therefore  by  me  the  sjud  steward  hereby  authorised  and 
commanded  of  the  goods  and  chattels  of  the  said  C*  D.  to  distrain  him 
for  his  default,  and  to  do  and  perform  his  suit  and  service  for  and  in 

(a)  It  would  be  proper*  though  not  been  intermediate  courts  which  CD, 

absolutely  necessary,  to  serve  B,  B.  per-  neglected  to  attend. 
sonaUy  with  notice  of  the  court.  It  would  be  proper,  though  not  ab- 

(5)  Ante,  pt.  3,  p.  736.  solutely  necessary,  to  serve  C.  D.  per- 

(c)  It  is  here  assumed  that  there  had  sonally  witli  notice  of  the  court. 

Y  y2 
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respect  of  the  aforesaid  homestead,  farm,  lands  and  hereditaments,  at 
the  next  court  baron  to  be  holden  for  the  said  manor.  Given  under  my 
hand  and  seal  this day  of 18  — . 


(Warrant  to  the  bailiff^  to  assign  timber  for  repairs  J  (a). 

The  Manor  of IJ.S.  steward  of  the  said  manor;  to   W.  F., 

in  the  county  of 3     bailiff. 

Take  notice  that  A.B.^s,  copyhold  tenant  of  the  said  manor,  is  allowed 
three  oak  trees  for  and  towards  the  repairing  of  his  tenement  lying  within 

and  holden  of  the  said  manor,  now  in  the  occupation  of ,  bat  far 

no  other  purpose,  and  the  same  trees  to  be  had  and  taken  by  your  as- 
signment from   and.  out  of,  &c.      Given  under  my  hand  this   

day  of,  &c. 

(Consent  of  the  freehold  and  copyhold  tenants  to  a  grant  by  the  lord 
of  part  of  the  waste  land^  over  which  the  tenants  have  a  right  of 
common)  (b). 

The  Manor  of 7  We  do  hereby  signify  our  willingness  and  con- 
in  the  county  of 3  sent  that  a  grant  may  be  made  by  the  lord  of 

the  said  manor  to  T.  W.  of,  &c.  labourer,  of  a  piece  or  parcel  of  land 

part  of  the  wastes  of  the  same  manor  called common,  containing 

about ,  as  the  same  is  now  staked  out,  to  be  held  by  the  said 

T.  W.  and  his  heirs  for  ever,  freely,  of  the  lord  of  the  said  manor,  at  and 
under  the  yearly  rent  of  — s.  — d.,  fealty  and  suit  of  court ;  as  other 
the  respective  freehold  tenants  of  the  said  manor  now  hold  their  respec- 
tive estates ;  freed  and  discharged  of  and  from  all  such  commonaUe 
rights  as  are  now  exerciseable  by  us  over  and  upon  the  wastes  of  the 
aforesaid  manor.     Witness  our  hands  this day  of 18 . 


Freehold  Tenants. 
A.  B. 
CD. 


Copyhold  Tenants. 
E.  F. 
G.  H. 


(a)  This  form  would  be  more  pro-  "  At  this  court  the  homage  testify  by 

perly  placed  ante,  p.  (119).  their    signatures     to    the  minutes   of 

(5)  If  by  the  custom  of  the  manor  their  verdict,  their  willingness  and  con- 
such  grants  may  be  made  with  the  con-  sent  that  a  grant  may,  &c.'*  [the  entry 
sent  of  the  homage,  (ante,  pt.  1 .  pp.  21  may  be  continued  in  nearly  the  same 
et  seq.,  615  et  seq.,)  the  entry  on  the  language  as  in  the  above  form  of  consrat 
court  rolls  may  be  as  follows : —  out  of  court.] 


FORMS  OF  WARRANTS,  &c.  IN  CONNECTION  WITH  THE 
COURT  LEET. 


(Warrant  to  distrain  for  Amercements.) 

TTie  Manor  of 1      To  W.  Y.,  bailiff  of  the  SMd  manor,  greet- 

in  the  County  of i  iog : 

EsTBEAT  of  Amercements  at  a  certain  court  leet,  with  view  of 
frankpledge,   and  court  baron  of  A.  Z.  esquire,  lord  of 

the  eaid  manor,  held  in  and  for  the  said  manor,  this 

day  of,  &C. 

J.  B.,  constable,  who  neglected  to  appear  at  the  swd  court,"J 
and  present  that  which  to  his  office  belongs,  amerced  in  >     3«. 
ba.  (afieered  at) J 

G.  L.,  aleconner,  who  neglected  to  appear  at  the  said  court^ 
and  present  that  which  to  his  office  belongs,  amerced  in  >     2«. 
Sa.,  (affeered  at) .        .) 

You  are  hereby  commanded  to  levy  by  distress  of  the  goods  and 
chattels  of  the  several  above-named  defaulters,  the  several  and  respect- 
ive sums  of  money  set  opposite  to  their  respective  names ;  and  you 
are  to  answer  the  same  when  thereunto  required. 

J.  S.  (L.  S). 

Steward  of  the  said  manor. 


f  Order  for  a  Constable  who  did  not  appear  at  the  Court,  to  be  sworn 
into  his  Office  by  a  Justice  of  the  Peace.) 

The  Manor  of }  To  ^.  B. 

in  the  County  of 1 

Forasmuch  as  at  the  court  leet  holden  this  present  day,  in  and  for 
&e  said  manor,  you  are  elected  constable  for  the  year  ensuing :  these 
are  therefore  to  will  and  require  you,  upon  receipt  hereof,  to  take  upon 
you  the  said  office ;  and  forthwith  to  repair  to  one  of  his  Majesty's  jus- 
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tices  of  the  peace  of  the  said  county,  before  him  to  take  your  oath  for 
the  due  execution  of  your  said  office :  hereof  fail  not  at  your  peril. 
Given  under  my  hand  and  seal,  the day  of . 

•/•  S.  steward,  (l.  s.) 


(Warrant  to  bring  an  Offender  against  a  particular  Statute  before 

the  Steward  of  a  Court  Leet.) 

The  Manor  of ^     «/•  S.  steward  of  the  court  leet  of  the  afore- 

in  the  County  of r  said  manor,  to.  the  constables  of , 

to  wit,  ^  greeting : 

Whereas  complaint  hath  been  made  to  me  that  J.  W.  hath,&c.  [set 
forth  the  facts]  contrary  to  the  statute  in  this  case  made  and  provided: 
these  are  therefore  in  his  Majesty's  name  to  will  and  require  that  yon, 
some  or  one  of  you  do  bring  the  said  T.  W,  before  me  to  answer  the 
premises,  and  further  to  do  and  receive  as  by  the  said  statute  in  that 
behalf  made  is  appointed:  hereof  fail  not  at  your  peril.     Griven  under 

my  hand  and  seal  the day  of . 

J.  S.  steward  (l.  s.) 


(A  Mittimus  upon  the  preceding  Warrant  J 

The  Manor  of  <$*e.     )      J.  S.  steward,  &c.,  to  the  constables,  &c. 
to  wit.  y  and  to  every  of  them,  and  to  the  keeper  of  his 

Majesty's  gaol  for  the  said  county  of ^  at ,  in  the  same 

county. 

Forasmuch  as  it  hath  been  duly  proved  before  me  that  T.  W.y  &c* 
[set  forth  the  facts]  contrary  to  the  statute  in  that  case  made  and  pro- 
vided :  These  are  therefore  in  his  Majesty's  name  to  require  that  you, 
the  aforesaid  constables,  some  or  one  of  you,  do  convey  the  said 
T.  W.  to  his  Majesty's  gaol  aforesaid,  and  him  there  deliver  to  the 
keeper  of  the  same,  with  this  precept.  And  that  you  the  said  keeper 
do  receive  the  said  T  W.  into  the  said  gaol,  and  him  there  safely  keep 
until  he  hath  paid,  &c.  and  shall  be  thence  discharged  by  due  course 
of  law :  hereof  fail  not,  &c.     Given,  &c. 

J,  S.  steward,  (l,  s). 
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(A  Precept  to  bring  a  Scold  to  he  tried  at  a  Court  Leet,  J 


The  Manor  of — 
in  the  County  of 


} 


J.  S.  steward  of  tbe  court  leet  of  the  said 
manor :  to  the  constables  of ,  greeting : 


Forasmuch  as  C  F,,  of  the  parish  of ,  in  the  said  county,  the 

wife  of  D.  F,y  of  the  aforesaid  parish  of  — ,  labourer,  was  at  the 

court  leet  of  the  said  manor,  holden  before  me  this  day  of , 

by  the  oaths  of  twelve  honest  and  lawful  men  of  the  manor  aforesaid, 
presented  for  her  being  a  common  scold  at  the  parish  aforesaid,  in  the 
county  aforesaid,  within  the  jurisdiction  of  the  said  court,  as  well  with 
her  neighbours,  as  with  other  the  liege  people  of  our  lord  the  king, 
whereby  they  are  much  molested,  disquieted,  and  grieved,  and  against 
the  peace  of  his  Majesty,  his  crown  and  dignity:  these  are  therefore  to 
command  you  to  cause  the  said  C  F.  to  appear  at  the  next  court  leet 

to  be  holden  in  and  for  the  said  manor,  at aforesaid,  in  the  county 

aforesaid,  to  answer  the  premises ;  and  further  to  do  and  receive  as 
the  same  court  shall  consider  of  her  in  that  behalf;  and  have  you 

there  this  precept.    Given  under  my  hand  and  seal,  the day  of 

,  in  the year  of  the  reign,  &c.  and  in  the  year  of  our 

Lord . 


J.  S.  steward  (l.  s.) 
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EXTRACTS  FROM  ACTS  OF  PARLIAMENT 


Relating  to  the  Jurisdiction  of  Courts  Baron  and  Courts  Leet. 


Stat.  Marleb ridge  (52  H.  III.  c.  9.) 

"  WJi4>  shall  do  Suit  of  Court :  Suit  (f  Court  by  Coparcenersr 

§.  1.  "  For  doing  suits  xmio  courts  of  great  lords,  or  of  meaner 
persons,  from  henceforth  this  order  shall  be  observed,  that  none  that 
is  infeoffed  by  deed,  from  henceforth  shall  be  distrained  to  do  such  suit 
to  the  court  of  his  lord,  without  he  be  specially  bound  thereto  by  the 
form  of  his  deed  :— these  only  except  whose  ancestors,  or  they  tiiem- 
selves,  have  used  to  do  such  suit  before  the  first  voyage  of  the  said 
King  Henry  into  Britain,  sithence  which  nine  and  thirty  years  and  an 
half  are  passed,  unto  the  time  that  these  statutes  were  enacted.  like* 
wise  from  henceforth  none  that  is  infeoffed  without  deed,  from  the 
time  of  the  Conquest,  or  any  other  ancient  feofiment,  shall  be  dis- 
trained to  do  such  suits,  unless  that  he  or  his  ancestors  used  to  do  it 
before  the  said  voyage.     And  they  that  are  infeoffed  by  deed  to  do  a 
certain  service,  as,  for  service  of  so  many  shillings  by  year,  to  be  ac- 
quitted of  all  service,  from  henceforth  shall  not  be  bounden  to  such 
suits,  or  other  like,  contrary  unto  the  form  of  their  feoffment.     And 
if  any  inheritance  whereof  but  one  suit  is  due,  descend  unto  many 
heirs,  a^  unto  parceners^  whoso  hath  the  eldest  part  of  the  inherit- 
ance, shall  do  that  one  suit  for  himself  and  his  fellows,  and  the  other 
coheirs  shall  be  contributaries,  according  to  their  portion,  for  doing 
such  suit.    And  if  many  feoffees  be  seized  of  an  inheritance,  whereof 
but  one  suit  is  due,  the  lord  of  the  fee  shall  have  but  that  one  suit ; 
and  shall  not  exact  oi  the  said  inheritance  but  that  one  suit,  as  hath 
been  used  to  be  done  before.     And  if  those  feoffees  have  no  warrant 
or  mean  which  ought  to  acquit  them,  then  all  the  feoffees,  acomling 
to  their  portion,  shall  be  contributaries  for  doing  the  suit  for  them. 
And  if  it  chance  that  the  lords  of  the  fee  do  distrain  their  tenants  for 
such  suits,  contrary  to  this  act,  then  at  the  complaint  of  the  tenants, 
the  lords  shall  be  attached  to  appear  in  the  King's  Court  at  a  short 


tresses  taken  hy  this  occaaitm,  shall  be  delivered  to  the  plaintiff,  and 
BO  shall  remain,  until  the  plea  betwixt  them  be  detfrmined."  [The 
lord's  attendance  compellable  by  further  attachment,  and  in  case  of 
further  default,  then  by  distress  of  thai  goods  and  chattels.] 


13  EDW.  I.  Stat  2.  c.  6.     [  Fieta  of  Arms,  8(e.] 

"  And  ihat  view  of  armor  be  made  every  year  two  times.  And  in 
every  hundred  and  franchise  two  constables  shall  be  chosen  to  make 
the  view  of  armor.  And  the  constables  aforesaid  shall  present  before 
justices  asdgned  such  defaults  as  they  do  see  in  the  country  about 
armor,  and  of  the  suits  of  tovms,  and  of  highways,  and  also  shall  pre* 
sent  all  such  as  do  lodge  strangers  in  uplandish  towns,  for  whom  they 
will  not  answer ;  and  the  justices  assigned  shall  present  at  every 
parliament  unto  the  king  such  defaults  as  they  shall  find,  and  the  king 
shall  provide  remedy  therein.  And  from  henceforth  let  sheriffs  take 
good  heed,  and  bailiffs,  within  their  fiwichises  and  without,  be  they 
higher  or  lower,  that  have  any  bailivrick  or  forestry  in  fee,  or  otherwise, 
that  they  shall  follow  the  cry  with  the  counby,  and  after,  as  they  are 
bounden,  to  keep  horses  and  armor,  or  so  to  do ;  and  if  there  be  any 
that  do  not,  the  de&ults  shall  be  presented  by  the  constables  to  the 
justices  assigned,  and  after,  by  them  to  the  king,  and  the  king  will 
provide  a  remedy  as  afore  is  said.  And  the  king  commandetb  and 
forbiddeth,  that  from  henceforth,  neither  fturs  nor  markets  be  kept  in 
churchyards,  for  the  honour  of  the  church." 


1  &  2  PH.  &  MARY,  c.  12. 

"  An  Ad, for  the  impOHndmg  of  Duireaaet" 

§.  1.  "  For  the  avoiding  of  grievous  vexations,  exactions,  troubles 
and  disorder  in  taking  of  distresses,  and  impounding  of  cattle :  be  it 
enacted  by  the  authority  of  this  present  parliament,  that  from  and 
after  the  first  day  of  April  next  coming,  no  distress  of  cattle  shaU  be 
driven  out  of  the  hundred,  rape,  wapentake,  or  lathe  where  such  dis- 
tress is  or  shall  be  taken,  except  that  it  be  to  a  pound  overt  within  the 
same  sbiie,  not  above  three  miles  distant  from  the  place  where  the 
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said  distress  is  taken :  and  that  no  cattle  or  other  goods  distrained  or 
taken  by  way  of  distress  for  any  manner  of  cause  at  one  time,  shall 
be  impounded  in  several  places,  whereby  the  owner  or  owners  of  such 
distress  shall  be  constrained  to  sue  several  replevies  for  the  delivery 
of  the  said  distress  so  taken  at  one  time ;  upon  pain  every  person 
offending  contrary  to  this  act,  shall  forfeit  to  the  party  grieved,  fbr 
every  such  offence,  an  hundred  shillings,  and  treble  damages." 

§.  2.  ^^  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
after  the  said  first  day  of  April,  no  person  or  persons  shall  take  for 
keeping  in  pound,  impounding  or  poundage  of  any  manner  of  distress, 
above  the  sum  of  four-pence  for  any  one  whole  distress  that  shall  be 
so  impounded ;  and  where  less  hath  been  used,  there  to  take  less  • 
upon  the  pain  of  five  pounds,  to  be  paid  to  the  party  grieved  over 
and  beside  such  money  as  he  shall  take  above  the  sum  of  four-pence; 
any  usage  or  prescription  to  the  contrary  in  anywise  notwith- 
standing.*^ 

1  [2]  JAC,  I.,  c.  5. 

^'  An  Act  to  prevent  the  overcharge  of  the  people  by  Stewards  of 

Court  Leets  and  Court  BaronsP 

^  Whereas  the  King^s  most  excellent  Majesty,  the  Lords  spiritual 
and  temporal,  and  other  his  Highnesses  subjects  of  this  realm  of  Eng- 
land and  Wales,  have  in  divers  places  of  the  same  many  firanchises, 
jurisdictions,  privileges  and  liberties  to  keep  court  leets,  or  court 
barons,  for  the  true  administration  of  justice,  and  to  the  punishing 
and  suppressing  of  offences;  the  profits  and  perquisites  of  which 
courts  have  heretofore  been  used  to  be  levied  and  collected  by  the 
bailiff  or  other  minister  of  such  court,  and  by  him  accounted  for  to 
his  Highnesses  progenitors,  or  other  lords  or  ladies  of  such  courts  and 
manors,  and  as  of  right  it  ought  so  to  be :  But  now  by  reason  of  the 
great  increase  of  people,  the  said  profits  and  perquisites  of  courts  are 
grown  to  be  of  a  better  yearly  value,  than  in  ancient  time  it  hath 
been,  divers  that  are  now  stewards  of  such  courts  have  heretofore  in 
their  own  names,  or  in  the  names  of  some  other  to  their  use,  ob- 
tained and  gotten  divers  grants  of  all  the  profits  and  perquisites  of 
such  courts  whereof  they  are  stewards,  whereby  many  of  his  Ifajesty's 
subjects  axe  unjustiy  vexed,  and  by  grievous  fines  and  amerciaments 
unduly  punished,  g^reatiy  to  the  wronging  and  impoverishing  of  the 


COURTS  BARON  AND  COURTS  tEET.  (465) 

tenants  and  inhabitants  where  such  stewards  are,  proceeding  out  of  a 
greedy  desire  to  make  and  obtain  an  undue  and  extraordinary  gain 
to  themselves :  It  is  therefore,  by  the  authority  of  this  present  par- 
liament established  and  enacted,  that  no  steward,  deputy  steward, 
or  other  under  steward  of  any  of  the  courts  aforesaid,  shall  directly 
or  indirectly,  in  his  own  name  or  in  the  name  of  any  other,  from  and 
after  the  expiration  of  one  year  next  after  the  end  of  this  session  of 
this  present  parliament,  take,  receive,  or  make  benefit  to  his  own  use, 
in  money,  goods,  or  any  other  thing,  to  the  value  of  twelve  pence  or 
more,  by  virtue  or  colour  of  any  demise  or  grant  hereafter  to  be  made 
of  any  of  the  profits  or  perquisites,  or  amerciaments  of  any  such 
courts  whereof  they  are  steward,  which  rightfully  shall  belong  to  the 
lords  of  the  same,  upon  pain  that  every  steward  offending  contrary 
to  the  tenor  of  this  present  act  of  parUament,  shall  for  every  such  his 
offence  forfeit  the  sum  of  forty  pounds,  and  to  be  disabled  ever  after 
to  be  steward  of  such  court,  or  of  any  other ;  the  one  half  of  the  for- 
feiture to  be  to  our  Sovereign  Lord  the  King's  Majesty,  his  heirs  and 
successors ;  the  other  half  to  any  of  his  Majesty's  subjects  that  shall 
complain  in  any  one  of  his  Highnesses  courts  of  record,  by  action  of 
debt,  bill,  plaint,  or  information,  in  which  suit  no  essoin,  protection, 
wager  of  law,  or  other  dilatory  plea  shall  be  allowed.** 


[Vide  stat.  Westm.  1,  c.  33,  against  Maintenance]. 


4  ED.  IV.,  c.  1.  (<r). 

[The  Length  and  Breadth  of  Cloths  made  to  be  sold.    No  Cloths 
wrought  beyond  Sea  shall  be  brought  into  England. 

§.  6.  That  every  justice  of  peace  [&c.  &c.],  and  every  steward 
keeping  or  holding  wapentake  or  leet  of  any  person  out  of  city, 
borough,  or  town,  where  no  mayor,  master,  bailiff  or  bailiffs,  or  port* 
reves  is  or  be,  shall  have  power  or  authority,  by  this  ordinance,  to 
hear  and  determine  the  complaints  of  every  such  clothmaker  and  la- 
bourer, as  well  for  nonpayment  of  the  said  labourer's  wages  as  of 
the  said  forfeiture  and  damages,  by  due  examination  of  the  parties 
in  this  behalf;  and  thereupon  for  nonpayment  of  the  said  duties  and 
forfeitures,  and  for  the  said  damages,  to  commit  the  stdd  offenders  in 

(a)  See>  the  reference  to  this  stat.  or      or  ordinances,  ante,  pt.  3.  p.  830.  n. 
ordinance    and  the  13  following  statutes 


(466)  APPENDIX  TO  THE  TREATISE   ON 

this  behalf  to  the  next  gaol  within  the  same  county,  there  to  remain 
till  the  said  duties,  forfeitures,  and  damages  be  fully  paid  to  the  said 
labourer  or  clothmalier;  and  also  that  every  [of  the  said  justices  of 
peace,  &c.]  steward  of  wapentake  and  leet,  upon  information  or 
complaint  of  any  other  person  which  is  not  grieved  in  this  behalf, 
shall  have  power  by  the  said  authority  within  his  jurisdiction,  to 
cause  the  party  to  come  before  him,  against  whom  such  information 
or  complaint  shall  be  made,  for  offending  this  ordinance,  and  to  ex- 
amine him  in  and  upon  the  matter  contained  in  the  same  information 
or  complaint ;  and  if  the  party  by  examination  or  other  due  prooft, 
be  found  guilty  or  defective,  that  then  the  same  party,  as  often  and 
for  every  time  that  he  is  so  found  guilty  or  defective,  shall  forfeit  to 
the  king,  or  to  such  person  or  persons  who  is  or  be  entitled  to 
have  fines  or  amerciaments  for  offences  done  within  their  jurisdiction, 
three  shillings  and  fourpence.  And  that  every  of  the  said  justices  of 
peace  and  other  officers  aforesaid,  within  his  jurisdiction,  upon  every 
of  the  said  informations  or  complaints,  shall  have  fiill  power  to  make 
like  process  against  the  party,  upon  whom  any  such  information  or 
complaint,  as  before  is  rehearsed,  shall  be  made,  to  make  him  per- 
sonally to  appear  before  him,  thereupon  to  be  examined,  ajs  justices 
of  peace  have  upon  information  or  complaint  made  to  them  for  surety 
of  peace,  without  any  fee  or  reward  to  be  taken  or  had  by  any  of  the 
said  justices,  or  any  other  officer,  for  the  execution  of  their  offices  in 
this  behalf.] 


14  &  15  HEN.  VIII.,  c.  10. 

[7%^  Penalty  for  utdawful  himting  the  Hare. 

Be  it  enacted,  &c.,  that  no  person  from  henceforth  race,  destroy, 
and  kill  any  hare  in  the  snow  with  any  dog,  biteh,  bow,  nor  other- 
wise. And  that  the  justices  of  peace  within  every  shire,  of  every 
sessions  of  the  peace,  and  stewards  of  leets,  shall  have  full  authority 
and  power  to  enquire  of  such  offenders;  and  after  such  inquisitions 
found,  the  said  justices  of  peace  and  stewards  of  leets,  for  every  hare 
so  killed,  shall  cess  upon  every  such  offender  six  shillings  and  eight- 
pence,  to  be  forfeited  to  the  King,  when  found  by  such  justices  of 
the  peace,  and  the  forfeiture  found  in  every  leet,  to  be  to  the  loid  of 
the  leet] 


COUBTS  BABON  AND  GOUBTS  LSET.  (^^7) 


32  HEN.  VIII.  c.  18. 
[The  bUl  far  the  Breed  of  Horses. 

§«  2.  That  00  commoner  within  any  forest,  chase,  moor,  marsh, 
heath,  common,  or  waste  grotmd,  nor  officer  of  the  said  forests  or 
chases,  nor  any  other  person  after,  &c.  shall  have  or  put  to  pasture 
into  or  upon  any  such  forest,  &c.  any  stoned  horse,  being  above  the 
age  of  two  years,  and  not  being  of  the  height  of  fifteen  handfiils,  to  be 
measured  from  the  lowest  part  of  the  hoof  of  the  fore  foot,  unto  the 
highest  part  of  the  wither,  and  every  handful  to  contain  four  inches  of 
the  standard,  to  pasture,  feed,  or  be  in  or  upon  any  of  the  said  forests 
&c.  within  any  of  the  shires  and  territories  of  Norfolk,  Suffolk, 
Cambridge,  Buckingham,  Huntingdon,  Essex,  Kent,  South  Hamp- 
shire, North  Wiltshire,  Oxford,  Berkshire,  Worcester,  Gloucester, 
Somerset,  North  Wales,  South  Wales,  Bedford,  Warwick,  Northamp- 
ton, Yorkshire,  Cheshire,  StaflTordshire,  the  county  of  the  city  of  York, 
the  town  and  liberties  of  Gloucester,  the  county  of  the  town  of  Kings- 
ton upon  Hull,  the  county  palatine  of  Lancaster,  the  counties  of  Salop, 
Leicester,  Hereford,  and  Lincoln ;  nor  shall  put  to  feed  or  pasture 
any  stoned  horse  being  above  the  said  age  of  two  years,  and  not  being 
of  the  height  of  fourteen  handfuls,  to  be  measured  as  abovesaid,  v^dthin 
or  upon  any  like  ground  lying  or  being  within  any  other  shire  of  this 
realm,  upon  pain  of  forfeiture  of  the  said  horse  or  horses  which  shall 
be  so  found  in  or  upon  any  such  ground,  forest,  &c.  (By  8  Eliz.  c« 
8.  s.  2  &  3.  such  horses  in  the  Isle  of  Ely,  and  the  counties  of  Cam- 
bridge, Huntingdon,  Northampton,  Lincoln,  Norfolk,  and  Sufiblk, 
need  only  be  of  the  height  of  thirteen  handfuls.) 

§.  8.  That  the  justices  of  peace,  &c.,  and  all  stewards  of  leets  and 
law-days,  in  the  same  leets  and  law-days  shall  have  authority  by  this 
act  to  inquire  of  all  defaults,  contempts,  omissions,  and  ofiences  con- 
trary to  the  efiects  above  written  ;  and  all  presentments  thereof  to  be 
found  in  any  of  the  said  leets  or  law-days,  shall  be  certified  by  tlie 
steward  or  deputy  steward,  or  court-holder  of  the  same  leet  or  law- 
day,  iu  the  next  general  sessions  of  the  peace  to  be  holden,  &c.,  or 
unto  the  custos  rotulorum  of  the  same  shire,  within  forty  days  next 
after  that  presentment  made,  which  justices  of  the  peace  shall  have 
power  to  hear  and  determine,  &c. ;  and  if  any  such  steward,  deputy 


(468)  APPENDIX  TO  THE  TREATISE  ON 

steward)  or  court-holder  embezzle  or  conceal  any  such  presentment, 
or  do  not  certify  the  same  as  is  afore-written,  every  of  them  so  offeDd- 
ing  shall  forfeit  and  lose  for  every  such  offence  forty  shillings  (half  to 
the  king,  and  half  to  the  person  suing,  &c.) 

§.  9.  That  no  person  after,  &c.  shall  have  or  put  to  pastare  any 
horse,  gelding,  or  mare,  infect  with  scab  or  mange  in,  to,  or  upon  any 
of  the  said  forests,  &c.  upon  pain  to  forfeit  for  every  horse,  &c  ten 
shillings,  which  offence  shall  be  inquirable  and  presentable  before  the 
steward  in  every  leet,  as  other  common  annoyances  be ;  and  the  for- 
feiture thereof  to  be  to  the  lord  of  the  leet] 


33  HEN.  VIII.  c.  6. 

[The  Bill  for  Crogs  Bows  and  Hand  Guns. 

That  it  shall  be  lawful  to  all  stewards  and  bailifis  in  their  se?eial 
leets  and  law-days,  to  inquire,  hear,  and  determine  every  such  offence, 
to  be  committed  and  done  contrary  to  the  tenor  of  this  act ;  so  that  al- 
ways no  less  fine  than  ten  pounds  be  assessed  upon  eveiy  such  pie- 
sentment  and  conviction,  the  one  moiety  of  such  fine  to  be  to  the  king, 
and  the  other  moiety,  the  one  half  to  the  owner  of  the  leet,  and  the 
other  to  the  party  that  will  sue  for  the  same.] 


33  HEN.  VIII.  c.  9. 

{Tfie  Bill  for  the  maintaining  Artillery ^  and  the  debarring  of  iwi- 

lawful  Games. 

§.  10.  Aliens  not  to  use  long  bows  without  the  Idng'^s  license ;  and 
that  justices  of  assise,  &c.  and  of  the  peace,  and  stewards  of  fian- 
chises,  leets  and  lawdays,  have  power  to  enquire  of  all  the  premises 
in  their  sessions,  leets  and  law-days,  and  hear  and  determine  the 
same ;  and  also  by  their  discretion  examine  all  persons  lacking,  and 
not  having  bows,  shafts,  and  arrows  according  to  the  form  therein 
aforesaid. 

§.  18.  That  where  any  such  forfeitures  shall  happen  to  be  found 
within  the  precinct  of  any  firanchise,  leet  or  law-day,  th^i  the  lord  of 
the  same  firanchise,  leet  or  law  day,  to  have  the  one  moiety  tliereof, 
the  other  moiety  to  the  person  suing  for  tlie  same.] 


[7%£  BiU  for  true  making  of  Mili. 

^,  4.  That  justices  of  peace  in  their  Bessions,  and  ibe  steward  in 
every  leet,  shall  have  AiU  power  and  authority  to  cDquire,  hear,  and 
determine,  as  well  by  presentment  of  twelve  men,  as  by  accusation  or 
information  of  two  honest  witnesses,  of,  for,  and  upon  all  the  offences 
and  forfeitures  aforesaid,  as  well  for  the  king  as  for  the  party  that  shall 
sue,  procure,  or  cause  the  same  to  be  presented.] 


2  &  3  ED.  VI.  c.  15. 

[The  Bill  of  Compiraciet  of  Fictualters  and  Craftsmen. 

§.  3.  That  all  justices  of  assise,  justices  of  peace,  mayors,  bailiffs, 
and  stewards  of  leets,  at  all  and  eveiy  their  sessions,  leets,-  and  courts, 
shall  have  full  power  and  authority  to  enquire,  hear,  and  determine  all 
oflences  committed  against  this  statute,  and  to  punish  or  cause  to  he 
punished  the  offender,  according  to  the  tenor  of  this  statute.] 

7  ED.  VI.  c.  5. 

[TTlff  Act  to  amid  the  excessive  prices  of  Wine. 

^.  6.  That  justices  of  peace  in  their  several  sessions,  and  the  stew- 
ard in  every  leet,  and  the  sheriff  in  his  toum,  and  eyeiy  escheator, 
shall  have  fidl  power  and  authorify  to  enquire,  by  the  oaths  of  twelve 
lawjul  men,  of  all  offences  perpetrated  or  done  contrary  to  the  form  of 
this  act] 

2  &  8  P.  &  M.  c.  8. 

[The  Statute  for  the  Mending  (^Highways. 

^-  3.  That  the  steward  of  every  leet  or  law-day  shall  therein  have 
full  power  and  authority  to  inquire,  by  the  oaths  of  the  suitors,  of  all 
the  offences  that  shall  be  committed  within  the  leet  or  law-day, 
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against  every  point  and  article  of  this  statute^  and  to  assess  such  rea- 
sonable Bnes  and  amerciaments  for  the  same,  as  shall  be  thought  meet 
by  the  said  steward.  And  the  steward  of  every  leet  and  law-day  shall 
make  estreats  (for  which  by  §•  4.  his  fee  to  be  12(2.)  indented  of  all  the 
fines,  forfeitures,  and  amerciaments,  for  the  defaults  presented  before 
him ;  and  shall  deUver  the  one  part  thereof,  sealed  and  signed  by  him, 
to  the  bailiff  and  high  constable  of  every  hundred,  rape,  lathe,  or 
wapentake,  wherein  the  defaults  shall  be  presented,  and  the  other 
part  to  the  constable  and  churchwardens  of  the  parish  wherein  the 
defaults  were  made,  the  same  to  be  yearly  delivered  within  six  weeks 
after  the  feast  of  saint  Michael  the  archangel.] 


4  &  5  P.  &  M.,  c.  8. 

[An  Act  for  ike  taking  of  Musters. 

That  all  stewards  of  leets,  law-days,  and  liberties,  at  their  leets 
and  law-days,  shall  inquire,  hear,  and  determine  every  of  the  of- 
fences committed  or  done  contraiy  to  this  act,  within  the  preciucts  of 
their  leet  or  liberty.] 

18  ELIZ.,  c,  10. 

[An  Act  of  addition  unto  the  former  Acts  for  amending  and  repairing 

of  Highteays. 

That  stewards  of  leets  and  law-days,  in  their  leets  and  law-days, 
shall  hear  and  determine  every  offence,  matter,  and  cause,  that  shall 
grow,  come,  or  arise,  by  reason  of  this  statute.] 


28  ELIZ.,  c.  10. 

[An  Act  for  the  Preservation  qfP/ieasants  and  Partridges. 

§.  5.  That  justices  of  assize  in  their  circuits,  justices  of  the  peace 
in  their  sessions,  and  stewards  of  leets,  liberties,  and  law-days,  within 
their  several  jurisdictions,  shall  and  may,  by  virtue  hereof,  hear, 
enquire,  and  determine,  of  all  offences  which  shall  be  committed 
within  the  precinct  of  their  liberties,  jiuisdictious,  or  firaachises, 
against  the  tenor  of  this  act.] 


1   [2]  JAC.  I.,  c.  22. 
[An  Act  concerning  Tannerx,  Curriers,  Shoemakers,  Sfc. 

\.  82,  34-5.  Mayors,  bdliffs,  &c.,  and  lords  of  liberties  out  of  the 
circuit  of  tliree  miles  of  the  city  of  Londou  (a),  to  appoint  leatber- 
»ealers,  and  triers  of  tanned  leather,  under  a  penalty. 

§.  50.  That  all  Justices  of  assize  and  gaol  delivery,  justices  of 
peace,  and  stewards  of  franchises,  leets  and  law-days,  within  their 
several  precincts,  jurisdictions,  and  liberties,  mayors,  &c.,  shall  en- 
quire of  all  the  premises  in  their  sessions,  leet  or  law-day,  and  bear 
or  determine  the  same,  and  also  by  their  discretions  examine  all  per- 
sons suspected  to  offend  this  act 

§.  51.  The  steward  of  any  manor,  liberty,  or  franchise,  immedi* 
ately  belonging  to  the  King,  shall  have  the  like  authorities,  and  bear 
the  Uke  penalties  as  the  lords  of  liberties.]  {b). 


21  JAC.  I.,  c.  21. 
[An  Act  concerning  Hostlers  and  Innholders. 

§.  2.  No  hostler  or  innfaolder  shall  make  horse-bread  in  his  host- 
rey,  nor  without,  but  bakers  shall  make  it,  and  the  assize  shall  be 
kept,  and  that  the  weight  be  reasonable  after  the  price  of  the  com 
and  grain  in  the  markets  adjoining ;  and  the  hostlers  or  innholders 
shall  sell  their  horse-bread,  and  their  hay,  oats,  beans,  peas,  proven- 
der, and  also  all  kind  of  victual  both  for  man  and  beast,  for  reason- 
able gain,  having  respect  to  the  prices  for  which  they  shall  be  sold  in 
the  markets  adjoining,  without  taking  any  thing  for  litter. 

§.  3.  It  shall  be  lawful  for  every  hostler  and  bnkeeper,  dwelling 
in  any  town  or  village,  being  a  thorough&re,  or  a  common  passage, 
and  being  no  city,  town  corporate,  or  market  town,  wherein  any  com- 
mon baker  exercising  the  occupation  of  baking,  and  that  hath  been 
apprentice  at  the  said  occupation  by  the  space  of  seven  years,  is 


(8)  See  1  Burr.  4S7-8. 
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dwelling,  to  make  within  his  house  horse-bread  sufficient,  lawful,  and 
of  due  assize,  according  as  the  price  of  grain  and  com  shall  be. 

§.4.  If  the  horse-bread  which  aaj  of  the  said  hostlers  or  inn- 
holders  shall  make,  be  not  sufficient,  lawful,  and  of  due  assize,  accord- 
ing to  the  price  of  grain  and  com  as  aforesaid ;  or  if  any  pf  them  shall 
offend  in  any  thing  contrary  to  this  act ;  then  the  justices  of  asaze, 
&o.,  justices  of  the  peace,  sheriffs  in  their  toums,  and  stewards  in 
their  leets  an^  law^d^s,  shall  have  fiill  power  and  authority  to  en<- 
quire,  hear,  and  determine  the  said  defaults  and  offences  of  the  said 
hostlers  ai^d  innholders.  And  the  hostler  or  innholder  for  the  first 
offence  shaH  be  fined  according  to  the  quantify  of  the  offence ;  and  if, 
being  once  convicted,  he  shall  again  offend,  for  the  second  offence 
he  shall  be  imprisoned  for  the  space  of  one  month ;  and  if  he  shall 
a  tt\^  time  offend,  being  thereof  convicted,  he  shall  stand  upon  the 
pillory :  and  if  he  shall  offend  after  the  judgment  of  the  pillory  given, 
he  shall  he  forejudged  for  keeping  an  inn  again.  (And  see  32  H.  8. 
0.  41,  rep^ed  by  this  act.)  (a)] 


(a)  N.  B.  The  powers  of  the  above 
acts  are  expressly  confined  to  the  stew- 
ard, as  far  as  respects  the  jurisdiction 
given  to  the  court  leet. 

But  by  the  act  of  31  Eliz.  c.  7. 
«  Against  the  erecting  and  maintaining 
of  cottages,"  it  is  enacted  [s.  6.]  that 
after  the  feast  of  All  Saints  then  next 
coining,  there  should  not  be  any  in- 
mate or  more  families  or  household  than 
one,  dweUing  pr  inhabiting  in  any  one 
Qotti^,  upon  pain  that  every  owner  or 
occupier  of  any  such  cottage,  should 
forfeit  to  the  lord  of  the  leet,  within 
which  such  cottage  should  be,  the  sum 
of  lOx.  for  every  month,  that  any  such 
inmate  or  other  femily  than  one  should 
4weU  or  ijuhabit  in  any  one  cottage  as 
af(vr?Mi4  *  ^*  A^d  that  aU  and  eveiy  hrd 
apd  hffdt  of  leet  afid  leets,  and  their 
stewards,  within  the  precinct  of  his  and 
their  leet  and  leets,  shall  have  ftill 
power  and  authority  within  their  several 
leets  to  enquire,  and  to  take  present- 


ment by  the  oath  of  jurors,  of  aU  and 
every  offence  and  offences  in  this  behalf; 
and  upon  such  presentment  had  or  made, 
to  levy  by  distress  to  the  use  of  the  lord 
of  the  leet,  all  such  sums  of  money  as 
so  shall  be  forfeited:  And  moreover, 
that  it  shall  be  lawful  for  the  lord  of 
every  such  leet,  where  such  present- 
ment shall  be  made,  to  recover  to  his 
own  use  any  such  fbrfeiture,  by  actkm 
of  debt,  in  any  of  the  Queen's  Mi^esty's 
courts  of  record,  wher^  no  essoia, 
protection  or  wager  of  law  shall  be 
allowed."  And  see  s.  3.  of  the  same 
act,  against  erecting  cottages  on  waste, 
by  which  hrdi  of  leet  are  authorised  to 
inquire  of  the  ofltoce. 

[  Vide  also  s.  8,  of  the  1  Elis.  c.  17* 
poft.  p.  (475),  which  authoriaes  the 
lord  of  every  leet  to  inquire  of  the 
offences  mentioned  in  that  statute,  ac- 
cording to  the  usual  course  of  amerce- 
ments or  other  things  inquirable  in  the 
court  leet.]  (ante,  pt.  S.  p.  89$-4.) 


COURTS  BARON   AND   COURTS  LfifiT.  (473) 


« 


1  ELIZ.,  c.  17. 


An  Act  for  Preserpatian  of  Spawn  and  Fry  ofFiah!' 


"  For  the  preservation  hereafter  of  spawn,  fiy,  and  young  breed  of 
eels,  salmons,  pikes,  and  of  all  other  fish,  which  heretofore  hath  been 
much  destroyed  in  rivers  and  streams,  salt  and  fresh,  within  this 
realm,  insomuch  that  in  divers  places  they  feed  swine  and  dogs  with 
the  fiy  and  spawn  of  fish,  and  otherwise,  lamentable  and  horrible  to 
be  reported,  destroy  the  same,  to  the  great  hindrance  and  decay  of 
the  commonwealth :  Be  it  therefore  enacted  by,**  &c.,  "  That  no  per- 
son or  persons  of  what  estate,  degree,  or  condition  soever  he  or  they 
be,  from  and  after  the  first  day  of  June  next  coming,  with  any  man- 
ner of  net,  weele,  but,  taining  kepper  line,  crele,  raw,  fagnet,  troluet^ 
trimenet,  trimboat,  stalboat,  weblister,  seur,  lammet,  or  with  any 
device  or  engine  made  of  hair,  wool,  line  or  canvas ;  or  shall  use  any 
helingnet  or  trimboat,  or  by  any  other  device,  engine,  cawtel,  ways 
or  means  whatsoever  heretofore  made  or  devised,  or  hereafter  to  be 
made  or  devised,  shall  take  and  kill  any  young  brood,  spawn,  or  firy 
of  eels,  salmon,  pike,  or  pikerel,  or  of  any  other  fish,  in  any  flood- 
gate, pipe,  at  the  tail  of  any  mill,  wear,  or  in  any  straits,  streams, 
brooks,  rivers,  fi-esh  or  salt,  within  this  realm  of  England,  Wales, 
Berwick,  or  the  marches  thereof;  nor  shall  firom  and  after  the  first 
day  of  June  next  coming,  by  any  of  the  ways  and  means  aforesaid, 
or  otherwise  in  any  river  or  place  above  specified,  take  and  kill  any 
salmons  or  trouts  not  being  in  season,  being  kepper-salmons  or  kep- 
per-trouts,  shedder-salmons  or  shedder-trouts." 

§.  2.  ^^  And  be  it  fiurther  enacted  by  the  authority  aforesaid,  That 
no  person  or  persons,  of  what  estate,  degree  or  condition  he  or  they 
shall  be  of,  fi'om  and  aflier  the  said  first  day  of  June,  by  any  of  the 
means  aforesaid,  in  any  of  the  rivers  or  places  above  named,  shall 
take  and  kill  any  pike  or  pikerel,  not  being  in  length  ten  inches  or 
more ;  nor  any  salmon  not  being  in  length  sixteen  inches  or  more ; 
nor  any  trout  not  being  in  length  eight  inches  or  more  \  nor  any  barbel 
not  being  in  length  twelve  inches  or  more.'' 

§•  3.  ^^  And  to  the  intent  the  said  young  fiy,  brood,  or  spawn^ 
may  be  preserved  according  to  the  true  meaning  hereof,  be  it  further 
enacted  by  the  authority  aforesaid,  That  no  manner  of  person  or  per- 
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son.Sy  from  and.after  the  first  day  of  June  next  coining,  shall  fish  or 
take  fish  with  any  manner  of  net,  tramel,  kepe,  wore,  hiyie,  crele, 
or  by  any  other  engine,  device,  ways  or  means  whatsoever,  in  any 
river  or  other  place  above  mentioned,  but  only  with  net  or  tramel, 
whereof  every  mesh  or  mask  shall  be  two  inches  and  a  half  broad ; 
angling  excepted." 

§.  4.  "  Provided  nevertheless,  and  be  it  enacted  by  authority 
aforesaid,  That  in  all  such  places  where  smelts,  loches,  minnies, 
bulheads,  gudgions,  or  eels,  have  been  used  to  be  taken  and  killed, 
that  in  all  such  places  it  shall  be  lawful  only  for  the  taking  of  smelts, 
loches,  minnies,  gudgions  and  eels,  to  use  such  nets,  lepes  and  other 
engines,  devices,  ways  and  means,  as  heretofore  have  been  used  for 
the  taking  of  the  same ;  so  that  such  person  or  persons  using  or  oc- 
cupying such  nets  or  other  engines  as  is  last  aforementioned,  do  not 
take,  kill  or  destroy  any  other  fish  with  the  said  nets  or  engines,  con- 
trary to  the  tenor  and  form  above  in  this  statute  contained.'' 

§.  6.  "  And  be  it  further  enacted,  That  if  any  person  or  persons, 
after  the  aforesaid  day  limited  in  this  present  act,  offend  in  any  of  the 
points  before  rehearsed,  contrary  to  the  tenor,  form,  and  purport  of 
any  part  of  the  same,  that  then  every  such  person  and  persons  so 
offending  shall  lose  and  forfeit  for  every  time  of  his  or  their  offence, 
the  sum  of  twenty  shillings,  and  the  fish  so  taken  contrary  to  the 
tenor  hereof,  and  also  the  unlawful  nets,  engines,  devices  and  instru- 
ments, whatsoever  they  be,  wherewith  or  whereby  such  offence  shall 
fortune  to  be  made,  committed  or  done." 

§.  6.  ^^  And  to  the  intent  that  a  perfect  execution  may  be  had  of 
this  present  act,  be  it  further  ordained  by  authority  aforesaid.  That 
the  Lord  Admiral  of  £ugland,  and  the  Mayor  of  the  City  of  London, 
for  the  time  being,  and  all  and  every  other  person  and  persons,  bodies 
politick  and  corporate,  which  by  grant  or  other  lawAil  ways  or  means, 
lawfully  have  or  ought  to  have  any  conservation  or  preservation  of  any 
rivers,  streams  or  water,  or  punishments  and  corrections  of  offences 
committed  in  any  of  them,  shall  have  fiiU  power  and  authority  by 
virtue  of  this  act  to  enquire  of  all  the  offences  to  be  committed  and 
done  contrary  to  the  effect  and  true  meaning  of  this  act,  within  his 
or  their  such  lawfiil  rule,  government,  jurisdiction,  and  consen'ancy, 
by  the  oaths  of  twelve  men  or  more,  and  to  hear  and  determine  all 
and  every  the  same  offences  committed  within  his  or  their  such  juris- 
diction, conservancy,  rule  and  government" 

§.  7.  ^^  And  that  all  such  pains,  and  forfeitures  as  shall  rise  and 


no  body  politick  or  corporate,  nor  head  of  any  body  politick  or  cor]>o- 
rate,  before  whom  such  convicUon,  as  is  aforesaid,  shall  be  had,  and 
to  the  use  of  every  such  body  politick  and  corporate  as  heretofore  have 
lawfully  had  auy  Iidcs,  forfeitures  and  amerciaments  for  any  offence 
unlawfully  committed  or  done  in  any  such  their  jurisdiction  or  con- 
servancies, upon  conviction  had  before  the  head  of  any  such  body 
politick  or  corporate.** 

^.  8.  "  And  that  also  the  lord  of  every  leet  within  this  realm  of 
England  and  Wales,  or  the  dominions  of  the  same,  shall  have  full 
power  and  authority  to  enquiie  of  all  the  offences  contrary  to  the  pur- 
port, tenor  and  form  of  this  estatute,  within  the  precinct  of  then:  said 
leet :  such  enquiry  to  be  had  in  manner  and  form,  and  after  such  sort, 
as  common  amerciaments,  or  other  things  inquirable  in  then:  court 
leet,  have  been  lawfully  used  and  accustomed  to  be  had  and  made." 

^.  9.  "And  that  upon  every  such  presentment  had  in  any  court  or 
leet,  by  the  oath  of  ttrelve  men,  or  more,  as  is  aforesaid,  of  any 
offence  or  offences  made  contrary  to  the  tenor  of  this  estatute :  that 
then  all  such  forfeiture  above  in  this  estatute  limited  and  appointed 
for  such  offence,  shall  be  unto  the  lord  of  the  said  leet  for  the  lime 
being,  to  bis  own  use  for  ever,  and  shall  be  levied  in  such  manner 
and  form,  as  amerciaments  for  affrays  committed  within  the  piecioct 
of  such  Icct  have  been  used  and  accustomed  to  be  levied." 

§.  10,  "And  if  any  leet  after  the  said  first  day  of  June  be  kept 
within  tliis  realm  of  England  or  Wales,  or  the  dominions  thereof,  and 
the  steward  of  the  said  leet  for  the  time  being,  or  other  for  him,  do 
not  charge  the  jury  sworn  in  such  leet,  to  enquire  of  all  the  offences 
done  within  the  precinct  of  the  said  leet,  contrarj-  to  tlie  tenor  and 
form  of  this  estatute ;  that  then  the  steward  of  the  said  leet  to  lose 
and  forfeit  forty  shillings ;  the  one  moiety  of  which  forfeitures  shall  be 
to  the  Queen's  Majesty,her  heirs  and  successors,  and  the  other  moiety 
to  him  that  will  sue  for  tlie  same.  And  if  any  jury,  sworn  in  any  leet, 
and  being  charged  to  enquire  of  the  offences  committed  within  the 
precinct  of  that  leet,  do  wilfully  aud  willingly  conceal  and  make  de- 
fault, in  presentment,  or  do  not  present  the  offence  aud  offeuders ; 
that  then  it  shall  be  lawful  to  the  steward  or  bailiff  of  the  leet,  or  his 
or  Iheir  deputy  for  the  time  being,  to  impanel  one  other  jury  within 
the  said  leet,  and  to  enquire  of  such  concealmcut,  default  or  non-pre- 
sentment; and  that  upon  such  concealment,  dcfaidt  or  non-presentment, 
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found  and  presented,  every  of  the  said  jurors  which  so  did  conceal, 
make  default  or  not  present,  shall  lose  and  forfeit  for  eyeiy  such  offence 
twenty-shillings  to  the  lord  of  the  said  leet,  the  same  to  be  levied  m 
manner  and  form  as  is  above  said  for  the  other  offences  limited  and 
expressed." 

§.  11.  ^^  And  it  is  further  enacted  by  authority  aforesaid,  that  if  the 
offences  above-mentioned  touching  the  taMng,  killing  or  destroying  of 
fish,  or  fry  and  spawn,  be  not  presented  at  the  leet  where  they  shall 
be  committed,  within  one  year  next  after  the  offence  committed,  thai 
the  justices  of  peace  in  their  sessions,  justices  of  oyer  and  determiner, 
and  justices  of  assise  in  their  several  circuits,  shall  have  iiill  -power 
and  authority  to  enquire  thereof,  and  to  hear  and  determine  all  tba 
eflfences  committed  contrary  to  the  tenor  of  this  estatnte." 

§.  12.  ^^  Saving  always  to  all  and  evety  person  or  persons,  bodies 
politick  and  corporate,  and  every  of  them,  all  such  right,  title,  interest, 
claim,  privilege,  and  conservation,  and  enquiry,  and  punishment  of 
and  for  any  the  offences  aforesaid,  as  they  or  any  of  them  lawfully 
have  and  enjoy,  or  of  right  to  have  and  enjoy  by  any  manner  of 
means ;  any  thing  in  this  act  to  the  contrary  notwithstanding.  This 
act  to  endure  to  the  end  of  the  next  parliament" 

§.  IS.  ^'  Provided  always,  that  this  act,  nor  any  thing  therein  con- 
tained, shall  not  extend  unto  the  fishing  of  the  river  or  water  of 
Tweed ;  nor  to  any  river  or  water  whereof  the  Queen^s  Majesty  is 
answered  of  any  yearly  rent  or  profit;  nor  to  the  owners,  fermers  and 
occupiers  of  the  rivers  Uske  or  Wye  in  the  county  of  Monmouth :  for 
any  fish  hereafter  to  be  taken  in  any  the  rivers  or  waters  before  men- 
tioned and  expressed ;  but  that  it  shall  be  lawfiil  at  all  seasonable 
time  and  times  hereafter,  for  such  as  have  or  shall  have  any  manner  of 
int^est  therein,  to  take  and  fish  the  said  rivers  and  waters,in  such  man- 
ner and  form  as  heretofore  hath  been  used  and  accustomed,  not  using 
any  net  or  engine,  to  the  intent  willingly  to  take,  kill,  and  destroy  the 
spawn,  breed  or  fiy,  breeding  any  kind  of  fish  within  the  said  several 
rivers  or  waters ;  this  act,  or  any  thing  therein  mentioned  or  contained 
to  the  contraiy  notwithstanding.**  [Continued  by  2  Jac.  1.  c.  15:  made 
perpetual,  except  as  to  the  last  sect  by  S  Car.  1.  c.  4.] 


9  HEN.  III.  c.  17. 

"  Holding  Pleas  of  the  CrownJ* 

"  Ko  stieritf*,  constable,  escheator,  coronef,  nor  any  other  our  bailifl^, 
sliall  hold  pleas  of  our  crown." 

I  ED.  IV.  c.  2. 

"Justices  of  Peace  may  award  Process  upon  IndivifoetUs  taken  ta 
Sherifa  toums.'^ 

"  Alto  whereas  ntoit;  of  the  King'd  laitlifhl  leige  peojdei,  as  well  spi- 
lilo&l  as  temporal,  by  the  itiontinate  and  infinitfi  indietmeiitA  and  pic 
sentisents,  as  well  of  fekmy,  trespasses,  and  offences,  as  of  othet 
things,  Irbicb  df  lobg  time  hare  been  had  snd  osed  within  the  conn- 
lies  of  this  realm,  and  taken  before  sherifiB  for  the  time  being  in  their 
eounties  seretally^  under  sheriffs,  their  clerks,  bailiffs,  &nd  mtnis- 
lers,  at  their  tooms  or  iKW'days,  holden  before  them  Severally  in 
the  counties,  which  indictments  and  presentments  be  ofleiltinKS 
ftffitnwd  by  jisors  baving  no  Consdence,  nor  any  frediold,  and 
Uttle  goods,  and  often  by  the  said  sheriff's  menial  serrants  and 
baiUffs,  and  their  tmder  sheriffs,  l^  which  iildictmeats  and  present' 
nents  the  said  lawfiil  leige  pef^le  be  attached  And  arrested  by  their 
bodies,  and  pnt  in  prison,  by  the  said  sheiiffB,  mider  sheriffs,  thdi 
ekriiS,  baih&f  and  ndnisters,  to  the  great  loss  of  their  goods ;  and 
they  So  being  in  prison  by  the  si^d  sheriA,  under  sheriffs,  thehr  cterk^ 
bailifis,  and  their  iGnnisterS  are  constrained  to  make  grievovs  fines  and 
nnsoms,  and  levy  of  them  great  fines  and  amerciaments  for  the  sud 
io^ctments  and  presentments,  in  great  hindrmee  and  utter  imdoing 
«f  the  said  liege  people ;  alter  which  fines,  ransoms,  md  am»d»- 
ments,  so  rated  and  levied  by  the  said  sberifls,  nnder  sbmffs,  eleikri, 
baili^  and  tiieir  nniiBters,  the  people  aioresidd  be  inlarged  oat  of 
prison,  and  the  said  indictments  and  presentments  be  imbez'elled  and 
withdrawn :  Our  said  Lord  the  King  coBsidering  the  premises  by  the 
advice,  &c.,  hath  ordaiAed  asd  wtabli^ed,  that  all  manRer  of  iadiot- 
Blents  and  presentments  that  shail  be  taken  hereafter  befoVe  laiy  ef 
his  taid  ^erids  of  kis  connties  for  the  time  being,  thew  imdev  abe- 
liffii,  clerks,  baili%,  or  mindsters,  at  their  loums  or  Uw-days  before 
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mentioned,  they  nor  any  of  them  shall  have  power  or  authority  to 
attach,  arrest,  or  put  in  prison,  or  to  levy  any  fines  or  amerciaments 
of  any  person  or  persons  so  indicted  or  presented,  by  reason  or 
colour  of  any  such  indictment  or  presentment  taken  or  to  be  ta3ken 
before  them  or  any  of  them,  nor  to  make  or  take  of  any  such  person 
or  persons  so  indicted  or  presented,  any  fine  or  ransom,  but  that  the 
said  sheriffs,  and  their  under  sheriffs,  clerks,  or  bailiffs,  and  their 
ministers,  shall  bring,  present,  and  deliver  all  such  indictments  and 
presentments  taken  before  them,  or  any  of  them,  in  their  toums  or 
law-days  aforesaid,  to  the  justices  of  peace,  at  their  next  sessions  of 
the  peace  that  shall  be  holden  in  the  county  or  counties  where  such 
indictments  or  presentments  shall  be  taken  before  the  said  justices  of 
such  county  or  counties  for  the  time  being :  And  if  any  of  the  said 
sheriffs,  under  sheriffs,  clerks,  bailiffs,  and  their  ministers,  do  not 
bring,  deliver,  and  present  all  such  indictments  or  presentments  so 
taken  before  them  and  every  of  them  in  their  toums  or  law-days,  as 
before  is  recited,  at  such  sessions  of  the  peace,  before  the  said  justices 
of  peace,  that  then  all  such  sheriffs,  under  sheriffs,  clerks,  bailiffs,  and 
their  ministers,  and  every  of  them  that  so  shall  fail  in  bringing,  deK- 
vering,  and  presenting  of  such  indictments  or  presentments,  shall 
forfeit  to  the  King  forty  pounds  at  every  time  that  they  or  any  of 
them  doth  the  contrary :  And  that  the  said  justices  of  peace  shall 
have  power  and  authority  to  award  process  upon  all  such  indict- 
ments and  presentments,  as  the  law  doth  require,  and  in  like  form, 
as  if  the  said  indictments  and  presentments  were  taken  before  the 
said  justices  of  peace  in  the  said  county  or  counties,  and  also  to 
arraign  and  deliver  all  such  person  or  persons  so  indicted  and  pre- 
sented before  the  said  slieriffs,  under  sheriffs,  their  clerks,  bailifi 
and  their  ministers,  or  any  of  them  in  their  toums  or  law-days: 
And  all  such  persons  or  person  which  be  indicted  or  presented  of 
trespass,  shall  make  such  a  fine  as  shall  seem  lawful  by  their  dis- 
cretions :  And  the  estreats  of  the  said  fines  and  amerciaments  shall 
be  inroUed,  and  by  indenture  be  delivered  to  the  said  sheriffs,  under 
sheriffs,  their  clerks,  bailiffs,  or  ministers,  or  some  of  them  to  the  use 
and  profit  of  him  that  was  sheriff  in  the  said  counties  or  county,  at 
the  time  of  such  indictments  or  presentments  taken.    And  if  any  of 
the  said  sheriffs,  their  under  sheriffs,  clerks,  bailiffs,  or  ministers,  do 
arrest,  attach,  or  put  iu  prison,  or  cause  any  fine  or  ransom  to  be 
taken,  or  levy  any  amerciament  of  any  person  or  persons  so  indicted 
or  presented,  by  restson  or  colour  of  any  such  indictment  or  present- 


estreats  delivered  out  of  the  said  indictments  or  presentmeots  so 
brought,  delivered,  and  presented  to  them,  that  then  the  sheriffs 
which  so  do,  shall  forfeit  an  hundred  pounds,  the  one  half  thereof  to 
be  employed  to  the  expences  of  the  King's  House,  and  the  other 
half  to  the  party  oi^  parties  which  be  or  is  indamaged,  and  he  or  they 
8hall|haTe  therefore  an  action  of  debt  at  the  common  law,  and  like 
process  as'  in  an  action  of  debt  at  the  common  law.  And  that  the 
defendant  or  defendants  in  such  suits  or  actions  of  debt,  shall  not  be 
essoined,  nor  wage  their  law,  and  if  he  or  they,  or  any  of  them 
against  whom  this  action  shall  be  taken,  do  offer  or  cast  any  pro- 
tection, or  other  impediment,  in  retardation  of  the  said  suits  or 
actions,  that  shall  not  be  allowed  unto  him." 

§.  2.  "  Pro^-ided  always,  that  this  present  ordinance  io  not  extend, 
nor  in  any  wise  be  prejudicial  to  the  sheriffs  of  the  city  of  London, 
now  being,  or  which  at  any  time  bereaitei  shall  be,  concemtog  any 
indictments  or  presentments  to  be  taken  within  the  said  city  of 
Ix^ndon." 

§.  8.  "  Provided  also  that  this  act  extend  not,  nor  be  prejudicial 
to  any  person  or  persons  which  hath  grants  of  any  fines  or  amercia- 
ments by  any  letters  patents  of  our  said  Sovereign  Lord  the  King,  or 
of  any  of  his  progenitors  or  predecessors,  bearing  date  before  the 
10th  day  of  December  next  aSiex  the  beginning  of  this  Parliament; 
and  l/uit  this  Act  and  ordinance  do  not  extend,  nor  he  prejudicial,  to 
any  person  or  persons  having  any  liberties  or  franchises  by  any  of 
the  said  letters  patents,  or  in  any  other  manner  by  prescription. 
And  that  this  ordinance  be  in  his  force,  and  begin  to  take  effect  at 
the  fortieth  day  next  after  the  sixth  day  of  May  next,  ailer  the 
beginning  of  this  present  Parliament,  upon  the  which  sixth  day  the 
said  Parliament  was  dissolved." 


13  &  14  CAR.  II.  c.  12. 

"  An  Act  for  the  better  relief  of  the  Poor  of  this  Kingdom." 

§.  IS.  "  And  whereas  the  laws  and  statutes  for  the  apprehending  of 
rogues  and  vagabonds,  have  not  been  duly  executed,  sometimes  for 
want  of  ofBcers,  by  reason  lords  of  manors  do  not  keep  court  teets 
every  year  for  the  making  of  them :  be  it  therefore  enacted  by  the 
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autfaoritj  aforesaid)  that  in  case  any  con§kAle,  fieadbanmgh  or  iiihing* 
man  ahall  die  or  go  out  of  the  parish^  any  two  justices  of  the  peace 
may  make. and  swear  a  new  constable^  headbotough  or  tUfung'man^ 
until  the  mid  lord  shall  hold  a  courts  or  until  neitt  quarter  seSdonS) 
who  shall  approve  of  the  said  officers  so  tnade  and  sworn  as  aforesaid, 
or  appoint  others  as  they  shall  think  fit :  and  if  any  officer  shall  coo* 
tinue  above  a  year  in  his  or  their  office,  that  then  in  such  case  tbe 
justices  of  peace  in  their  quarter  sessions  may  discharge  such  officers, 
and  may  put  another  fit  person  in  his  or  their  place  until  the  lord  of 
the  said  manor  shall  hold  a  court  as  aforesaid.^ 


11  GEO.  I.  c.  A. 

^*  An  Act  for  preventing  the  inconveniencies  arising /or  want  of  elect- 
ions  of  mayors  or  other  chief  magistrates  of  boroughs  or  corpora- 
tions,  &c.** 

§.  S,  ^^  And  whereas  in  certain  boroughs  and  towns  corporate  witliii 
that  part  of  Great  Britain  called  England,  Wales,  and  Berwick  upoa 
Tweed,  the  mayor,  bailiff  or  bailiffs,  or  other  chief  oftcer  or  officers, 
is  or  are  to  be  nonmraled,  elected  or  sworn  at  a  court  leet  or  riew  of 
fraadc-pledge,  or  some  other  courts  and  by  reason  of  the  coaitfivanoeer 
default  of  the  lord  or  his  steward,  or  snch  other  officer  by  or  before 
whom  such  eeurt  ought  to  be  held,  in  not  bedding  (he  same,  or  by 
some  accident,  it  hath  happened  and  may  hereafter  happen,  that  ns 
due  nomination,  election,  or  swearing  of  such  mayor,  battiff  or  bailiffi^ 
or  other  chief  officer  or  officers,  hath  been  or  shall  be  had  or  made : 
be  it  fiuriher  enacted  by  the  authority  aJbresaid,  tluit  in  every  «iick 
case  it  shall  and  may  be  lawftd  to  and  for  his  Majesty's  Court  of  Kiog^s 
Bench,  upon  motion  to  be  made  in  the  said  eonrt,  to  award  a  writ  of 
mandamuSf  requiring  the  lord  or  his  steward  or  odier  officer,  by  or 
before  whom  such  court  ought  to  be  held,  to  hold  or  cause  to  be 
holden  such  court  leet  or  other  court,  and  to  do  every  other  act  neces- 
sary to  be  done  by  him  in  order  to  such  nomination,  election,  or 
swearing,  at  such  day  and  time  as  shall  be  for  that  purpose  judged 
proper  by  the  said  court  of  King's  Bench,  and  shall  be  appointed  in 
sueh  writ,  or  to  signify  to  the  said  court  good  cause  to  the  contruy, 
and  thereupon  lo  cause  such  proceedmgs  to»  be  had  and  made,  as  in 
other  eases  of  writs  of  mandamus  granted  by  the  said  comrt,  for  hold- 
iBf  of  aay  court,  and  of  die  day  and  time  appoinled  in  and  by  any 
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such  writ  of  mandamtis  for  holding  such  court,  public  notice  in 
writing  shall,  by  such  person  as  the  said  Coiul  of  King's  Bench  shall 
appoint,  be  affixed  in  the  market  place,  or  some  other  publick  place 
within  such  borough,  or  town  corporate,  by  the  space  of  six  days  be* 
fore  the  day  so  appointed :  and  where  a  nomination  of  persons  in 
order  to  the  election  of  any  such  mayor,  bailiff  or  bailiffs,  or  other 
chief  officer  or  officers,  is  to  be  made  at  such  court  leety  or  other  court, 
in  every  such  case,  after  such  nomination  made,  all  and  eyeiy  other 
act  and  acts  necessary  to  be  done  in  order  to  such  election,  shall  be 
had,  made  and  done  at  such  assembly,  and  in  such  manner  and  form 
as  the  same  ought  to  have  been  had^  made  and  done,  in  case  such 
election  had  been  made  upon  the  day  next  alter  the  expiration  of  the 
lime  prescribed  for  such  election  by  the  charter  or  usage  of  si|ch 
borough  or  corporation,  according  to  the  directions  hereinbefore  men- 
tioned.** 

§.  4.  ^^  And  be  it  further  enacted  by  the  anxihority  aforesaid,  that 
the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  who  shall 
be  dected  pursuant  to  the  directions  of  this  act,  shall  take  the  oath  or 
oaths  by  law  required  at  the  time  of  his  admission  into  such  office, 
before  such  officer  as  shall  preside  at  such  election,  in  pursuance  of 
this  act,  who  is  hereby  authorised  and  required  to  administer  such 
oath  or  oaths ;.  and  shall  have  the  same  privDeges,  precedence,  powers 
and  authorities  in  all  respects,  as  any  mayor,  bailiff  oar  baiM8,or  oth^ 
chief  officer  or  officers  of  the  same  city,  borough,  or  corporation, 
elected  on  the  days  or  times  fixed  by  charter  or  usage  for  that  pfopose, 
ought  to  have  or  enjoy.** 

§.  5.  '^  Provided  always,  that  no  such  election,  nor  any  act  done  in 
order  thereunto,  shall  be  valid,  unless  as  great  a  number  of  persons, 
haviirg  right  to  be  present  at  and  vote  therein,  shall  be  present  at  the 
assembly  holdeu  for  such  purpose,  aad  concur  therein,  as  would  re- 
spectively have  been  necessary  to  be  present,  and  concur  in  such 
election  or  act,  in  case  the  same  had  been  made  or  done  upon  the  day 
or  within  the  time  appointed  for  that  purpose  by  the  charter  or  usage 
of  such  city,  borough,  or  corporatioD,  saving  only,  that  the  presence 
of  the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers  who 
ought  to  preside,  shall  not  be  necessary.** 
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xxvi.  heir  not  bound  to  claim  admit- 
tance until  presentment  of  the  an. 
cestor's  deatn  and  proclamation  be 
made,  or  until  served  personally  with 
notice  of  the  vacant  tenancy  ...*•••  ^^ 


xxviii.  baton  the  other  band  he  could 
Dot  be  compelled  to  Hccount  for  rents 

OQ  seiiure  quousqiie ib. 

xxix.  heir  beyond  lea  not  bound  by  a 
custom  that  lauds  are  forfeited  for 
non-appearance  after  three  procla- 
mations  354 

XXX.  nor  is  such  a  custom  binding  on 
jwrsons  under  any  disnbiNty,  as  an 
infant  or  feme  covert 365 

sxxi.  the  seisure  must  be  quousque, 
and,  io  the  case  of  co-hdreMes,  of 
the  particular  share  only ib. 

XKxii.  the  duty  of  the  bailiff  oti  ex- 
ecuting the  precept  of  aeisure 356 

xxxiii.  when  claimed  by  an  infant, 
feme  cofert,  or  lunatic,  the  act  of 
1  W.  4.,  c.  65,  (repealing  9  Geo.  I., 
c.  39)  to  be  punned 356 

xxxiv.  the  act  is  general  as  to  persons 
claiming  by  descent  or  surrender  to 
trill,  or  otherwise ib.  n. 

zxxv.  but  the  act  is  not  imperative 
on  the  lord,  when  admittance  of  the 
party  under  dbabilitv  is  not  claimed  356 

xxxvi.  the  lord  shd'uld  iiot  seek  an 
appointee .•  ■ . .     )b. 

xxxvii,  the  infant  and  not  the  guar- 
dian is  to  be  admitted 356 — 7 

xxxviii.  whet  the  hdr  may,  and  may. 
not  do,  before  admittance 357 

xxxix.  if  refused  admittance  by  the 
lord,  the  heir  would  be  ter-tenant: 
so  a  widow  who  challenged  her 
right  to  admittance  to  free-bench     35S 

xl.  ismerelyasbetweenlordandtenant    ib. 

xli.  therefore  an  admittance  need  not 
be  memorialized  under  the  annuity 

act 172  o. 

'  xlii.  if  the  heir  die  before  admittance, 
his  heir  may  enter 35B 

xliii.  and  such  death  will  not  prevent 
free-bench  or  curtesy ib. 

xliv.  nor  a  poueuio  fratru,  if  there 
has  been  an  entry  - ib. 

xlv.  the  eutry  of  a  disseisee  is  suffi- 
cient without  re-admittance ib. 

xlvi,  of  BJtrrenderee  cannot  be  com- 
pelled, except  by  custom ib.,  359 

xlvii.  and  then  the  neglect  of  tenant 
for  life  will  not  prejudice  the  re- 
mainder-man 359 

xlviiL   nor  would   tbe   cuitom   lund 

Ersons  under  disability ib. 
.  the  eflect  of  a  release  of  ri^t 
by  surrenderee  to  surrenderor,  when 

such  a  custom  exists, S44,  359  n. 

I.  may  be  claimed  by  the  assignee  of  B 
coveoantee,  if  a  surrender  has  been 


li.  the  lord  not  compellable  to  admit 
by  attorney,  except  under  the  act  of 
1  W.  4.,  c.  65  (repealing  9  Geo.  L, 
C  39) ib.,360 

lii  but  usual  to  do  so,  as  the  court 
may  name  BQ  attorney 360 

liii.  the  subsequent  consent  of  prin- 
cipal, tobeahown...-.'"7Vj>. ib. 

liv.  on  a  surrender  made  under  a 
forged  letter  of  attorney  is  void . .   359  n. 

It.  essential  to  enable  a  surrenderee 
to  surrender 360. 

Ivi.  of  surrenderee  will  not  jnake  a. 
surrender  by  him  valid  by  relation. .     ib. 

Ivii.  steward  a  acceptance  of  surrender 
from  a  surrenderee,  is  not  an  admit- 
tance  , ,     jb, 

Iviii.  of  surrenderee  before  trial  is  suf- 
ficient, the  admission  on  a  valid  sur- 
render having  relation  to  it ib. 

lix.  but  the  relation  is  merely  as  be- 
tween surrenderor  and  surrenderee 

483  n.  App.  (406) 

Ii.  not  necessary  to  intitle  a  surren- 
deree in  possession  to  maintain  tres- 
pass     361 

Ixi.  after  his  admittance  he  may  have 
debt  of  all  the  rent ib. 

Ixii.  no  title  in  the  hdr  of  an  unad-  i 

mitted  surrenderee,  nor.  in  .the  de-  . 

visee  of  an  unadmitted  devisee  until  ; 

admittance ib.    I 

Ixiii.  distinction  in  the  effect  of  their 
admittance ib. 

Ixiv.  the  case  of  Doe  Sc  Fermm ib. 

Ixv.  might  be  compelled  by  the  heir 
of  the  first  devisee,  though  such  heir 
is  not  compellable  to  he  admitted...  ib,  n. 

Ixvi.  when  claimed  adversely,  a  chain 
of  legal  title  is  to  be  the  steward's 
guide 362 

Ixvii.  whether  after  a  decree  in  the 
manor  court  the  lord  may  seise  and 
admit  the  rightful  tenant ib: 

Ixviii.  of  tenant  for  lili;  or  years  ad- 
mits alt  in  remainder ib. 

Ixix.  an  appointee  is  in  the  situation 
of  aremainder-man 368 

btx.  but  such  admittance  does  not 
create  an  actual  sdsin  in  the  remain- 
der-men     363 — 3 

Ixxi.  is  necessary  of  the  surrenderee 
of  tenant  for  life 363 

Ixxii.  and  of  the  hdr  or  surrenderee 
of  remainder-iRHn  or  reversioner ib. 

Ixxiii.  but  by  customaremunder-man 
is  to  be  admitted ib. 

Ixxiv.  not  necessary  when  the  party 
remains  in  of  his  old  seisin ib. 


Ty 


C4«4) 


GENERAL  INDEX. 


Pag© 


ADMITTANCE-cofitfftnerf. 

Ixxv.  but  on  surrender  to  uses  the  te» 
nant  taking  back  a  life  estate*  he 
must  be  readmitted 365 

Ixxvi.  of  jomt  tenants 363 — 4 

IxxviL  of  coparceners  S64 

facxviii.  sefMurate  admissions  would  not 
afiect  die  title  of  coparcenary  ... .  469  n« 

Ixxix.  of  tenants  in  common 864 — 5 

Ixxx.  the  husband  in  his  wife's  right 
need  not  be  admitted 36S 

Ixxxi.  on  descent  to  the  wife,  the  hus- 
band may  ^nter  before  her  admit- 
tance  * ib. 

Ixxxii.  to  customary  curtesy  or  dow- 
er   365,  366—7 

IxxxiiL  husband  need  not  be  admiUed 
on  death  of  feme  covert  termor    367 — 8 

Ixxxiy.  executor  and  administrator  of 
a  termor  must  be  admitted .  • 368 

Ixxxv.  under  a  power  of  ap[>ointment 
the  appointee  is  to  be  admitted .  •  •  •    ib. 

IxxxvL  aper8onh8?ineapowerofa|>* 
pointment,  and  the  tee  m  default  of 
appointment,  need  not  be  admitted, 
but  by  exercising  the  power  will  in- 
title  the  appointee  to  admittance, 
7^  King  V.  the  lord  of  the  manor  of 
Oundle ApfK(4lS) 

IxxxyiL  the  assignees  or  other  bitf- 
gainees  of  the  commissioners  of  bank- 
rupt, were  formerly  treated  as  ap- 
pointees   368 — 9 

IxxxviiL  of  the  bargainees  of  the  com- 
missioners had  rewtion  to  the  inrol- 
ment  of  the  bargain  and  sale,  not  to 
the  date » •«  •  •  370  &  n. 

Ixxxix.  observations  on  the  bankrupt 
acts  of  6  Geo.  4.,  c.  16,  and  I  &  9 
W.  4.,  c  56,  showing  that  no  ad-    . 
mittance  is  necessarj'  either  of  the 
commissioners  or  assignees  ....  370,  Arc 

xc  observations  on  the  insolvent 
debtors'  acts  of  7  Geo.  4.,  c.  57, 
and  1  W.  4.,  c.  38,  showing  that  no 
admittance  is  necessary  either  of  the 
provinonal  or  general  assignee. .  375— >6 

zci.  the  lord  might  seise  quousque  in 
case  the  purchasers'  admittance  be 
delayed  and  the  bankrupt  die 415 

xcii.  so  also  if  there  be  a  delay  in  the 
exercise  of  a  power  of  sale  in  a  will  414 

xciii.  what  is'  not  an  implied  admit- 
tance  « 376,  &c. 

xciv.  what  is 377,  &c. 

xcv.  does  not  in  itself  constitute  pos- 
session, but  only  affords  the  mean  of 
obtaining  it 378 

xcvi.  is  not  necessary  to  enable  a  gran- 
tee for  life  in  reversion  to  bring  eject- 
ment   ib.  n. 

xcvii.  should  not  be  refused  where 
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>    there  is  a  colourable  right 57S— ) 
xcnii.  wrongfully  made  is  void .••...  s;9 

xcix.  is  according  to  the  surrender 
when  theieis  any  variation ib- 

e.  always  enures  aceording  to  the 
title,  but  probably  not  to  make  an 
admittance  for  life,  the  admittaBoe 
of  the  same  person  to  a  remajader, 
when  by  the  custom  a  remainder* 
man  is  bound  to  be  admitted *  380 

cL  and  the  admittance  of  the  beir 
generallyi  when  the  ancestor  surren- 
ders to  uses,  will  give  a  legal  title  to 
the  fee  until  admittance  under  the 

surrender ^ 

\/£iL  is  inoperative,  as  agunst  a  per- 
son having  a  rightiul  tide ib- 

dii.  when  it  shall  operate  as  a  new 
grant,  if  more  extensive  than  the 
surrender,  and  when  not  .......  18S,  980 

dv.  when  wrongful,  the  right  may  be 
released 381 

cv.  may  fiimish  an  implication  of  es- 
tate, when  none  is  expresaed  in  the 
surrender ^ 

cvi.  how  to  be  compelled  by  the  lord  ^ 

cvii.  how  to  be  compelled  against  tbe 
lord 9^ 

cviii.  the  lord  not  bound  to  admit  the 
surrenderee  after  an  act  of  forfoture 
by  the  surrenderor... .  488-^  n.  539-5 

4^.(404) 

dx.  not  necessary  when  by  the  lora  s 

act  a  court  cannot  be  held 58V 

ADVANCEMENT.— See  RnuLnvG 

Trusts. 
ADVOWSON;    may  by  coitom  be 

jranted  by  copy 1S7 

AFFEERAffiNT:  AFFEERORS.— 

See  CocTBT  BAaoK  (tit.  Amercement) : 

LsET  (tit.  Amercement), 
AFFIRMATION.--See  Quakbe. 
AGREEMENT;  L  by  and  against  whom 

it  may  be  enforced  in  Equity  . .  255,  kc, 

3691. 

ii.  under  a  contract  for  an  intirety  if 
the  title  to  a  small  share  prove  bad, 
the  purchaser  wHX  not  be  compelled 
to  take  a  conveyance  of  the  other 
shares <56 

iii  whether  a  purchaser  will  be  bound 
to  perform  nis  contract  when  the 
title  to  one  of  two  lots  proves  ha4 
depeads  on  circumstances . .    i^ 

iv.  an  agreement  if  purely  voluntary, 
will  not  be  enforced  in  ecjuitjf..  257, 640 

v.  a  covenant  in  marriage  amdes  to 
purchase  and  settle  land^  wfll  not 
be  satisfied  bya  surrciicler  of  copy* 
holds 257  a. 

vi.  by  parol,  standa  oh  the  same  loot 
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ing  with  Mgrtemenu  for  sale  of  free- 
hM%  .«..<.,.••• %  358 

vii.  may  be  avoided  therefore  by  a 
plea  of  the  itatv  of  frauds. ,  ,«»«,,••    ib. 

viiL  and  is  taken  out  of  the  stat.  by 
part  performanee,  • .  t ib. 

ix.  it  18  only  in  an  extraordinary  case 
that  equity  will  resindn  the  vendoir 
from  dealing  with  the  estate.  .* .     ib.,  640 

ALDERMAN  (or  fbi^farmmi).— 8ee 
Leet  ....«......'••  f  .* ... .  807y  &c.,  881 

ALECONNERS.— See  Lebt 867,  881 

ALIEN  I  i.  cannot  hold  copyholds,  even 
if  purchased  in  the  name  of  a  trustee 

153,  541— S 
ii.  whether  the  King  or  the  lord  is  to 
ha¥e  tlie  advantage  of  the  purchase.,    ib. 
iii.  the  lord's  interest  woulcl  be  con- 
cluded by  a  grant  to  or  admittance 

of  an  alien ••...•  185 

SeeEflCHEAT,  (oMappSeableio/yee^ 

hoid4y)lTY,,  Ixvi.,  Ixvii. :  Leet  cxxxvL 

ALLEGIANCE— Bee  Lset    IxviiL, 

Ixix. 
ALLOTMENTS  j  L  of  freehold  in  lieu 
of  copyhold,  will  not  change  the  te- 
nure  25,  660 — 1 

ii.  legal  title  to,  is  not  acquired  until 
the  execution  and  proclamation  of 
the  award,  if  no  special  provision  be 

made  % - 27 

iii.  the  lives  in  succession  in  a  copy- 
hold grant  tidiLe  the  legal  estate  m 
an  allotment,  under  the  eSkct  of  the 

award ib. 

AMERCEMENTS.— See  SBavicBs: 

COUBT  BaBON  2    LeBT. 

ANCIENT  DEMESNE. 

L  court  of,  is  a  Court  Baron 687 

ii.  and  the  suitors  are  the judces ...  ib.  n. 

iiL  not  being  a  court  of  record  a  writ 
of  error  does  not  fie 687,  698 

iv.  but  the  tenant  or  demandant  may 
have  writ  of  false  judgment 687 

V.  to  what  lands  the  tenure  is  con- 
fined      ib. 

vi.  the  tenure  is  certified  by  domes- 
day  book. .    687,  690— 1 

vii  but  pared  or  not  of  a  manor 
which  is  A.  D.,  is  to  be  tried  per 
paU 687  n.,  701-S 

viiL  land  may  be  A.  D.,  though  par- 
eel  of «  manor-  which-  is  not 701  n. 

ix.  frank  &e  may  be  held  of  a  manor 
ofA.D ib. 

X.  an  iicQomit  of  Domesday-book,  and 

of  a  SupfftleuMint  to  it 688<r9 

XI.  derivation  of  the  word 'Domesday'  690 
vL  the  three  eeveri^l  descrintions  of 

tenants  in  A.  D.  (one  who  hold  freely)  691 


ANCIENT  DEME»JE^roit/iiii(i?rf.  ^ 
xiiit  those  denominated  customary 
freeholders,  mty  maintain  a  writ  of 
right  close,  or  moni^averunt  ....  691  n. 
xiv..  tboee  denominate  copyholders 
by  base  tenure,  cannot,  but  are  to 
sue  by  plaint  in  the  lord's  court. ...  691 

flAahUUiet  and  Privileges  ofienanti  m 

A.  D.J 

XV.  the  terms  of  the  original  srants  of 
Ancient  Demesne  lands  explained . .  692 

xv\,  the  privileges  secured  thereby, 
are,  exemption  from  serving  on  juries 
out  of  the  seieniory ;  from  taxes,  ftc, 
if  not  8pe6iuly  charged ;  and  from 
potitage  and  toll ib. 

^vii.  and  also  from  attending  tourns 
or  leets ..'«...' ib.  n. 

xviii.  but  not  from  serving  the  office 
of  high  constable ib. 

xix.'tne  exemption  from  toll  extends 
to  tenants  holding  of  a  subject  ....  692 

XX.  and  to  tenants  for  life,  &c. . . . . .  693 

xxi.  to  what  thin^  it  extends ib. 

xxii;  the  exemption  may  be  alleged 
generally  •  • , tti. 

xxiii.  the  tenants  need  not  prescribe 
for  the  privilege !b. 

xxiv.  nor  allege  notice  of  the  tenure, 
yet  safer  to  do  so ib. 

XXV.  general  acts  of  parliament  ex- 
tend to  A.  D.  lands,  when  iht  tenure 
may  not  be  prejudiced 692  n. 

xxvi.  tenants  holding  by  copv  were 
^  excluded  from  voting  at  elections  by 

s  1  vreo.  3e«,  c.  1 4« •.  •«...•  ......••      iD* 

xxvil.  reference  to  2  W.  4.,  c.  45 ... .  ib. 
xxviii.  are  to  be  impleaded  in  the 

lord's  court  only  by  writ  of  right 

close 693 

xxix.  and  if  otherwise  sued,  may  plead 

the  tenure  in  abatement ib. 

XXX.  may  have  a  bill  of  fresh  force 

within  forty  days  after  disseisin  ...  ib.  n. 

CThe  writ  of  Momtravervnts  and  de 
non  ponendis,J 

xxxu  maj  have  the  writ  of  roonstra* 
▼erunt  if  distrained  for  services  not 
usually  performed,  (and  perhaps  with- 
out beiog  distrained) 694 

xxxii,.  but  a  special. writ  must  be  sued 
to  the  treasurer  and  djamberlain  of 
the  Exchequer  to  certify  the  tenure    ib. 

xxxiii,  the  certificate  coming  into 
court  b^  ceriiorari  and  mittimus  is 
conclusive,  though  no  issue  joined 
whether  firank-fee  or  A.  D » •    ib* 

xxxiv.  the'  sheriff  may  make  rescous 
to  distress  by  tlie  lord ... « ib. 

XXXV.  and  if  the  lord  distrain  again, 
I      he  IS  punishable  by  attachment  •  •  •  •    ib. 
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xxxvi.  the  writ  of  monttraverunt  may 
be  sued  generally 694 

XXX  vii.  in  what  names  the  attachment 
is  to  be  sued 695 

xxxviii.  any  one  named  in  the  attach- 
ment not  suing,  may  be  severed,  and 
death  or  nonsuit  of  one  wi]l  not  pre- 
judice his  companions ib. 

xxxix.  one  tenant  may  sue  attach- 
ment in  his  proper  name,  and  in  the 
name  of  the  other  tenants  by  the 
general  words  homines  nianerii ib. 

xl.  those  who  are  named  alone  re- 
cover damages ib.  n. 

xli.  the  plaintifis  may  count  severally, 
and  the  day  or  place  of  dbtress  need 
not  be  alleged ib. 

xlii.  if  frank  tenants  and  copyholders 

join  in  monstravrrunt,  the  writ  shall 
abate  only  as  to  the  latter 695 

xliii  A.  D.  tenants  on  being  impanel- 
led on  any  inquest,  may  have  the 
writ  de  non  ponendis,  and  if  returned 

by  the  sheriflT,  an  attachment ib. 

C  WrU  cf  Right  Close  J 

xliv.  nature  of  the  writ 695-6 

xlv.  some  other  writs  are  also  close  696  n. 
xlvi.  it  may  be  sued  out  in  nature  of 

any  real  writ 696 

xlvii.  and  therefore  by  a  particular 

tenant ib. 

xlviii.  plea  cannot  be  removed  by  de- 
mandant for  any  cause ib. 

xlix.  but  tenant  may  remove  it  by  re- 

cor  dart  for  several  causes •     ib. 

1.  if  he  removes  it  for  special  cause, 
be  cannot  show  new  cause,  but  if  for 
genera]  cause,  he  may  prove  the  land 

frank-fee  by  special  cause ib. 

li.  when  a  supersedeas  may  be  had  in 

Chancery  to  surcease 697 

lii.  on  foreign  voucher,  the  defendant 

should  sue  out  tuarranlia  charUe ....     ib. 
liii.  if  the  lord  proceed,  he  is  punish- 
able by  attachment ib, 

liv.  so  also  if  he  proceed  when  the  re- 
cord is  removed  by  recordari,  the 
tenant  suing  a  certiorari  to  the  justices 
of  the  Common  Pleas,  to  certify  the 
tenor  of  the  record  into  Chancery. .  ib. 
Iv.  if  plea  of  warranHa  charUs  be  dis- 
contmued  in  C.  B.  demandant  may 
sue  a  writ  in  Chancery,  to  have  the 
fact  certified,  so  that  the  Court  of 
A.  D.  may  be  directed  to  proceed. .  698 
Ivi.  held  not  t6  be  error  that  the  writ 
of  right  close  was  directed  to  the 
bailing,  and  that  twelve  recognitors 

only  were  returned ib. 

Ivii.  recovery  against  copyholder  who 
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cannot  have  writ  of  right  close,  is  to 

be  avoided  by  plea  •  •  •  • 698  b. 

Iviii.  the  writ  abolbhed  from  31  Dee.    ' 
1834 695  n. 

•    f  Pleading,) 

lix.  when  Ancient  Demesne  is  a  good 

plea.... 698-9,700 

Ix.  when  it  is  not 70S -3 

Ixi.  the  advantage  cannot  be  taken 

ader  judgment 699 

Ixii.  may  be  pleaded  after  a  release  of 
default  upon  the  return  of  the  grand 

cape ib.  n. 

Ixiii.  not  in  formedon  after  the  view.,   h. 
Ixiv.  cannot  be  pleaded  by  prayee  in 

aid ib. 

Ixv.  in  ejectment,  must  be  pleaded 

within  four  days  of  the  term 699 

Ixvi.  and  with  leave  of  the  court,  on 

affidavit,  stating  certain  facts. ib. 

Ixvii.  when  plea  may  be  filed  de  bene 

esse ib. 

Ixviii.  plea  of  A.  D.  has  been  allowed 

after  imparlance ib.  n. 

Ixix.  affiaavit  of  the  tenure  requisite 
where  the  plea  is  to  the  jurisdiction*  700 
Ixx.  but  formerly  foreign  pleas  only 

were  sworn  to ib. 

Ixxi.  plea  of  A.  D.  is  good  without  a 

defence ,. . . .    ib. 

Ixxii.  A.  D.  lands  may  be  extended  on 

an  elegit 701 

IxxiiL  on  plea  of  A.  D.  it  should  be 
alleged  that  the  lands  are  held  of  a 
manor  which  is  A.  D. ;  not  that  they 

are  parcel 606,  701-S 

Ixxiv.  frank-fee   should  be  specially 

shown  in  pleading 701 

Ixxv.  approvements  of  waste  cannot 

be  Ancient  Demesne ib.11. 

Ixxvi.  power  of  the  bailiff  when  land 
or  damages  are  recovered  in  A.  D.  702  ik 
ixxvii.  copyhold  tenure  must  alwa^'s 
be  pleaded,  for  if  stated  generally  to 
be  held  pf  a  manor  of  A.  D.,  they 
will  be  deemed  pleadable  by  right 
close,  and  if  pleaded  as  parcel  of  it, 
they  will  be  deemed  part  of  the  de- 
mesnes  70S 

Ixxviii.  what  must  be  alleged,  and 
what  need  not,  on  pleading  exemp- 
tion from  toll.  • ib. 

f  Fines  and  Recoveries:  Writ  ofDiscnL) 

Ixxix.  prior  to  the  act  of  3  &  4  W. 
4.  c.  74-,  fines  were  levied,  and  re* 
coveries  sufiered  in  A.  D.  by  writ  of 
right  close 704 

Ixxx.  observations  on  that  statute. .  ib.  n. 
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Ixxxi.  fine  by  tenant  in  tail,  is  a  dis- 
'  continuance  only,  and  no  bar 705 

*  Ixxxii.  but  it  is  a  bar  to  the  issue 
under  stat.  of  limitations,  21  Jac. .  ib. 
Ixxxiii.  yet  the  issue  in  tail  have 
twenty  years  for  entry,  after  the  ex- 
piration of  a  lease  for  life,  created  by 
fine,  notwithstanding  a  second  fine 

to  conusee  in  fee ib. 

Ixxxiv.  a  recovery  in  A.  D.  is  a  bar  to 

•  an  intail 706 

Ixxxy.  fines  and  recoveries  of  A.  D. 
lands  in  the  Coramon  Pleas  are  good, 
and  make  the  lands  frank-fee,    so 

long  as  they  are  in  force ib.  7 1 1 

Ixxxvi.  yet  may  be  reversed,  by  writ 
of  disceit 706 

-Ixxxvii.  but  not  by  scire  faciai :  and 
the  rule  extends  to  the  king 707 

Ixxxviii.  if  the  lord  be  a  party  to  the 
fine,  he  is  barred  of  his  disceit 710 

Ixxxix.  lands  are  not  frank-fee  before 
judgment 706  n. 

xc.  nor  are  they  made  frank-fee  by  a 
fine  in  a  warraniia  charUs, •     ib. 

xci.  except  the  lord  join  in  the  fine...  710 

xcii.  writ  of  disceit  is  not  in  nature  of 
writ  of  error,  therefore  not  within  10 
&  11  W.3.C.  14..^ 707n. 

xciii.  reference  to  the  act  of  3  &  4  W. 
4.  c.  37,  and  3  &  4  W.  4.  c.  74, 
abolishing  the  writs  of  disceit  and 
warraniia  chartcB, 705  n,  707  n. 

xciv.  fine  in  C.  B.,  as  against  the  lord, 
is  coram  non  judiccy  and  no  bar  under 
stats,  of  non-claim,  or  limitation. . .     707 

xcv.  doubted  whether  a  second  fine 
would  not  be  a  bar  to  the  lord,  under 
Stat,  of  non-claim ib. 

xcvi.  and  clearly  a  fine  oi  elder  date 
will  hinder  the  reversal  of  a  fine  of 
later  date,  but  not  e,  cvnverso ib. 

xcvii.  the  lord  need  not  set  forth  his 
estate,  and  even  a  termor  may  have 
the  writ  of  disceit ib. 

xcviii.  a  determination .  of  the  lord's 
estate  is  to  be  shown  on  the  other 
«ide * 708 

xcix.  it  is  sufficient  to  state  tliat  the 
'   lands  are  pleadable  in  curia  mantrn,.    ib. 

c.  the  parties  themselves  not  bound 
afler  reversal  of  fine ib. 

ci.  but  it  is  binding  by  estoppel  whilst 
in  force ib. 

cii.  even  againbt  a  disseisee. ib. 

ciii.  whether  a  customary  descent 
would  be  changed  by  a  fine  at  com- 
mon.law.. ib. 

civ.  acceptance  of  fine  pending  writ 

of  right  close,  does   not  alter  the 

tenure  as  to  that  action 708  n. 
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cv.  fine  cannot  be  reversed  as  to  one 
person  only,  but  may  be  reversed  as 

to  part  of  the  land  only 

cvi.  the  writ  of  disceit  should  (pro- 
perly) be  brought  against  the  ter- 
tenant 

evil,  remainder-men  need  not  be 
named  in  the  writ 

cviii.  but  are  to  be  summoned  to 
show  cause,  by  scire  facias 

cix.  the  writ  of  disceit  may  be  brought 
against  the  conusee  as  well  as  conu- 
sor, or  the  heir  of  either 

ex.  or  against  the  conusor  or  conusee 
alone 

cxi.  but  then  there  must  be  a  scire 
facias  against  the  ter-tenant 

cxii.  in  action  in  nature  of  disceit 
against  the  vouchee  to  reverse  a  re- 
covery, beld  that  the  demandant 
and  tenant  ought  to  be  before  the 
court . . . , 

cxiii.  conusee  in  possession,  to  whom 
conusor  releaseth  his  right  shall 
hold  against  him,  though  the  fine 
be  avoided • 

cxiv.so  the  estate  of  conusee  shall 
stand  afler  reversal  of  fine,  if  con- 
firmed by  the  heir  of  conusor 

cxv.  such  heir,  after  reversal,  cannot 
enter  on  ter-tenant,  without  a  scire 

facias l 


P««e 


709 

Jb. 
ib. 
ib. 

ib. 
ib. 
ib. 


710 


ib. 


ib. 


ib. 


(Frank-fee,) 

cxvi.  A.  D.  lands  become  frank-fee, 
not  only  by  fine  come  ceo  and  by  a 
recovery 706,  710 

cxvii.  but  also  by  fine  witd  grant  and 
render,  even  without  execution  ....  711 

cxviii.  and  by  fine  upon  a  release  with 
warranty  to  the  tenant ib. 

cxix.  and  by  a  fine  by  tenant,  with- 
out any  original  writ,  till  reversed. .     ib. 

cxx.  doubtful  whether  they  are  made 
so  by  fine  upon  a  release,  without 
warranty ib, 

cxxi.  they  also  become  frank-fee  by- 
escheat ib. 

cxxii.  so  if  they  come  to  the  king,  even 
if  afterwards  granted  in  fee  or  for 
life ib. 

cxxiii.  or  granted  to  hold  in  frank- 
almoign.      ib. 

cxxiv.  it  is  therefore  sufficient  to  show 
the  King's  grant ib. 

cxxv.  what  confirmation  makes  A. 
D.  lands  frank- fee,  and  what  does 
not 711,  712 

cxxvi.  feoffment  to  another,  with  a 
saving  of  ancient  services,  will  make 

the  lands  frank-fee ...«  712 

s  A 
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CKxvii.  so  a  release  by  fine  of  all  ser- 
vices and  customs,  except  certain 
specified  services 719 

cxxviii.  the  tenure  of  A.  D.  will  be 
restored  by  the  King's  regrant,  to 
hold  of  the  same  manor 713 

cxxix.  but  if  to  hold  of  another  manor, 
they  remain  frank-fee  ib.  n. 

cxxx.  and  on  grant  by  the  King  for 
life,  it  is  frank-fee  for  the  time  only  713 

cxxxi.  so  also  on  confirmation  by  the 
lord  to  hold  during  life  by  certain 
services  for  all •  •    ib. 

cxxxii.  and  the  tenure  held  to  be  re- 
stored on  repeal  of  patent,  where 
the  seisure  was  made  without  title. .     ib. 

cxxxiii.  so  on  re-entry  or  recovery 
by  disseisee,  after  confirmation  to 
disseisor  to  hold  at  common  law  ...     ib. 

cxxxiv.  doubtful  whether  on  release 
of  services  for  a  certain  time,  the 
lands  become  fraok-fee  for  the 
time 714 

cxxxv.  semble  that  a  person  claim- 
ing under  a  paramount  title  must, 
after  a  fine  in  C.  B.,  sue  at  common 

law ib. 

.  cxxxvi.  but  that  on  recovery,  the 
lands  become  Ancient  Demesne 
again ib. 

cxxxvii.  after  disseisin  by  the  lord, 
the  tenant  has  his  option  to  sue  by 
writ  of  right  close,  or  at  common 

law •     ib. 

See  CusTOMARi  Plaints. 
ANGLO-SAXONS,    their   jurispro- 

dence. — See  Leet. 
ANNUITY;  i.  a  charge  of  an  annuitv 
upon  copyholds  is  within  tbeinrof- 
ment  act  of  S3  G.  3.  (See  Append.  (274)) 

104  n. 

it.  the  admittance  of  the  surrenderee 

need  not  be  memorialised 17S  n. 

APPOINTMENT.— See  Power. 
APPORTIONMENT;    L    copyholds 
are  within  11  G.  2.  in  favour  of  ex- 
ecutors of  tenant  for  life 104 

ii.  whether  a  rent  can  be  apportioned 
on  a  re-grant  of  copyholds  1 1 4, 1 1 5,  434 

iii.  annual  but  not  entire  services  may 

be  apportioned 115,  434 

APPROVEMENT.— See  Common. 
ARSON.  Thecaseof /?ex  v.  Spalding  172  n. 
ASSETS;    i.  copyholds  formerly  not 
assets,  even  for  specialty  debts,  or 
debts  of  the  crown 60 

iL  not  witliin  47  G.  3.  c.  74 ;  nor 
1  W.  4,  c.  47 109 

iiL  Sed  qu,  as  to  a  trust  of  copyholds  1 10  n. 

iv.  but  copyholds  are  made  assets 
both  for  simple  contract    and  spe- 


ASSETS— coiiiMiM^. 
cialty  debts  by  3  &  4  W.  4.  c.  104. 

Append.  (579) 
V.  the  rule  as  to  marshalling  is  appli- 
cable to  copyholds 62,  340  n.,  948 

vi.  but  is  not  extended  to  legatees 
when  there  is  a  devise  to  the  heir, 
though  he  takes  by  descent,  62  n.,  340  n. 
vii.  real  estates  are  sometimes  made 
to  bear  the  burthen  of  mortgages  and 
legacies,  in  exoneration  of  personal- 
ty  296  D. 

See  Copyholds,  xix,  xx:  Con- 
tribution. 
ASSISE— See  Customary  Vi^adxt^ 
ASSUMPSIT.— See  Action. 
ATTAINDER.— The  legal  estate  re- 
mains in  the  person  attainted  until 

entry  by  the  lord 154 

See  Forfeiture,  xxviii,  &c 
ATTORNEY;  i.  surrender  by.— See 
Surrender,  xvii,  &c. 
iL  admittance  by. — ^See  Admittance, 

li,  &c. 
iii.  might  be  appointed  for  the  pur- 
pose of  sufiering  a  recovery  as  of 
common  right  ..••..... 82,  S59 

IV.  femes  covert  authorised  by  act  of 
parliament  to  sufier  a  recovery  bjr 
attorney 82 

ATTORNMENT   unnecessary  as  to 

copyholds,  even  before  4  Ann. ...  101  n. 
AULA  (HAULA    or   HALLA)    the 

usual  appendage  of  a  manor 815  a. 

AULA  REGIA  (AULA  REGIS)  esta- 
blishment and  nature  of  the  court  815,816 
AVERMENT.  See  Evidence  :  Plead- 
ing. 
AVOWRY ;  i.  on  the  heir  is  an  im- 
plied admittance 378 

ii.  for  rent  of  copyholder  is  good. ...  435 

See  Heriots  vii,lxvi,  Ixvii :  Services. 
AYLE  for  de  avoj  ;  plaint  in  nature  of  570 

BAILIFF;  i.  of  Customary  Courts  and 
Courts  Baron,  his  office  and  bow  to 

be  appointed • , .  •  149 

ii.  of  Courts  Leet— See  Le£t. 
BAILIWICK ;  not  grantablc  by  copy  1S7 
BANKRUPTCY;   L    sorrender  sop- 
plied  against  assignees 9SS 

ii.  conveyance  by  the  commissioners 

under  6  G.  4,  c  16 370,  &c 

iii.  power  of  commissioners  over  copy- 
holds vested  in  a  bankrupt  for  an 

estate  tail 80, 371  a> 

iv.  distinction  as  to  inrolment  of  bar- 
gain and  sale  under  13  Elix.  &  SI 
Jac 101 D. 

V.  powers  given  to  bankrupt  are  exer- 
cisable bv  the  commissioners  17S  n^,  97S 

ri.  freehold  estates  of  bankrupt  vest 


I 


■.  Sfi) 109  ■. 

"^i.  mlgneet  cannot  enforce  >  con- 
tract fifter  commiuion  w  mpeneded, 
though    rechoaen    under  a  second 

commisrion SSS  a.,  369  n. 

-vJiL  even  before  the  late  acts  ■  double 
fine  luifiht  have  been  uived  b?  the 
commiMJonen  excepting  copyFioldi 
out  of  the  bargain  and  ule,  and  con- 
vening immediately  to  a  purchaser, .  3S9 
ix.  exception  taken  in  eauit;  to  auch 

a  conveyance  or er-ru  lea STO 

X.    admittance  not  necessary  either  of 

commiisionen  or  assignee* 3T9 

xl.   consequently  no  line  accrue*   to 

the  lord 414 

xii.  but  in  case  of  bankrupt's  death, 
and  delay  of  a   purchaser'a  admit- 
tance, the  lord  may  seise  quouique.  4\S 
xiii.  right  ta  tnnng  real  action  held  to 
pass  to  asugnees  by  the  bargain  and 

aale 6«9  n. 

See    SDaREHDEB  :    Admittaxcb  : 
FiME  ON  Admittakcb  i  Hebiotb. 
BARN.— See  Wastb. 
BARON'S  MOTE  or  Moot  Courts  810  o. 
BARONE9  MAJORES.  1  - 

BARONES  MINORES,  J   "'"«  «f 
tbeac  dignities,  and  their  parliameat- 

ary  distinction  s 715,  T16  n.,  816 

BARON  &  FEME;   L  See  SirEaiii' 

ii.  See  Admittance  xuii,  Ixxe,  to 
Ixxxiii. 

iiL  8ee'  Finis  oh  Admittahcb  Ixit, 
\xv,  Ixvi. 

It.  fauaband  is  to  perfonn  the  service* 
to  the  lord  with  the  exception  of  fe> 
alty 438 

V.  See  Hbbiots  xli,  ilii,  xliii- 

TJ.  under  a  surrender  or  devise  to 
Uietn  aud  their  heirs  they  take  by 
entireties,  and  the  buiband  alone 
cannot  turreader  . .   164-S,  484  n.,  496 

Tii.  eShctofpurchase  by  baron  in  their 
joint  names 490 

Ttii.  effect  of  coavej^nce  to  them  of 
the  freehold  when  joint  copyholders, 

under  Stat,  li  H.  T.  c.  so 105  n. 

See  Feme  Covhbt. 

BATHING  m  tie  Am.— See  Sk*. 

BESAYLE  for  <U  pnavoj,  plaint  in 

nature  of 570 

BONA  FUGITIVORUM-^Bee  Waie  783 

BOON  DAYS,  why  so  called 4gs 

BOROUGH  ENGLISH;    U   cintanM 

of,  are  noticed  >^  the  low 31 

ii,  the  temire  is  witMn  the  rule  that 


render 974 

See    GArBuciND:   Descent:   Ba- 
CHKAT  lix,  &c. 

BORSHOLDEH.— See  Lbet. 

BOTE,  a  Saxon  word  fignirying 
amercement .743  n. 

BOTES.— See  EnovBBi, 

BOUNDARIES.  See  CauBTS  op 
Equity  xvii  to  xxiiL  S  ft  3  W.  4.  c. 
80 Append.  (393] 

BURGH-GEMOT     (or    BURGE- 
MOTE>— See  Folc-cehot. 

BY-LAWS  may  be  binding  on  copy- 
holders   749  n. 

See  CoDBT  Baboh  :  Lbet. 

CAPITE,  tenants  in 4  n. 

CEORLS.— See  Leet BOS,  &c. 

CERT-MONEY.-See  Lbet..  .  159  to  160 
CERTIORARI.  —  See   Lbet    (tit. 
Amercemcid). 

CESSAVIT,  writ  of 671-9 

CESTUI  QUE  VIES ;  i.  do  not  take 

an  interest  without  a  custom isa 

ii.  admittance  of,  will  not  extend  the 

grant IS4,  380 

CHARITABLE  USES;  i.  the  act  of 
9  O.  9,  c.  36,  extends  to  copy- 
holds    244 

ii.  the  case  of  Do«  &  WaUrton S45 

iii.    the   provisiona   of  9  G,  S.  c  36, 

explained  by  9  G.  4.  c.  85 34* 

See  SttaaEHDEB  to  Will. 
CHASE.— See  Fbee  Chase. 
CHILDREN,  a  surrender  will  be  sup- 
plied for 358,  869,  ftc. 

CH0SE8    IN    ACTION— See  Feio 

COMMISSION     TO     SET     OUT 
BOUNDARIES,  &c.— See  Coubts 
or  Equitt. 
COMMON;  i.  may  begrantedhj  copy 

19T-9 

ii.  right  of,  may  be  lubserrieat  to  the 
right  of  the  lord  to  make  granta  of 
the  waste  with  the  consent  of  the 
homage 615 

iii.  or  to  dig  pita 32,  613 

iv.  but  the  lord  could  not  exercise 
such  a  right  wantonly 616 

v.  and  the  courts  will  not  presume  an 
otipnal  right  in  die  lord  wholly  to 
destroy  the  commonage 618 

TJ.  the  courts  require  clear  evi- 
dence to  lupport  the  lord's  partial 
righM 61T 

vii.  these  rights  ore  distinct  from  the 
lord's  privil^c  of  approving  against 
common  of  pasture  under  the  stat. 

of  Merlon sis,  6  is 

3  A  3 
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COMMON -^continued. 
viii.  the  privilege  extends  to  persons 

seised  in  fee  of  part  of  the  waste  ...  616 
ix.  the  lord  must  show  that  there  is 

sufficiency  of  common  left ib.  n. 

X.  equity  wilb  direct  an  issue  to  try 

the  question ib. 

xi.  the  lord  cannot  inclose  even  by 

custom,   except  with  the  assent  of 

the  homage 616 

xii.  but  equity,  under  circumstances,     v, 

would  probably  interpose  to  prevent 

buildings  from  being  pulled  down  . .  617 
xiii.  if  the  lord  leave  sufficient  com- 
mon, he  may  open  mines,  dig  brick  ■ 

earth,  and  plant  trees ib. 

xiv.    the  lord  may  approve    against 

common  of  pasture,  even  if  there  is 

common  of  turbary  on  the  same 

waste 618 

XV.  what  therefore  the  tenant  must 
in  such  a  case  show. . , •     ib. 

xvi.  after  being  inclosed  .for  a  great 
number .  of  years .  a  .common  cannot 

be  thrown  open 617  n. 

contra  as  to  an  inclosure  in  a  forest    ib. 

xvii.  a  commoner  assenting  to  an  in- 
closure b  concluded,  but  not  express- 
ing a  dissent  docs  not  bar  bis  right 
of  action ib. 

xviii.  a  commoner  may  enter  forcibly 
if  wholly  excluded 619 

xix.  and  may  remove  the  w/wle  of  the 
fences,  if  erected  on  the  common- 
able land ib. 

XX.  but  if  the  right  is  abridged  only, 
by  trees  being  planted,  or  the  like, 
the  remedy  is  action  on  the  case,  or 
assise ib. 

xxi.  in  which  the  commoner  must 
show  the  insufficiency  of  common  .  •     ib. 

xxiL  the  remedy  by  commoners  as 
against  strangers  and  each  other  ...     ib. 

xxiii.  the  lord  cannot  distrain  for  sur- 
charge, where  there  is  a  colour  of 
right 620 

xxiv.  when  the  right  is  not  stinted, 
levancy  and  couchancy  is  the  mea- 
sure  621  n. 

XXV.  but  the  number  is  sometimes 
proportioned  to  the  quantity  of  land    ib. 

xxvi.  when  the  right  may  be  claimed 
by  prescription,  and  when  not. . . .  621-2 

xxvii.  common  for  cattle  levant  and 
couchant.  cannot  be  used  with  the 
cattle  of  a  stranger,  except  when 
hired  by  or  yielding  nurture  to  the 
family  of  the.  commoner  ,,..,......  622 

xxviii.  cannot  be  claimed  in  respect 
of  inhabitancy ib. 

zxix.  observations  on  the  right  some- 
times claiiped  by  copyholders  of  tak- 
ing gravel,  &c.,  from  the  wastes ....     ib. 
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XXX.  the  right,  even  with  usage,  is 
conBned   to  necenary  consumption 
and  repairs  upon  ancient  copyholds  622 
xxxi.  The  case  of  Peppin  &  Sluke- 


spear 
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See  Enfranchisement:  EvmEXCE: 
Pleading:  Pbebcription:  Waste. 
COMMON  OF  PISCARY.-SeeFBKE 

Fishery 
COMMON  FINE.— SeeCEBT-MoxEY. 
CONDITION ;  i.  the  mode  of  eoter- 
ing  performance  on  Court  Rolls....  242 

ii.  is  saved  by  tender 243 

iii.  may  be  released  af^er  admittance  t^ 
See    Copyholds    xxxv:    Tbcst 

EsTAT  Cfi 

CONSTABLE— See  Leet. 
CONTINGENT  REMAINDERS;  L 
are  supported  by  the  freehold  in  the 
lord 467,  &c.;  507 

ii.  the  reasoning  attacked  by  Mr.  Wat- 
kins..* *"^ 

iii.  effect  of  expiration  or  forfeiture  of 
particular  estate  before  the  happen- 
ing of  the  contingency ib.,  &«• 

iv.  it  may  be  expedient  to  insert  a 
trust  to  preserve  contingent  remain- 
ders in  copyhold  settlements ^ 

V.  but  lemble  that  the  lord  is  not 
bound  to  accept  a  surrender  -which 
would  defeat  his  right  of  entry  for  r 
forfeiture "^ 

vi.  a  surrender  on  condition  to  po"* 
form  the  will  of  surrenderor,  will 
vest  an  estate  in  the  dormant  sur- 
renderee sufficient  to  support ....  476  a. 
CONTINUAL  CLAIM  is  not  appli- 
cable to  copyholds.  (And  see  3  a  4 
W.  4,  c.  27.  §,  11  &39) 564D. 

CONTRACT.— See  Agreement. 
CONTRIBUTION;     i,   as.  between 
devisees    of  estates    mortgaged  or 
charged  by  the  will  with  the  testa- 

tor'sdebts ^ 

ii.  of  suit,  cannot  be  compelled  by 

copyholders 105,  43J 

See  Suit  of  Court  (tit,  Cottrt 
Baron  J, 
COPARCENERS  i  i.   eff^ect  of  par- 
tition by  parceners  of  a  manor. . . .  9,  ^* 
ii.  one.  admission  to  copyholds  suffices 

for  all , ...•^* 

iii.  and  they  may  claim  to  be  admitted 

by  one  copy ** 

iv.  may  release  to  each  other ^ 

V.  whether  by  being  admitted  s€pa- 
rately  they  become  tenants  in  con- 

mon  ,.....•. • ib.,w 

vi.  survivors  can  only  take  by  descent, 

and  subject  therefore  to  admission  564 
vii.  admission  is  necessary  also  on  a 
surrender  by  one  coparcener  to  an- 


viii.  what  fines  are  jiayable  by. .   411,  4tS 

■X.  the  lerriceE  due  rram 42B,  433 

x.  what  herioU  are  payable  by 447 

si.  the  case  o(  Gariaiid  &  JetyU 448 

Xii.  vhether  they  can  make  partition 

without  Kcense 106  n.,  544  n. 

See  Stewasd's  Fees:  Relief  (tit. 
CotiH  Baron). 
COPIES  OF  COURT  ROLL,  dcpo- 
ait  of,  create*  an  equitable  lien  ....  S56 
See  Evidence. 
COFTHOLDER;  i.  has  an  estate  at 

will  only  in  judgment  of  law 55 

ii.  is  not  liable  to  an  aetion  for  refus- 
ing to  take  a  surrender 154 

iii.  if  oiuted  b}*  (he  lord  may  maintain 
trespass,  or  ejectment,  or  even  in- 
dict the  lord Sn%,  563  n, 

iv.  whether  a  writ  of  right  would  not 

lie  against  the  lord 383,  5TS  n. 

T.  may  bring  treapasi  against  bira  far 
cutting  down  trees,  when  by  custora 

they  belong  to  the  tenant 383  n. 

vi.  must  plead  and  be  impleaded  for 

his  lands  in  the  lord's  court ib.,  562 

See  CopVHDLDS :    Dsvitu  :   Inca- 

<X>PVHOLDS ;  i.  origin  and  antiquity 
of 46 

ii.  a  third  part  of  England  supposed 
l^  Lord  Coke  to  be  copyhold   ....   ib.  n. 

iii.  cannot  now  be  created 3,21 

iv.  except  of  wastes  ^j  immemorial 
cuitom SI,  S4 

T.  are  parcel  of  the  demesnes  of  a 

vi.  when  separated  from  the  manor, 
and  the  demisible  quality  destroyed, 
can  neier  reunite  with  it 19 

tIL  what  is  and  is  not  a  destruction...     ib. 

■viii.  how  to  be  conveyed  after  sever- 

is.  should  be  excepted  out  of  the 
usnal  power  of  leasing  in  seltlementi 
of  manors SI 

z.  when  purchased  by  a  lord  who  is 
tenant  for  life,  should  be  surrendered 
to  a  tniElee,  or  re-granied  immedi- 
ately        44 

xi.  so  also  when  the  lord  is  seised  in 
fee  with  an  executory  dcv'ne  over. .     ib. 

xii.  are  descendible  b^  custom  only. ,     55 

xiii.  and  the  descent  is  guided  by  the 
rules  of  common  law 33,  34-5,  55 

xiv.  notafiected  by  collateral  ()ualities 
at  common  law,  having  no  relation 
to  descent,  except  by  custom 59 

XV.  not  affected  by  an  extent,  except 

as  to  s  iease  with  license 60 

xvi.  and  except  perhaps  by  custom. .  405 
xvii.  therefore  a  judgment  b  not  a 


xviii.  nor  are  they  scisable  on  out- 
lawry       ib, 

xix.  formerly  were  not  assets  for  spe- 
cialty debts,  nor  even  for  debts  of 
the  crown    63,  634 

XX.  but  are  made  assets  both  for  sim- 
ple contract  and  specialty  debts  by 

3  &  4  W.  4.  c.  104 Append.  (379) 

,xxi.  and  are  within  the  rules  in  equity 
for  marshalling  assets  6S,  340  n.,  34S,  634 

xxii.  the  case  of  Robituon  Sc  Tongc 
over-ruled 62 

xxiii.  under  a  mortgage  of  freeholds, 
with  covenant  to  surrender  copy- 
holds,   both    estates    are   primarily 


63 


may  be  sequestered 

XXV.  a  general  occupancy  of  is  Dot  al- 
lowed       63 

xivi.  but  a  special  occupancy  is  . .  - .     64 

xxvii.  after  escheat,  forfeiture,  or  ex- 
tinguishment, may  be  re-granted  by 
co^y   19,  ISO,  650 

xxvjii.  but  not  if  the  lord  create  a 
common  taw  interest 19,  119 

xxix.  whether  there  is  any  distinction 
between  escheat  and  purchase  in  this 
respect 20,  647,  651 

XII.  lease  by  the  King  is  an  eiceplion 


ixxi.  the  grantee  will  hold  discharged 
of  the  dower  of  the  wife  of  grantor, 
and  of  his  statutes,  &c 1 20,  647 

xxxiL  of  inheritance  and  for  lives 
sometimes  exist  in  the  same  manor    182 

xxiiii.  a  remainder  in  fee  cannot  be 
created  in  the  letter ib. 

xixiv.  one  may  have  the  prima  ton- 
sura  as  copyhold,  and  another  the 
soil  as  freehold 195 

xixv.  may  be  surrendered  on  con. 
dition 241 

xxxvL  equitable  interest  in  is  assign- 
able   362 

xixvii.  are  renewable  by  custom  for 
lives  in  possession,  and  in  reversion  422 

xxxviii.  certainty  of  fine  is  essential  to 
the  tenant  right  of  renewal 423 

ixxix.  a  change  of  lives  cannot  be 
compelled,  if  attended  with  visible . 


xl.  what  statutes  they  are  within.  .99,  &c. 
xli.  are  not  within  the  statute  of  uses  105 
xlii.  nor  the  stBtittes  of  wills..  107,  264  n. 
\liii.  what  other  statutes  they  are  not 

within 104,  &c. 

CORONER  is  in  some  cases  the  re- 
presentative of  the  sheriff  in  real  ac- 
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0£N£RAL  INCffiX. 


CORPORATIONS,  whether  they  can 

hold  copyholds • 182-3 

See  Heeiots  (xxxii) :  Boundauss. 
CORRUPTION    OF  BLOOD.— See 

FoKFEXTVBB  xxxii,  XXXllL 
COSINAGE,  writ  of,  (tit.  Cusiomay 

PUanUj 570 

COTTAGES;      copyholds    are    not 

within  the  statute  of 108 

COVENANT;  i.  to  surrender  cannot 
be  taken  notice  of  by  the  lord.  .362,  359 

ii.  to  extend  a  demise  does  not  ope- 
rate as  a  lease,  and  is  not  therefore 

a  forfeiture  520 

See  Agrxement. 
COUNTY  COURT.    See  Leet. 
COURT    BARON    (Common  Law). 

i.  style  of  the  court 7 15  n. 

ii.  derivation  of  Court  Baron ib. 

iii.  is  not  a  court  of  record  ....  716,  752 

iv.  except  by  charter 717  n. 

▼.  is  incident  to  every  manor  ....  5,  716 

vi.  therefore  is  not  lost  because  no 
court  has  been  holden  within  me- 
mory   716  n. 

viL  nor  is  the  court  lost  as  to  pleas, 
by  non-user  for  near  fifty  years  ....  717 

viii.  is  incapable  of  severance,  except 
in  case  of  the  King 716 

ix.  profits  of  court  may  be  excepted 
even  by  a  common  person 717  n. 

X.  for  what  purpose  it  was  ordained  717 

xi.  cannot  hold  pleas  of  any  matter  of 
the  value  of  40f • ib. 

xii.  nor  awai'd  a  capiat 717,  752 

xiii.  except  by  charter  or  prescription, 
as  in  the  court  of  the  castle  of  Dover 

717  n. 

xiv.  account  does  not  lie  in  court  ba- 
ron    717 

XV.  nor  trespass  vi  et  armii ib. 

xvi.  is  said  to  have  had  exclusive  co- 
nusance originally  of  all  pleas  of 
land,  by  writ  of  nght  patent 718 

xvii.  yet  it  never  could  try  an  issue 
by  the  great  assize,  but  by  wager  of 
battel  only ib. 

xviii.  prohibition  lies  if  issue  be  joined 
on  tiie  great  assize,  or  foreign  plea 
be  pleaded ib. 

xix.  appeals  of  murder  and  trial  by 
battel  abolished  •.•••.^ ib.  n. 

XX.  by  prescription  may  have  jurisdic- 
tion to  grant  probate  and  admini- 
stration    718 

xxi.  the  Honor  of  JCnareibrough  is 
a  peculiar f    .  •  •  *f{addettda']  ib  n. 

xxu.  may  be  held  at  any  place  within 
the  manor  .  .  ••*.,.,••,,..,.•.. .  718 

xxiii.  void  if  held  out  of  the  manor, 
except  by  custom  f ib.,  719 

xxiv.  the  proper  notice  to  be  given . .   719 

XXV.  frequently  held  with  the  Court 


COURT  BARON^-eomiMiH: 
Leet,  and  then  the  acts  are  refiened 
to  the  Court  to  which  they  apply  . .  11> 

xzvi.  proceedings  of  court  bwoo  and 
customary  court  may  be  eotered  on 
the  same  roll h. 

zxvii.  was  anciently  kept  once  m  eve- 
ry three  weeks « Ik 

xxviiL  is  now  more  generally  held 
once  a  year h, 

xxix.  the  suitors  not  compellable  to 
attend  more  frequently,  except  for 
special  cause,  or  by  custom ib. 

XXX.  may  be  held  even  a^  night.  .6, 719  ik 

xxxi.  freehold  tenants  sdone  are  the 
suitors 719 

xxxiL  is  lost  if  there  are  oot  two 
suitors 8,  720 

xxxiiL  and  by  custom  in  the  manor  of 
Dymock  there  must  be  three  ....  720  n. 

xxxiv.  whether  there  must  not  be 
more  than  two,  so  that  each  tenant 
may  be  tried  by  his  peers ilk 

XXXV.  semhle  that  suitors  could  not  be 
created  by  a  conveyance  of  part  of 
the  demesnes  at  this  day 790 

xxxvi.  whether  a  conveyance  by  one 
of  two  free  suitors  to  a  corporate 
body  is  not  a  suspension  only  of  the 
suit ik 

xxxvii.  whether  on  a  conveyance  by 
the  only  free  suitor,  of  part  of  bu 
land  to  another,  the  right  to  hold  a 
court  would  revive • . . . .  721 

xxxviii.  the  suitors  are  the  judges  in 
the  court  baron,  even  in  a  real  ac- 
tion  •' 5,  721^2 

xxxix.  therefore  action  of  debt  lies 
for  the  lord  himself 721  a. 

xl.  may  by  prescription  be  held  before 
the  steward • 721 

xli.  the  steward  is  a  constituent  part 
of  the  court,  and  not  a  mere  minis, 
terial  officer 722 

xlii.  the  case  of  Holroyd  v.  Breare  & 
Holmei • , ibi 

xliii.  whether  or  not  a  mtrndamut  will 
lie  to  restore  a  steward  to  his  office  725 

xliv.  senUUe  that  the  Court  of  E  R. 
will  not  grant  an  information  in  na- 
ture of  quo  tparranlo  in  the  case  of  a 
Court  Baroo ibw  a. 

xlv.  grant  for  life  of  the  stewardship 
of  a  manor,  and  the  courts,  is  good  728 

xlvi.  Mmbie  that  an  infant  being  of 
years  of  discretion  may  preaide  in 
Court  Baron ^ 

xlviL  and  that  the  stewardship  mty 
be  granted  in  reversion  ••.•• iK 

xlviu.  grant  of  the  stewardship  to  two 
for  a  term  of  years  is  good 728  a. 

xlix.  a  bishop  may  grant  the  steward- 
ship of  a  manor  for  life,  if  usually  so 


X.   the   power  wu  first   aiiumed  in 

court!  of  equitabls  iuriadictioD .....     9i. 
xi.  wiil  Btaiit  iin  htni-  in  cUiciiTenng 
-whether  there  be  any  copybolJ)  ub- 

aiirrendered  to  will ib. 

^i.  bat  leekiDg  relief  to  whirh  tb« 
pan;  i>  not  intitled,  will  luppart  a 

•eoeral  demurrer ib. 

xlii.  will  order  court  rolls  to  be  pro- 
duced for  inipectioD  of  a  penon 
claiming  an  interest  under  them. .  GSI-3 
xiv,  and  tobeprodacedforiQjpectioa 
in  a  question  between  lord*  of  dif- 
ferent manors  on  a  bill  tor  discover]'  G33 
XV.  equity  has  refused  it*  aid  to  a 
ftteward  appointed  by  a  tettamentarj 
guardiai)  to  cantpel  a  steward  ap- 
pointed b;  trustees  to  deliver  up 

court  rolls  ib.  n. 

■xvi.   willentertaiaatull  for  a  eomnis- 
■ion  to  set  out  estovers  accordii^  to 

a  custom   5D4  n. 

XTii.  and  to  set  out  boundariet  and 
distinguiib  copyholds  from  freeholds 

BIT  n„6S9 
xTlii.  but  only  under  special  circum- 
•tances,  a  coofuiion  of  lands  not 
being  pf  "  *  BufGcient  ground 
for  interposition,  unless  occasioned 
by   the   defendant,   or   those   under 

whom  heclaims^ 6S3-3 

xix.  the  interest  of  all  the  parttes  con- 
cerned niuBt  be  before  the  court ....  633 
XX.  the  court*  lean  to  make  the  par- 
ties bear  the  expense  equally,  though 
thar  interests  may  be  unequal  ....  ib.  n. 
xxi.  sdisputedriabtmustbefirst tried 
at  law,  except  the  case  require  some 

ditcovery  of  facts 633 

xxiL  to  BUBtain  a  tHliroracommisrion 
to  set  out  boundaries,  the  plaintiff 
iDuat  abow  a  clear  title  to  some  land  in 
poBsesaion  of  the  defendant,  but  the 
title  need  not  appear  by  defendant's 

admisnon 633 

sxiii,  the  court  will  relieve  by  a  com- 
miMiOD,  or  an  issue,  as  will  best  ad- 

vanca  the  jastice  of  the  case ib. 

sijv.  will  not  direct  an  issue  on  the 
same  question,  af^er  several  trials  at 

law 633,  n. 

XXV.  will  entertain  a  loll  to  establish  a 

general  right  to  toll* 633 

xivi  bot  OD  fair  l^al  oUection*  be- 
ine  raised,  the  court  will  retain  the 
bill,  with  iibcrty  to  the  plaintiff  to 

bring  an  action  at  law ib. 

xxvii.  by  content  of  parties  will  refer 
the  qkwstina  of  the  esiiteiice  of  a 


equity  will  grant  an  injunction  against 
an  act  that  ■■  a  forfeiture,  though 
formerly  supposed  that  the  lord  was 
lef^  to  bis  legal  remedy  in  all  cases. .   634 
xxii.  but  a  bill  for  discovery  of  waste 

N  demurrable  to '.  ib.  n. 

XXI.  lesteesoTcopyhdlders  niaybere- 
■trained   in   equity  from  committing 
waste,  being  punishable  in  waste... .   634 
xxxi.  will  not  relieve  against  a  for- 
feiture by  leasing  without  license..  519,  ib. 

xxxii.  or  by  wilful  waste 634 

xixiiL  except  under  very  peculiar  cir- 
cumstances   634-5 

xixiv.  but  will  relieve  in  cases  of  per- 
missive waste,  or  waste  by  a  stranger, 
or  where  the  case  admits  of  compen- 
sation   5JI,63SD. 

XXIV.  equity  has  relieved  where  the 
timber  was  cut  on  one  copyhold  for 

the  repairs  of  another 5M,  635 

xxivi.  and  directed  an   issue  to  try 

fHo  otumo  timber  was  cut lb. 

xxxvii.  and  would  relieve  if  the  act 

were  done  under  a  colour  of  right . .     ib. 
xixriiL  hasconipelled  thelord  to  per- 
mit a  copyholder  to  sue  at  law  with- 
out forfeiture ib.  D. 

xxxii.  when  there  is  a  doubtful  ri^ht 
between  the  lord  and  tenant,  equity 
will  restrain  the  assertion  of  it  until 
the  question  has  been  tried  at  law. .  635 
xl.  and  where,  by  the  custom  the  co- 
pyholders are  dispunishable  of  waste, 
will  restrain  the  beir,  taking  by  way 
of  resulting  trust  until  a  contingent 

event,  from  committing  waste ib. 

ili.  and  interpose  in  favour  of  a  re- 
mainder-man, eod  generally  between 
Earties  as  in  freehold  cases  506,  515,  685 
L  and  will  relieve  in  all  cases  where 
the  party  cannot  have  redress  at 

law 635 

xtiii.  will  entertain  a  bill  calculated 

toavoid  amnltiplicity  of  suits  633  n.  636 
xliv.  and  therefore  snstain   a  bill  to 
establish  the  right  of  tenants  to  the 

profits  of  a  fair 636 

xlv.  but  one  tenant  cannot  institute  • 

suit  on  a  general  right ib. 

xlvi.  a  bill  of  peace  may  be  brought 
by  or  against  tne  lord,  even  though 
the  parties  have  a  life  interest  only ,.  lb. 
xtvii.  equity  has  entertained  such  a 
bin  where  the  tenants  opposed  the 
lord's  approvement  under  the  stat. 
of  Merton,  and  actions  of  trespass 
had  been  brought  agunst  them  ....  ib. 
xlviii.  a  decree  against  the  lord  will 
not  Mod  copyholders  not  parties  to 
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COURTS  OF  EQUITY— con/muerf. 
the  suit « 656  n. 

xlix.  will  interpose  under  all  circum- 
stances of  fraud  (examples) 636-7 

1.  although  a  surrender  be  absolute, 
equity  will  decree  a  redemption  on 
evidence  of  its  being  designed  as  a 
security  only  .,,•,, 638 

li.  will  give  effect  to  certain  moral  ob- 
ligations by  supplying  a  surrender,  or 
relieving  against  an  ill  presentment, 
or  the  want  of  presentment  of  a  sur- 
render      ib. 

III.  may  order  a  trustee  to  surrender 
though  the  cestuy  que  trust  object. .  639 

liiL  on  account  of  tne  generality  and 
vagueness  of  descriptions  in  court 
rolls,  equity  does  not  favour  objec- 
tions to  a  title  to  copyholds  for  want 
of  identification  with,  tb^  description 
in  the  contract  for  sale ib. 

liv.  equity  directs  the  immediate  dis- 
tribution of  purchase  money,  without 
regard  to  contingent  expenses,  a  pur- 
chaser of  copyholds  held  therefore 
not  to  be  intitled  to  have  a  sum  re- 
tained in  court  to  meet  a  contingent 
fine ib. 

Iv.  a  security  may  be  good  in  equity 
though  extinguished  at  law,  as  in  the 
case  of  a  bond  by  a  husband  to  his 
wife  before  marnage  for  securing  a 
sum  to  her  if  she  survived  him 640 

Ivi.  will  entertain  a  bill  by  mortgagee 
not  in  possession,  and  before  admit- 
tance, for  a  decree  of  foreclosure ...     ib. 

Ivii.  after  the  decree  the  mortgagee 
may  bring  ejectment ib. 

IviiL  whether  the  mortgagee,  after 
taking  possession,  could  sue  on  the 
covenant  or  bond ib. 

lix.  when  there  is  no  covenant,  and 
the  equity  of  redemption  has  fiot 
been  foreclosed  or  released,  whether 
•  the  heir  or  executor  of  mortgagee  is 
intitled,  in  equity,  to  tbe  mortgaged 
estate •  •  •  •  ib.  n. 

Ix.  in  a  suit  for  foreclosure,  the  lord 
will  be  intitled  to  bis  taxed  costs  if 
required  to  do  an  act,  viz.,  to  grant 
admittance,  although  there  may  be 
no  reply  to  his  answer ib. 

hd.  the  rules  of  equity  as  between  two 
or  more  mortgagees • . .  •  641 

ixii.  there  roust  be  fraud,  conceal- 
ment, or  gross  negligence,  to  post- 
pone a  prior  mortgagee  of  the  legal 
estate,  although  he  nas  not  posses- 
sion of  the  title  deeds ib. 

Ixiii.  but  title  deeds  will  not  be  taken 
from  a  second  mortgagee  who  had 
not  notice  of  the  first  security,  ex* 
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COURTS  OF  EQUITY— coa/tiwed. 
cept  xui  payment  of  the  debt  due  to 
him ; 6il 

Ixiv.  .DO  distinction  in  this  respect  be- 
tween a  depomt  of  title  deeds  of 
freeliold  proper^,  and  copies  of  court 
roll,  and.  other  evidence  of  title  to 
copyholds 641-3 

Ixv.  the  jurisdictioD  of,  extends  to  a 
widow's  claim  to  fireebencb 6ii 

IxvL  arrears  from  the  death  of  the 
husband  decreed,  though  twehre  years 
had  elapsed  before  the  bill  was  filed  ib.  d. 

IxviL  the  courts  adopt  the  principle 
of  the  statutes  of  limitation ........  642 

Ixviii.  adverse  possession  therefore  of 
an  equity  of  redemption  for  twenty 
years,  produces  the  same  effect  as 
abatement,  intrusion,  &c.,  with  re- 
spect to  legal  estates   ib. 

.  IxJX.  do  not  appear  to  have  jurisdic- 
tion to  compel  a  partition  of  copy- 
holds between  joint-tenants  and  te- 
nants in  commoA. 643 

Ixx.  have  not  jurisdiction  to  stay  pnn 
ceedings  on  a  mandamus  623  n. 

Ixxi.  nor,  in  strictness,  any  restraining 
power  over  criminal  prosecuCioits; 
contra  in  actions  of  trespass  vi  et  ar- 
mis,  or  on  indictment  at  sessions, 
u  nder  special  circumstances ib> 

Ixxii.  equity  has  entertained  a  bill  for 
the  discovery  of  the  best  beast,  as  a 
heriot 461 

Ixxiii,  .but  where  there  was  no  trust, 
would  not  assist  the  lord  who  sought 
by  a  bill  to  establish  a  custom  to  have 
a  heriot  from  fi*eehold  tenants  oo 

alienation  or  death ih- 

See  Aorbemekt:  Assets:  Ssqites- 

TaATlOV:  SaaiLENDER:   SORBEMDEB 

to  Will:  Trost. 
CREDITORS,  surrenders  are  supplied 
in  their  favour ........  269,  &c.,  297-8 

GUI  IN  \ST4^  toid  Cm  ante  divortnoB, 

writs  of J 100,  569 

CURIA  REGIS.    See  Aula  Regis. 
CURT£SY;  i.  is  by  custom onW  ..59,97 
ii.  the  quantity  and  duration  of  estate 
is  therefore  governed  by  the  custom 

of  each  manor 97 

iii.  formerly  termed    the    husband's 

doweiT  ^^^.««. ••••• ib.B. 

iv.  when  the  custom  attaches  ontakios 
a  cffpyholder  to  wife<  it  is  essential 
that  the  wife  should  be  seised  at  the 

time  of  marriage 97 

V.  and  when  on  the  wife's  dying  sei- 
sed, the  dying  seised  is  essential,  but 
the  custom  would  not  operate  nnfa- 
Yourably  to  the  husband^  as  no  dii>- 
podtion  could  be  made  by  the  wife- 
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without  his  concurrence .  • •     97 

Yi.  whether  having  issue  is  essential, 
ivhen  it  is  not  expressly  required  by 

the  custom 98 

vii.  is  of  a  trust ib. 

viii.  when  it  is  of  a  portion  only  of  the 
land,  assignment  and  entry  seem  to 

'be  necessary ib. 

ix.  is  not  aflected  by  the  non-admit- 
tance of  the  wife,  who  takes  by  de- 
scent •  >.'...'.•  ir  ....•»,.. lb. 

■X.  is  not  prevented  by  death  of  the 

heir  before  admittance SS8 

xi.  admittance  to  an  estate  by  . .  566y  &c, 

^i.  the  fine  on  -adraittanoe •  413 

xiii.  an  heriot  is  due  on  the  death  of 

tenant  by  the  curtesy 457 

xiv.  but  probably  not  unless  the  hus- 
band had  been  admitted,  when  by 
the  custom  such  admittance  could  be 

compelled • ib. 

CUSTOM;  1.  to  be  supported,  must 
be  immemorial,  reasonaUe,  and  cer- 
tain         28 

ii.  examples  both  ways ib.,  &c. 

iii.  by  custom    the  lord  may  grant 

waste  land  by  copy 21,  24 

iv.  the  custom  presumed  by  length  of 

possession * 23 

y.  but  when  no  custom  exists  such  a 
grant  does  not  create  either  a  copy- 
hold or  freehold  interest 29 

yi.  a  custom  to  make  grants  without 
the  consent  of  the  bomi^e  would 
tend  to  annihilate  rights  of  common 
altogether,  and  therefore  be  unrea- 
sonable • • 29 

vii.  a  custom  against  the  King^s  pre- 
rogative is  not  allowable 28  n. 

viiL  a  custom  that  a  wife  shall  not  have 
her  dower  unless  claimed  within  a 

year  and  a  day  is  good 90 

ix.  a  custom  extending  tlie  principle 
of  general  occupancy  to  copyholds  is 

good 30,  64 

X.  a  single  act  unresisted  may  be  evi- 
dence of,  but  will  not  make,  a  cus- 
tom .,,f 32,  76,  599 

xL  one  custom  may  be  subservient  to 

another < 32,  615 

xii.  may  be  reasonable,  though  to  the 

prejudice  of  an  individual 32 

xiii.  the  existence  of  a  custom  is  to 
be  tried  by  a  jury  of  the  county ....  ib. 
xiv.  the  law  takes  notice  of  general 
customs, as  gavel-kind,&c.,  but  others 
must  be  specially  pleaded  • «  ib.,  39,  611 
xv.  the  proof  rests  with  him  who  al- 
leges it 33 

xvi.  one  may  be  pleaded  against  an- 
other«  , ,    'ib. 
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xvii.  the  same  exactness  is  not  required 

in  equity  as  at  law  in  setting  forth 

a  custom 55 

xviii.  is  construed  favourably  when 
in  maintenance  of  a  copyhold  inter- 
est      ib. 

xix.  and  strictly  when  in  deprivation 

of  it  lb. 

XX.  when  silent  as  to  descent  or  col- 
lateral matters,  it  is  regulated  by  the 

common  law   33-4,  55^  5S 

xxi.  when    reputation    is  admissible 

evidence  34-5 

xxii.  a  liberal  construction  of  is  in- 
duced by  the  title  of  freebench  ....     y5 
xxiii.  attaches  to  a  lineal  descent. .  ib.,  56 
xxiv.  a  particular  custom  as  to  de^ 
seent  attaches  to  an-  estate  pur  outer 

vie » »... 36 

XXV.  and  to  a  rent  granted  de  novoy 

or  reserved  out  of  copyholds ib. 

XX vi.  and  to  a  resulting  use  or  rever- 
sion in  fee  ..«•...«...• .' 37 

xxvii.  but  where  a  descent  is  accord- 
ing to  the  custom  of  gavel-kind  or 
borough  english  the  words  *  right 
beirs'  are  only  •daeripHo  persome 
when  there  is  no  limitation  to  the  air- 
cestor,  and  the  descent  is  to  the  heir 

at  common  law ib. 

xxviii.  the  custom  of  descent  extends 
to  trust  estates,  with  an  Exception . .     ik 
xxix.  but  not  to  executory  or  implied 

trusts ib. 

XXX.  nor  to  lands  purchased  by  the 

lord  ib. 

xxxi.  nor  to  allotment  of  waste  land 
in  respect  of  an  ancient  copyhold  » .  38 
xxxii.  held  in  Fojie  &  Barr  (cited  in 
Clements  &  Scudamitre)  not  to  ex- 
tend to  the  heir  of  one  who  died  be^ 
fore  admittance,  but  this  would  seem 
to  have  been  by  the  strictness  of  the 

custom 38-9 

xxxiii.  when  destroyed 39,  647 

xxxiv.  semble  that  unity  of  possession 
in  the  lord  will  destroy  the  custom 
of  copyhold  lands  in  the  nature  of 
gavelkind  or  borough  english . . .  .40,  647 
XXXV.  not  destroyed  by  severance  of 

the  freehold 9 

xxxvi.  to  seise  as  forfeited  for  want 
of  ckum,  within  a  fixed  period,  is  not 
binding  on  persons  beyond  sea,  or 
under  any  disability  .  .29,  30,  354-5,  530 
See    Descent  :      Estate    Tail  : 
OuABDiAN :    Lunatic  :    Pbesent- 
HENT  OF  Surrender^ 
CUSTOMARY    COURTS.  — See 

Court  Baron,  fCustomartt,) 
CUSTOMARY  FREEHOLDS;  i.  ori- 
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CUSTOMARY  FREEHOLDS— eojiitpuffrf. 
gin  and  nature  of  the  tenure  ......  66$ 

ii.  were  anciently  called  privileged 
▼illenage  or  vtllem  socage ib. 

ill.  called  by  Lord  Co&e  copyholds  of 
frank  tenure 666,  669 

iv.  and  said  to  be  most  usual  in  An- 
cient Demesne 666 

y.  and  to  fall  within  the  same  con* 
sideration  as  copyholds   689 

vi.  their  chief  distinction  from  copj'- 
faolds  is  in  not  being  held  at  the  will 
of  the  lord 666,  &c.,  675 

vii.  the  freehold  interest  is  vested  in 
the  lord 669»  670,  674,  680 

viii.  as  well  when  they  pass  by  deed 
and  admittance 68 1 

is.  as  when  they  pass  by  surrender 
and  admittance 683-4 

z.  but  in  the  recent  case  of  Bingham 
&  Woodgate,  where  the  custom  re- 
quired a  bargain  and  sale,  as  well  as 
a  surrender,  the  M.  R.  held  other- 
wise   9 685 

xi.  an  inrolment  of  a  customary  con- 
veyance.under  a  special  custom,  held 
not  to  be  an  admittance  within  the 
stamp  act 683  n. 

xii.  held  in  Doe  &  Danvers  that  a  will 
to  direct  the  uses  of  a  turrender 
of  a  customary  estate,  is  not  within 
the  Stat,  of  frauds 684 

xiii.  and  that  such  will  is  not  a  crea- 
tion or  declaration,  or  assignment  of 
a  trust  within  the  7th  sect,  of  the 
act. • ib. 

xiv.  semble  that  a  recovery  may  be 
suffered  in  the  Common  Pleas  of 
customary  freeholds,  passing  by  sur- 
render in  a  borough  court 667  n. 

XV.  are  not  within  the  meaning  *  frank- 
tenements  ',  but  the  tenants  have  a 
customary  freehold  intere$t,  though 
not  a  frehold  tenure 668 

xvi.  not  being  members  of  the  county 
court  they  were  incapable  of  voting 
at  elections  prior  to  2  W,  4.  c  45 

673-3 

xvii.  except  for  waste,  or  other  free* 
hold  land  allotted  in  respect  of  their 
customary  estate,  when  the  tenure 
was  not  altered  by  act  of  parliament  660-1 

xviii.  whether  the  lord  can  seise  as  in 
the  case  of  ordinary  copyholds    ...  672 

xix.  the  wife  is  not  dowable  of  a 
trust-estate 675  n. 

XX.  their  distinction  from  ordinary 
copyholds  must  be  observed  in  the 
mode  of  pleading. 675 

xxi.  a  custom  that  the  grantee,  by  deed 
should  be  admitted  in  the  lifetime  of 
the  grantor,  is  good .. .  30,  350  n.,  675  n. 
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xxii.  a  right  of  entry,  when  passhig 

by  surrender  and  admittance  is  not 

tolled  by  descent 675  a. 

xxiii.  whether  a  devise  of  an  equitable    . 
interest  must  not  be  attested  accord- 
ing to  the  statute  of  frauds,  when  the 
lands  pass  by  deed  and  admittance 

332  n.,  678 
xxiv.  temble  that  customary  fi^ebolds 
are  subject  to  special,  but  not  to  ge> 

neral  occupancy 677 

XXV.  and  that  they  are  not  extendible   * 
under  the  is  Ed.  L  o^elegU  ....  ib.  Ac 
xxvi.  they  are  not  wiUiin  the  stats,  of 

partition 686 

I     xxvii.  prescription  by  customary  free- 
holder in  a  que  estate,  is  good ....  613  n. 
CUSTOMARY  PLAINTS;   L  copy- 
holders  must  implead  and  be  loi* 

pleaded  in  the  lord's  court 5€t 

ii.  the  rule  is  9pplicable  to  copyholds 

held  of  a  manor  of  ancient  demesDe  553 
iii.    their  possessory  and  auncestrel 

nature  distinguished 508  n. 

iv.  process  upon,  is  analogous  to  the 

common  law  writs   562-S 

V.  the  .court  of  Common  Pleas  not 
having  jurisdiction  as  to  copyholds, 
the  writ  of  accedas  ad  curiam  to  r^ 
move  a  cause  to  that  court,  has  been 

superseded  with  costs 563 

vi.  the  nature  of  real  injuries.  [See 
these  under  their  distinct  heads  of 

OUSTEX,  &c.] ib. 

vii  the  |M»*e«foi^  remedies  are  plaints 
in  the  nature  of  writs  of  entry  or  of 

Bssbe, 566 

viii.  the  writ  of  entry  is  applicable  to 
all  cases  of  ouster,  except  some  pe- 
culiar species  of  deforcement,  as  of 

dower 567-8 

ix.  the  several  writs  of  entry,  and 
their  application  to  the  difierent  spe- 
cies of  ouster  568-9 

X.  plaint  of  assise  of  mort  d'ancestor 

562,  570 
xi.  plaint  of  assise  of  novd  disseisia 

562,  571 
xii.  limitation  of  possessoij  actions..  573 
xiii.  by  32  H.  8.  c.  2.  is  fifty  yean. . .    & 
xiv.  except  in  novel  disseisin  (that  is, 
if  grounded  on  the  possession  of  the 
demandant  himself)  which  is  30  years  575 
XV.  the  50  years  extends  to  customaiy 
and  prescriptive  rents  and  services. .    h. 
xvL  but  not  to  casual  services^  as  feaU 

ty,ficc ik 

xviL  Sir  Edward  Coke  and  odier  wdb- 
sequent  writers,  fbllowinff  Rastelfs 
Ed.  of  ihe  suts.  make  thu  40  years 
for  rents,  &c 5ts,ii. 


ancfitor,  end  not  tna  deacn  ot  tne 
particular  ten snt 573 — 4 

zn.  and  that  the  grantor  or  settler  i* 
to  be  considered  an  ancestor  of  the 
renminder-iiiaii  within  the  meaaing 
of32  Henrys 37* 

XI.  the  word  'PredeceiBor'  in  the 
act,  has  relation  to  corporationi  only, 

and  not  to  a  tenant  for  life 5T4  n. 

'  XXL  taking  potseMion  under  a  defect- 
he  title  remita  to  a  prior  title 574 

'  ixii.  plaints  in  nature  of  the  grand 
writ  of  right S62,  575,  &c. 

uiii.  the  mere  writ  of  right  is  appli- 
cable only  to  an  estate  in  iee-iimple.  JI75 

ixiv.  but  is  not  alone  applicable,  as  a 
writ  of  escheat,  in  nature  of  a  writ 
of  right,  lies  for  the  lord  on  the 
death  of  a  tenant  in  fee  timple  (but 
an  ejectment  is  the  proper  mode  of 
trying  the  lord's  title) SlSn. 

XIV.  the  lord  has  the  remedy  of  for- 
medon  in  rererter  on  the  death  of 
tenant  in  tail  without  heir*  inherit- 
able and  there  being  no  remainder.,     ib. 

uvL  and  of  intrusion  or  ejectmetit,, 
if  a  copyholder  in  fee  in  remainder 
or  reversion  die  without  heirs,  and 
afterwards  the  tenant  for  life  die,  and 
a  stranger  enter ib. 

xxTiL  even  before  the  stat.  de  donis 
the  reversioner  bad  the  remedy  of  a 
forroedon  in  the  reverter  upon  a  gift 
to  a  man  and  the  heirs  of  his  body, 
who  aliened  before  he  had  issue,  and 
tflerwardt  died  without  any 5TS 

xiviii.  lines  the  staL  de  donis  a  te- 
nant in  tail  by  descent,  or  in  remain- 
der, has  a  peculiar  wiit  of  right  called 
alsoaformedon 076 

zxii.  but  there  was  no  formedou  in 
remainder  at  common  law 69  n. 

ixx.  a  fonnedon  is  applicable  to  an 
entry  or  abatement,  by  a  stranger 
upon  the  decease  of  the  ancestor,  te- 
nant in  tail 976  n.   1 

lixi.  the  writ  of  formedou  is  limited 
by  itat  31  Jac,  c.  16,  to  SO  years. .   577 

Iixii.  the  30  years  in  the  case  of  a 
formedon  in  the  descender,  begtni  to 
run  when  the  title  descends  to  the 
first  heir  in  tail,  unless  he  tie  under 
some  legal  disaUlity: — and  once  be- 
ginning to  run,  no  subsequent  dis- 
ability will  avail 577 

xxuiv  but  a  possession  even  for  30 
yean  may  not  be  adverse ih.  n. 

xxxiv,  the  law  a*  to  dk^ilitie*  baa 
been  altered  by  3  &  4  W.  4.  c.  S7. 
(pott  tit.  ■  .^^nnf.')  ^j)]>r»d.i3Sl),&e- 


leta,  tne  remedy  tiy  ejectment  tieing 
equally  available,  but  a  formedon  hat 
sometimes  been  preferred  at  afford- 
ing better  means  of  obtaining  inform- 
ation of  the  title  relied  upon  by 
the  defendant 577 

ixxvi.  the  writ  of  quod  n  deforceat  is 
given  by  the  stat.  of  Westm.  8.  to  te- 
nants in  tail,  and  for  life,  &c.,  when 
barred  of  entry,  or  by  recovery  on 
non-appearance  in  a  potsettory  suit  577— A 

xxxvii.  but  not  after  recovery  upon 
defence,  and  hence  the  practice  of 
common  recoveries ib.  •• 

xiiviii.  one  coparcener  who  is  da* 
forced  by  another,  may  have  a  writ 
of  right  de  rationaUie  parte,  distin- 
guishable from  the  possessory  remedy 
of  a,  niiper  alnit Sn 

isxix.  plaints  in  analoay  to  the  above 
remedies  at  common  law,  are  avail- 
able to  copyholders ib. 

xl.  plaints  in  nature  of  writs  of  right 
not  so  complicated  as  real  suits  at 

ili.  but  the  same  accuracy  is  requisite 
in  the  pleadings ST9 

xliL  the  established  practice  not  to 
allow  a  demandant  to  amend,  con- 
firmed by  the  cases  of  Tooth  &  Bod' 
duiglon,  and  Woriey  &.  BIml .. .  579,  580 

zliii.  buttherigour  of  the  practice  baa 
been  relaxed  under  special  drcum- 
Btancei,  Webb  &  Lane SBO 

xliv.  when  the  demandant  is  not  per- 
mitted to  amend,  he  is  not  allowed 
to  dtscontinue 580-1 

ilv.  nor  would  a  new  trial  be  granted 
except  in  a  case  of  fraud,  or  where 
manifest  injustice  would  result  from 
the  refusal 581 

xlvi.  the  writ  of  right  liei  concurrently 
with  ail  other  real  actions,  as  well  at 
after  them ib. 

ilvii.  how  sei«n  is  to  be  allied,  and 
the  relative  claims  of  the  demandant 
and  tenant  to  be  supported 581 

xlviii.  great  precision  it  requisite  in 
describing  toe  estate  sought  to  be  re- 
covered,but  theruie  relaxed  in  Gooi^ 
tille  &  Olway 589 

xlix.  after  mise  joined  the  judgment 
is  final;  conlra  on  recovery  by  de- 
fault       ib. 

1.  false  Judgment  does  not  lie  of  copy- 
holds      ib. 

IL  but  ibe  relief  is  by  petition  to  Uw 
lord ib. 

lii.  and  equity  will  interpose  in  any 
unconsdcntiouB  proceedu^ 682-4 
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CUSTOMARY  PLAINTS— con^mwerf. 
liii.  a  judgment  in  the  lord's  court 
cannot  be  enforced  by  an  application 
to  the  court  of  Common  Pleas  for  a 
mandate  to  put  the  party  into  pos- 
session by  the  posse  manerii,  but  pro- 
bably the  court  of  B.  R.  would  en- 
force the  execution  of  the  lord's  pre- 
cept- to  the  bailifi* 583 

liv.  whether  the  verdict  would  sustain 

an  ejectment Append,  (1 8) 

Iv.  the  limitation  in  plaints  in  nature 
of  the  writ  of  right  is  60  years,  if 
founded  on  the  seisin  of  the  ances- 
tor; and  30  years  if  founded  on  the 

demandant's  own  seisin 583-4 

Ivi:  but  an  uninterrupted  possession 
even  for  60  years  will  not  create  a 
title  when  the  right  of  entry  is  sus- 
pended by  the  continuance  of  a  prior 

estate • . .   584 

Ivii. -an  estate  may  b&  enjoyed  ad- 
versely for  many  hundred  ^ears  and 
yet  be  recovered  by  a  remamder-man 
or  reversioner  in  fee,  not  by  writ  of 
right,  afler  an  adverse  possession  for 
60  vears,  but  by  gectment  brought 
"within  30  years  after  the  right  of  en- 
try accrued.    Tm/lor  &  Horde.   Doe 

&  Horde  .  *,, .  ,^ SS5 

Iviii.  by  3  &  4  W.  4.  c.  27.  entry  or 
action  to  recover  land,  limited*  to 
20  years,  but  with  an  allowance  of 
10  years  from  the  termination  of  dis- 
ability   Append,  (326),  &c. 

lix.  and  to  40  years  even  in  cases  of 

disability  .,.•>. Append,  (331). 

See  Ejectmbnt  xxvi. 
DAMAGES,  on  plaints  in  the  lord's 

court,  how  recoverable 95,  99,  582 

DEBT;  1.  will  lie  for  the  lord's  fine. .  421 
ii.  the  action  not  within  the  stat.  of 

limitation  of  21  Jac ib. 

<iii.  but  is  limited  to  six  years  by  3 

&  4  W.  4.  c.  42 [addenda]  100  n., 

421  n. 

iv.  when  it  will  lie  for  rents 435 

See  Court   Babon    (tit.  Amerce' 
menUy,  Infant. 
DECENNARIES :  Deciners  [dejunert 

oTdoanert,"]  SccLeet:  Append,  {Z9^\fi* 
DE  DONIS,  statute  of,  does  not  ex- 
tend to  copyholds 68,  &c.,  105 

DEFORCEMENT;  its  nature  defined 

(tit.  Customary  Plaints)  ....  575,  &c. 
DEMESNES;  i.  the  word  in  its  ordi- 
nary signification  is  applicable  only  to 
the  lands  which  the  lord  of  the  manor 
either  actually  or  potentially  has  in 
proprtii  numi^  ;  per  Lord  C.  B.Lynd' 
hurst,  in  AU,»Gefu  v«  Parsons  •  .{addenda] 

795  n. 
4i.  after  severance   they  cannot  re- 
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unite,  if  the  demisable  quality  has 
been  destroyed ...  • 19 

iii.  no  ground  for  a  supposed  dtsttnc- 
tion  between  a  tenancy  escheating 
and  a  purchase  by  the  lord SO 

iv.  an  instance  of  a  subsequent  grant 
by  copy  being  aided  in  equity  ....  19  n. 
See  Copyholds,  v,  vi,  vii :  Manoi: 
Derelict  Lands:  Waste. 
DEMY-MARK,  when  it  is  to  be  ten- 
dered^. ,, 755-6  n..  Append.  (17)  n. 

DEODAND;  I  definition  of,  and  its 
origin 77v1 

ii.  is  inquirable  by  the  coroner ^ 

iii.  nothing  is  forfeited  undl  found  by 
inquisition  to  have  been  the  cause  of 
death 774 

iv.  but  the  inquisition  has  relation  to 
the  death ib. 

V.  and  after  the  inquisition  the  sheriff 
is  answerable  for  tlie  value  ........   ib. 

vi.  and  may  levy  it  on  the  town  where 
itfell ib. 

vii.  so  that  the  value  ought  to  be 
found ib. 

viii.  the  forfeiture  is  saved  by  the 
party  not  dying  within  a  year  and  s 
day  ^ 

ix.  is  to  the  King,  or  his  grantee. ...   ib. 

X.  and  cannot  be  claimed  by  prescrip- 
tion.......    ^ 

xi.  formerly,  but  no  longer,  disposed 
of  by  the  crown  for  charitable  uses.,  ib. 

xii.  no  longer  any  distinction  between 
the  death  of  a  person  being  and  not 
being  within  the  age  of  discredon, 
when  killed  by  any  animal 774-5 

xiii.  a  clear  distinction  between  death 
occasioned  in  aqiui  duld  and  aqM 
salsa 775 

xiv.  in  the  latter  there  can  be  no  deo- 
dand,  even  if  it  be  an  arm  of  the  sea  ib. 

XV.  the  merchandize  of  a  ship  is  not 
forfeited  by  a  death  occasioned  bj 
a  fall  from  the  vessel 776  o. 

xvi.  that  which  is  the  immediate  cause 
of  death,  as  a  wheel  of  a  carriage,  or 
part  of  the  loading  of  it,  is  alone  for- 
feited  775,776-7 

xvii.  but  formerly  all  things  moving 

'  to  the  death  were  considered  deo- 
dands 775,  ftn- 

xviii.  the  value  of  the  wheel,  or  other 
thing  forfeited,  is  set  by  the  coro- 
ner's inquest,  and  taken  in  lieu  of  it  776 

xix.  when  the  violence  of  a  stream  is 
infiuential  to  the  >  death,  a  horse  or 
carriage  on  or  in  which  the  person  is 
riding  will  not  be  forfeited ^ 

XX.  it  is   immaterial  to  whom  the 
ownership  of  that  which  is  the  caose 
I       of  death  may  belong 
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danil  wiuon  torms  part  or,  or  it  af- 
fixed to,  the  frediold T7T 

xsii.  whether  a  bay  rick  U  forfeited 
wb«n  the  dentb  n  occanoBed  by  a 

fidi  from  it lb.  n. 

DBPOSiT.     See  Consi  or  Conax 

DERELICT  LANDS,  belong  to  die 
crown,  but  laodi  ini  perceptibly 
added  to  demetnei  by  alluvion,  Sec, 

bdoDR  to  the  lord 40,  801,  a. 

DESCENT;!,  of  copyholds  U  govern- 
ed  by  the  rules  of  common  law  33,  34, 
35,  55 
i).  a  perwn  to  take  a*  purchaser  jnay 
be  deKiibed  from  every  coune  i^ 

iii.  to  the  word»  'right  imn'  are 
sometimea  oa\y  daaiptie  pa-tonx.. ,     37 

iv.  and  B  peraon  may  take  ai  heir  in 
ipedal  tail  without  being  heirgeneral     ib. 

T.  but  no  person  can  prescribe  a  mode 
of  detcent  not  lanctioned  by  the  ge- 
.    neral  rule  of  law,  or  by  ciutom, ib. 

Ti.  the  heir  tokei  by  descent,  and  not 
by  purchase,  when  the  two  Hghta 
meet 55,  174 

Tii.  io  when  there  ia  a  limitadon  in 
the  tame  imtrumeut  to  the  anceitor 
forlife 57 

Tiii.  the  cases  «>  upon  the  luppoution 
that  the  heir  nai  no  elecbon 339 

ii.  the  rule  extends  equally  to  a  de- 
viie  to  the  heir  with  an  executory 
device  over,  and  to  a  devise  from  the 
h^  upon  a  contingency. ib. 

X.  and  to  a  devite  to  the  bar,  charged 
with  debts 56,341 

xi.  by  what  form  of  surrender  or  de- 
vise the  descent  may  be  prevented. .-55-6 

xU.  there  is  the  same  jure  rtfretmhh 
Itonti  in  customary  d^ent  as  at  com- 
mon law : 56 

xiii.  and  it  takes  place  in  descents  of 
copyholds  in  nature  of  gavelkind  and 
borough-english 35,  ss,  39 

xh.  the  customary  descent  of  gavel- 
kind extends  to  eoHBterals 35 

XV.  but  Dotof  borough  En^iih,  ex- 
cept by  custom ib.,  SG 

xvi.  ths  rules  by  which  the  course  of 
descent  is  continued  or  broken  ex- 
tend to   copyholds,  iMit  not  to  the 

prejudice  of  the  lord 5G 

xvii  the  deacentnot  chnngedb;  a  re- 
covery    56,81 

xviii.  is  changed  by  admittance  of  a 
mortc^ee 56,  341 

xix.  wbeti  the  descent  is  according  to 
^e  cuituro  of   boTough-mglish    or 


compellable  to  bnng  acopyboJd  mto 

hotch-pot 56 

xx.  ofcopyholdt  will  not  It^  an  entry, 
(and  sees  Be  4  W.  4-  C37.  ^.39.)..      59 
See  Copyholds,  xii,  xiii :  Cubxom, 
XX.  xxiii  to  xxiii;    Deviee,  d  to 

DETiNDE,  lies  for  heriots 462 

D£VlSE;i.  by  custom  copyholds  were 
devisable  without  a  surrender  to  will, 

even  before  55  G.  3.  c.  19S S64 

ii.  lands  possessed  at  the  date  of 
the  will  pass  by  a  general  devise, 
although  the  words  of  a  subsequent 

surrender  towill  arefiiture SG5 

iii.  a  devise  containing  a  desaiption 
applicable  to  afrer-purcfaased  lands 
will  pass  them,  when  surrendered  to 

uses  already  declared 966 

iv.  a  feme  covert  cannot  devise  pur- 
suant to  a  surrender  made  when 
sole 157,867,331 

V.  by  ajoint  tenant  puniunt  to  asur- 
render  to  will,  is  good,  though  the 
surrender  be  not  presented  till  after 
his  death 367 

vi.  prior  to  55  G.  3.,  c.  19S,  a  ge- 
neral devise  of  all  real  estates  would 
not  pass  copyholds  [but  now  see  ZW 
&  JCuJ^am  post  pi.  31] S94 

viL  unless  under  an  evident  or  con- 
structive intention ib, 

viii.  the  intention  is  implied  from  a 
surrender  Co  will 194 — 9 

ix.  the  cases  of  CAapnuin&  Harl,  and 
Jfjioi  &  Byai 395 

X.  implied  also  when  the  testator  has 
no  freeholds S96 — 7 

xi.  reference  to  Church  &  ^uW^and 
Judd  &  Pratt,  &c ib. 

xii.  presumption  of  Che  inten^on  will 
not  be  raised,  even  in  favour  of  cre- 
ditors, wbere  there  arc  freeholds .  S94 — 7 

xiii.  unless  the  freeholds  are  insuffi- 
cient  394,997—8 

xiv.  distinction  between  creditors  and 
wife,  or  children,  in  raising  the  pre- 
sumption of  intention S9S 

XV.  when  the  intention  will  be  pre- 
sumed from  superadded  words,  such 
as  '  which  I  have  surrendered  to  the 
use  of  my  will ' — or  '  and  which  ■  1 
have  surrendered,  &c.'  or '  the  copy- 
hold parts  thereof  having  been  sur- 
rendered, &C.' 399,  300 

xvi.  the  late  case  of  Sinitt  &  Finch   300 

xvii.  the  still  more  recent  case  of  Ox. 
enforth  &  Cawkvieii ib, 

xviii.  but  words  similar  to  the  above 
coiutrued  as  a  mis- 
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taken  affirmation,  and  not  as  ex- 
ceptive    299, 300 

idx.  how  debts  are  to  be  raised  when 
charged  on  both  freehold  and  copy- 
hold   298  n. 

XX.  the  words  *  freehold  and  copy- 
hold lands,'  raise  the  presumption  as 
to  unsurrendered  copyholds,  even  if 
the  testator  possesses  others  which 

have  been  surrendered 301 

xxi.  authorities  and  dicta  which  ap- 
pear to  the  author  to  be  irreconcile- 
able  with  the  late  case  of  Doe  & 
Ludlam  in  C.  B.,  deciding  that  since 
the  act  of  S5  Geo.  3.,  a  general  de- 
vise of  real  estates  will  pass  copy- 
holds not  surrendered  to  will,  d- 
though   the  testator  has  freeholds 

301,  &c. 
xxii.  the  rule  in  Rote  &  Bartleitj  7 
Car.  1,  excluding  leaseholds  from  the 
operation  of  a  general  devise  of  land, 
does  not  apply  to  leases  for  lives. .  301  n. 
xxiii.  whether  under  a  general  devise 
of  lands,  copyholds  of  inheritance 
and  leaseholds  for  years  will  pass 

(Roe  d.  Pye  v.  Bird)    308 

xxiv.  whether  the  act  of  55  G.  3. 
has  supplied  a  surrender  in  favour  of 

a  power  of  sale. 309 

XXV.  or  so  as  to  defeat  a  widow's  free- 
bench ib.  n. 

xxvi.  the  construction  is  not  govern- 
ed by  any  express  legal  terms,  but 

the  intention  is  the  guide 309 

xxvii.  copyholds  pass  by  the  words 

*  my  freehold  ground  rent ' ib.  n. 

xxviii.  the  words  *  property,'  *  estate,' 
&c.,  may  pass  the  interest  as  well  as 

the  land 309, 310 

xxix.  even  the  words  '  personal  es- 
tate or  property/  will  pass  copy- 
holds where  the  intention  is  clear  . .     ib. 
XXX.  the  whole  remainder  of  all  those 
lands,  &c.,  after  a  devise  for  life,  held 

to  pass  a  fee 310 

xiXL  my  share  of  the  B.  and  other 

estates,  held  to  pass  a  fee 3 10  n. 

xxxii.  the  effect  of  general  introduc- 
tory words  *  as  to  my  worldly  estate, 

&€.'  (post  pi.  65,  64) oil 

xxxiii.  and  of  the  word  <  heredita- 
ments ' ib. 

xxxiv.  and  of  the  words  *  all  I  am 

worth,  &c.' ib. 

XXXV.  a  charge  which  might  continue 
beyond  the  life  of  the  devisee  will 
induce  the  construction  of  a  fee ... .  312 
xxxvi.  so  also  a  charge  in  gross,  or  of 

debts,  &c ib. 

xxxvii.   but  only  where  the  devisee 
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is  charged  personally 3IS  il 

xxxviii.  general  words  or  terms  of  lo- 
cality may  restrain  the  effect  of  the 
word  *  estate,'  &c 312 

xxxix.  but  the  words  *  all  the  said  et- 
talet^  engrafted  on  a  devise  of 'mes- 
suages, lands,'  &c.  for  life,  pass  a  fee  313 

xL  an  estate  in  fee  in  a  prior  devisee, 
may  be  implied  from  subsequentlimit- 
ations ih. 

xli.  a  reversion  in  fee  passes  by  a  r«- . 
siduary  devise  to  a  previous  de\isee 
of  particular  lands  for  life 313, 314 

xlil  when  a  general  devise  will  or  will 
not  operate  as  an  exercise  of  a  power  314 

xliii.  a  power  over  copyholds  may  in 
some  cases  be  executed  without 
taking  notice  of  it 514,315 

xliv.  but  a  general  devise  will  not  be 
an  execution  of  a  power,  if  the  tes- 
tator has  other  lands  to  satisfy  the 
words 315 

xlv.  equity  will  direct  an  inquiry  whe- 
ther there  be  any  thing  but  copyhold 
to  answer  the  devise 315  n. 

xlvi.  the  rules  in  freehold  cases  as  to 
words  of  recommendation,  and  ex- 
clusive dispositions  under  powers, 
apply  to  copyholds 315 

xlviu  the  courts  incline  to  annex  the 
legal  to  the  equitable  estate ik 

xlvui.    in  deciding  whether  trustees 
take  the  fee,  the  courts  are  influenced 
by  the  purposes  of  the  trust,  and  by 
the  copyhold  being  intermixed  with     • 
other  property  of  which  the  trustees  • 
have  the  fee 3I6 

xlix.  effect  of  the  words  *  to  be  irtau- 
/erred*  in  a  devise  of  copyholds  to 
trustees ih. 

1.  the  late  case  of  ChapnumSc  Prickett 
inC.  B 316,  &c 

li.  equity  will  give  effect  to  a  direction 
in  a  will  that  the  testator's  copyholds 
should  be  sold,  without  saying  by 
whom,  the  copyholds  having  been 
surrendered  to  the  uses  of  the  will. .  321 

lii.  but  the  heir  need  not  join  in  the 
sale  when  the  power  is  given  to  ex- 
ecutors, &C. ilk 

liii.  an  authority  to  raite  money  im- 
plies a  power  to  sell ib. 

liv.  references  to  aurtiorities  on  pow- 
ers of  sale ib.  n. 

Iv.  an  intention  to  give  all  from  the 
heir  by  turning  land  into  personahy, 
is  not  to  be  defeated  by  a  subse- 
quent event 3di— 2 

Ivi.  an  estate  may  arise  by  implication 
in  favour  of  the  heir,  but  not  of  a 
stranger . .' , 324 
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IviL  the  intention  will  prevail  if  dis- 
oovenible 332 

Iviii.  copyholds  particularly  favoured 
in  this  respect ib. 

Ijx.  construction  of  the  courts  in  se- 
veral cases  of  peculiar  devise ....  ib.,  &c. 

Ix.  a  subsequent  misdescription  will 
not  defeat  a  previous  devise  which  is 
cleer 323 

Ixi.  if  the  testator  be  intitlcd  to  two 
species  of  property,  the  one  precisely 
answering  the  description,  the  other 
not,  the  latter  will  not  pass 323 

Ixii.  the  word  *  farms '  may  include 
copyhold  where  the  testator  has  a 
farm  partly  freehold  and  partly  copy- 
'  hold  let  as  one  entire  property  ....  324 
.  Ixiii.  prefiitory  words  will  sometimes, 
but  not  always,  influence  the  subse- 
quent clauses  (ante  pi.  32) 324 

Ixiv.  the  courts  incline  to  a  construe^ 
tion  in  favour  of  creditors,  and  there- 
fore to  apply  prefatory  words  to  other 
parts  of  tne  will 330 

kv.  the  courts  incline  to  refer  the 
■    words  *  survivors  and  survivor'  to  the 
period  of  the  testator's  death ib. 

IxyL  case  of  a  devise  to  the  child 
with  which  the  wife  was  supposed  to 
be  enseint,  remainder  over,  but  the 

wife  was  not  with  child 325 

)    Ixvii.  the  divesting  of  an  estate  once 
vested  is  not  favoured ib. 

Ixviii.  devise  to  an  unborn  person  for 
life,  is  good,  but  a  limitation  over  to 

.  his  issue  is  too  remote • ib. 

Ixix.  effect  of  the  word  '  heir'  in  the 
singular  number,  with  or  without 
engrafted  words  of  limitation 326 

Ixx.  the  words  *  heirs  of  the  body' 
may  be  words  of  purchase 327 

Ixxi.  observations  on  the  case  oiJet- 
«oii&  Wright 326-7 

Ixxii.  a  word  of  purchase  is  construed 
as  a  word  of  limitation  when  used  to 
denote  a  class 328 

Ixxiii.  a  devise  over  on  death  of  a  de- 
visee for  life  without  issue,  creates 
an  estate  tail ib. 

Ixxiv.  a  devise  over  on  a  general  fail- 
ure of  issue  of  a  previous  devisee  in 
fee,  would  explain  the  word  *  heirs ' 
to  mean  heirs  of  the  body 328-9 

Ixxv.  the  words  '  without  issue'  and 
*  without  leaving  issue '  equally  im- 
port a  general  failure  of  issue 329 

Ixxvi.  the  possibility  of  issue,  and  not 
the  event,  is  the  criterion  for  deciding 
whether  a  devise  creates  an  estate  tail    ib. 

Ixxvii.  where  a  deviue  ^ball  be  con- 
strued a  condition,  and  where  a  limit- 
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ation • 329 

Ixxviii.  a  customary  heir  may  devise 
before  admittance,  since  the  act  of 
55G,,S,  (the  case  c^  King  &  Turner 
(V.  C.  court)  over-ruled  m  B.  R.  by 
Right  &  Banks.  And  see  King  & 
Tumefy  on  appeal) ....  Append.  (393)  33 1 

Ixxix.  by  the  wife  under  an  agreement 
before  marriage,  will  give  her  devisee 
a  good  title  in  equity ib. 

Ixxx.  of  an  equitable  interest  in  copy- 
holds may  be  by  an  unattested  will  •    ib* 

Ixxxi.  contrary  as  to  a  trust  of  cus- 
tomary freeholds .  • 332  n.,  676 

Ixxxii.  if  the  intention  be  clear,  a  ge- 
neral devise  of  all  real  estate  will  m- 
dude  the  trust  of  copyholds,  even  if 
the  testator  has  the  legal  interest  in 
other  copyholds 332 

Ixxxiii.  a  purchaser  has  a  devisable  in- 
terest before  admittance ib. 

Ixxxiv.  but  a  devisee  has  not: — (to  the 
authorities  add  the  late  case  of  PAt/- 
Upt  V.  Phimpsy  1  Myl.  &  Keen,  649.) 

268  n.,  333 

Ixxxv.  is  not  revoked  by  admittance 
under  a  siu'render  by  way  of  settle- 
ment, limiting  the  reversion  in  fee 
to  the  devisor,  and  made  previously 
to  the  surrender  to  will 333 

Ixxxvi.  is  supported  by  a  surrender  to 
will  made  previously  to  a  surrender 
to  uses,  limiting  the  reversion  in  fee 
to  the  devisor ib. 

Ixxxvii.  but  a  devise  is  revoked  by 
conveying  the  estate  away,  even  if 
taken  back  again  the  same  day  ....     ib. 

Ixxxviii.  and  will  be  revoked  in  equity 
by  an  agreement  to  convey ib. 

Ixxxix.  but  not  when  a  surrender  pur- 
suant to  the  agreement  would  not 
have  produced  a  change  in  the  estate 
of  the  testator 334 

xc.  the  case  of  Vauner  &  Jefferey, .  333-4 

xci.  a  devise  made  pursuant  to  an  equi- 
table  power,  but,  after  acquiring  the 
legal  fee,  is  revoked  by  a  surrender 
to  a  purchaser,  though  the  surrender 
could  not  in  equity  be  deemed  an 
execution  of  the  power 33S 

xcii.  a  refiisal  to  act  by  one  devisee 
in  trust,  vests  the  whole  legal  inter- 
est in  his  co-devisees  . . .  ^ ib. 

xciii.  is  not  revoked  by  accession  of 
the  lesal  fee 336 

i^civ.  the  courts  lean  to  a  partial  re- 
vocation only,  where  the  intention 
is  doubtful . . . , ib. 

xcv.  the  case  of  Hickt  &  Doe^  in  the 
Ex.  Ch.  \Note  the  decision  has  been 
confirmed  by  the  House  of  Lords,  see 
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8  Bing.  475.] 536 

xcvi.  is  revoked  bj  marriage  and  the 
birth  of  a  child,  but  not  by  either 
of  those  events  alone 538 

xcvii.  and  the  implied  revocation  may 
be  rebutted  by  parol  evidence  . . . .  ib.  n. 

xcviii.  reference  to  the  able  judgments 
of  Sir  George  hee  in  several  cases  of 
implied  revocation ib. 

xcix.  is  not  revoked  by  bankruptcy. .  338 

c.  lapes  by  the  death  of  the  devisee 
in  tne  testator's  lifetime ib. 

ci.  the  rule  that  the  heir  takes  any  in- 
terest undisposed  of  by  the  ancestor, 
by  descent,  applies  equally  to  a  de- 
vise to  the  heir,  with  an  executory 
devise  over,  and  to  a  devise  from  the 
heir,  tipon  a  contingency 339 

cii.  the  contrary  opinion  shown  by  a 
MS.  noteof  Serj.  Hill  to  be  founded 
on  an  erroneous  interpretation  of 
the  case  of  Scoii  h  Scott 339  n. 

ciii.  but  under  a  devise  to  the  heir  for 
a  particular  estate,  with  remainders 
over,  and  under  a  devise  to  him  and 
a  stranger,  as  joint  tenants,  &c.,  the 
heir  takes  by  purchase 339 

civ.  when  intermediate  rents  pass  by  a 
general  residuary  devise,  or  go  to  the 

heir. 341 

See  Ex£cuTO&Y Devise:  Descent: 
Will. 
DISCEIT.— See  Whit  of  Disceit. 
DISCLAIMER,  i.  the  effect  of  a  re- 
fusal to  act  by  one  devisee  in  trust, 
and  the  admission  of  his  co-devisee 
in  trust 335-6 

ii.  need  not  be  in  a  court  of  record, 
nor  by  deed Z55  n. 

iii.  the  effect  of  a  release  with  intent 

to  disclaim ib. 

DISCONTINUANCE;  i.  is  not  caused 
by  the  surrender  of  tenant  in  tail,  or 
of  a  husband  seised  in  right  of  his 
wife 59,  164 

ii.  but  the  surrender  by  tenant  in  tail, 
will  bar  the  issue  and  remainder  men, 
when  the  custom  does  not  require  a 
recovery 59 

ill.  gemhle  that  when  by  the  custom 
a  recovery  is  warranted,  it  will  not 
operate  as  a  discontinuance 60 

DISPEiNSATION.  — See  FoRriiiTuaE 
xxxiii,  cii,  cxi,  &c.:  Licenses. 

DISSEISIN;  i.  its  nature  defined  (tit. 
Cnslomary  Plmnis) 5G5,  &c. 

ii.  there  cannot,  properly,  be  a  dibsci- 
sin  of  copyholds 50^  93,   565  n. 

iii.  by  election 565  n. 

DISSEISOR,  is  not  capable  of  a  re- 
lease of  right 169 

See    Manoa    xxiii;    FoafEixuiiE 


MX.  r^"^  ^ ^  f^  1/ 1,  f 

DISSEISOR— coff^ntfAf. 

Ixvii,  cxv, 
DISTRESS;  i.  lies  for  non-perferm- 

ance  of  suit  by  copyholder 431 

li.  but  it  cannot  be  sokL ibi 

iii.  does  not  lie  for  an  amercemcDtfor 

non-performance  of  suit ib. 

iv.  for  rents 434 

V.  for  reliefs. 436 

vi.  for  heriot  service 438-9 

vii.  for  heriot  custom,  by  special  cus- 
tom  445 

See  Court  Baron  (tit.  Amercmeni) 
&  (tit.  Refief):  Court  Leet  (tit   . 
Amercement), 
DISTRIBUTION,  stat.  of,  (22  k  25 

Car.  2.  c.  10). — See  Gavelkind  it. 
DOME-BOC,  or  Alfred's  register  or 

code  of  Saxon  laws.    (See  Leet)...  808 
DOMESDAY,     and     DOMESDAY- 
*BOOK,  supposed  to  be  a  corruption 

of  Dome-Hoc 689, 690 

DOMESMEN.    (See  Leet) 808  o. 

DOVE-COTES,formerly  held  thatdiejr 
could  be  -erected  by  the  lord  of  a 
manor,  and  perhaps  by  the  parsoo  of 
a  parish,  though  the  erection  of  a 
dove-cote  by  a  private  person  would 
be  a  nuisance  presentable  in  leet;  but 
the  authorities  have  been  over-ruled, 
or  rather  denied.  (See  Leet^  5.  Ar- 

tieles  inqmrahle  there,) 886  D. 

DOWER.   See  Feeebench:  Custom. 

ARY  Plaints. 
DUE-DAYS.    See  Booi^'^days. 

EALDORMAN,  (m-  Alderwitn).    Sec 

Leet 807,&c,83l 

EJECTMENT;  i.  title  to  copyholds 
may  be  tried  in  action  of. 555 

ii.  semble  that  lessee  for  ycart  of  co- 
pyhold can  maintain  ejectment  with- 
out alleging  a  custom  or  showing  a 
license.* ;;...•........  553,&c 

iii.  although  the  defendant  need  not 
show  a  title  in  himself,  yet  be  must 
prove  a  subsisting  title  out  of  the 
lessor. ^55 

iv.  and  if  be  came  in  under  the  plain- 
tifF's  title,  he  could  not  dispute  it .  •    ih* 

V.  but  he  might  show  that  the  title 
had  expired ^ 

vi.  where  the  tenant  entered  under  the 
plaintiff's  title,  and  merely  paid  rentto 
the  lord  after  seisure  for  a  forfeiture, 
without  formally  renouncing  the  title 
of  the  plaintiff^  held  in  an  action  for 
use  and  occupation  that  the  defend- 
ant could  not  controvert  the  conti- 
nuance of  the  plaintiff's  title ^^^ 

vii.  it  can  only  be  maintained  under  a 
common  law  demise.  ^^ 

viii.  a  surrenderee  may  recover  upon 


ix,  it   ia  Buficieut  if  tfae  aibnitlance 
.    t&ke  place  at  any  time  before  trial. .  SSB 

X.  [be  ductrinc  applies  equally  to  a 
purchaser  and  mortgagee ib. 

XI.  may  be  brought  by  customoiy  beir 
before  admittance ib, 

xii.  not  requisite  that  he  should  be 
presented  es  h^ ib. 

3cdi.  may  be  brought  by  the  grantee 
for  life  in  a  reversionary  copy,  on 
the  death  of  the  life  named  in  the 
original  copy,  without  aduuttauce  556-T 
,  xiv.  a  person  cajuiot  recover  on  an 
equitable  title,  even  egaintt  bis  own 
trustee 557 

XV.  in  Doe  &  Wroot,  the  heir  of  the 
mortga^r,  who  had  not  surrendered 
to  will,  recovered  ia  ejectment 
against  his  devisees,  thdr  title  being 
iu  equity.  Lord  Elienborough  observ- 
ing, that  the  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a 
trustee  against  his  ceituy  que  tnul 
had  been  repudiated 55T-S 

xvi.  a  widow,  claiming  by  the  title  of 
freebcnch,  cannot  dispute  the  title 
of  tbe  lord  by  whom  her  husband 
was  admitted 558 

xvii-  how  to  be  brought  by  tenants  in 
comraon,  joint  tenaDts,  and  co-par< 
ceners ib, 

-XTiii.  inejectmentbya  tenant  in  com- 
mon a^ust  hii  companion,  be  must 
give  evidence  of  an  actual  ouster,  or 
produce  the  usual  consent  rule ib. 

XIX.  the  receipt  of  the  whole  rent  is 
not  alone  sufGcient  evidence  of  out- 
ter,  but  claiming  the  whole,  and  de- 
nying possesiitgii  to  the  plaintiff,  is 

so 558-9 

XX.  and  an  ouster  may  be  presumed 
from  lortg  uninterrupted  possession .  559 

mi.  the  legal  title  held  to  be  a  de- 
fence, though  twenty  years'  possession 
had  run  against  tbe  defendant  before 
he  took  possession ib. 

xiii.  it  is  not  sufficient  for  the  plain- 
tiff to  show  that  he  is  the  lord  of  the 
manor,  in  an  qectment  against  a  co- 
pyholder who  has  been  in  possession 
of  mine*  for  twenty  years    S60 

xxiii.  the  rule  is  applicable  to  cot- 
tages built  on  the  waste,  unless  the 
possession   is   shown   to  have  been  - 

permisuve ib.  n. 

SUV.  as  the  statute  of  limitations 
supposes  an  adverse  possession,  a  co- 
pyholder may  enter  within  twenty 
years  after  the  espiratian  of  im  ex- 


in  the  stqt.  of  21  Jac,  l.  C.  IC 5Gli-2 

xxvi.  by  the  a£t  of  J  &  4  W-  4.  c.  S7, 
an  entry  must  be  made  within  20 years 
after  the  right  &tt  accrued  [A.  3.]  ; 
but  persons  under  disability  of  infan- 
cy,  &c.  may  enter  within  ten  years 
after  the  disability  has  ceased  [$.  16.}; 
if,  however,  the  party  die  uDuertKe 
disability,  no  furtner  time  is  ajlowed 
because  of  the  disability  of  any  other 
person  [$.  I8.] ;  nor  can  an  entry  be 
made  after  forty  yean,  although  the 
party  should  have  remained  under  a 
disability  ducipg  that  peripd>  or  the 
ten  years  from  the  cessation  of  the 
disability  or  the  defease  of  the  pvty, 
should  not  have  expired  [j.  IT.}  Ap- 

pCTid.  (33t-3) 
See  Esi^BEAT  ilii. 
ELECTION ;  i.  doctrine  of  (vie.  that 
a  person  taking  benefidally  under  a 
will  must  atade  by  it  ■»  toio)  extends 
to  copyholds 341 

ii.  reference  to  a  note  on  its  oature 
and  origin 348  n, 

iiL  the  principle  is  compensation,  not 
forfeiture 318  n. 

IT.  and  where  tbe  intention  would 
not  have  been  sufficiently  manifest 
for  the  purpose  of  supplying  a  sur- 
render to  will  prior  to  the  act  of  55 
O.  3,  it  would  not  be  so  for  the 
pnrpdse  of  raising  a  case  of  election  344 

V.  circumstances  deAoTf  the  will  ought 
not  to  be  admitted  to  show  the  in- 
tention      ib. 

vi.  case  of  the  heir  of  the  widow  of  a 
copyholder  not  being  bound  to  make 
out  tbe  fact  of  tbe  widow's  election 
to  continue  B  mortgage  at  a  charge 
on  the  realty 6S  a. 

vii.  case  of  an  exchange  of  copyholds 
atler  the  date  of  tbt  will,  and  the 
co-heiresses  put  to  their  election.  .341-3 

viii.  case  of  an  enfranchisement  by  the 
heir  (who  was  also  devisee  for  life  of 
nn  estate  not  surrendered  by  the  an- 
cestor to  the  use  of  his  wiU^  and  bill 
by  remainder-man  against  the  devisee 
of  the  heir,  for  a  conveyance  of 
the  enfranchised  estate   343 

■X.  case  of  a  devise  to  the  widow  for 
life,  where  the  estate  had  not  been 
surrendered  to  will,  and  the  heir  put 
to  his  election 343 

X.  there  must  be  clear  evidence  of 
intention,  and  a  general  residuary 
devise  without  a  surrender  to 
will,    would    not  raise  a   cose   of 
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ELECTION— €Ofi(tnik?rf. 
election ••• S^3^ 

xi.  whether  the  rule  would  hold  since 
the  act  of  5S  G.  3.  c.  192 344  n. 

xii.  whether  a  general  devise  of  all 
freehold  and  copyhold  estates  of 
which  the  testator  should  die  pos- 
sessed, would  create  a  case  of  elec- 
tion against  the  heir  as  to  after-pur- 
chased lands.  «..• 345 

xiii.  case  of  disposition  of  estates  nqt 
devisable,  and  the  heir  put  to  his 
election,  with  reference  to.  other 
property  devised  to  him •    ib. 

XIV.  case  of  a  devisb  including  intailed 
lands,  and  the  heirs  put  to  their 
election • 545-6 

XV.  case  of  a  general  devise  in  trust  for 
a  son  for  \i&,  with  remainders  over, 
and  the  father  was  legally  and  bene- 
ficially intitled  to  certain  copyhold 
lands,  but  only  equitably  intitled  for 
life  to  other  copyholds,  with  remain- 
der to  the  son  m  tail. 546 

xvi.  the  doctrine  does  not  apply  to 
creditors ib. 

xvii.  is  not  binding  if  made  under  a 
mistaken  impression :  (exemplified 
by  the  case  of  Rumbold  &  Rumbold^ 
and  Kidney  &  Couumaker) ....  546,  &c 

xviii.  a  devise  of  copyhold  in  lieu  of 
dower  may  raise  a  case  of  election : 
(exemplified  by  Kidney  &  CotLssma* 
her) 347 

xix.  when  the  bequest  of  a  legacy 
will  raise  a  case  of  election,  and  when 

not. 546  n. 

ELECTION  FOR  COUNTIES.— See 

Vote. 
ELEGIT,  WRIT  OF.— See  Extent. 
EMBLEMENTS  as  between  the  lessee 
of  a  tenant  for  life  and  the  remain- 
der-man  534  n. 

See  Freebench  xlii:  Fo&feiturs 
Ixxxv. 
ENFRANCHISEMENT;  i.  is  a  con- 
version of  copyhold  into  freehold  te- 
nure, by  a  conveyance  of  the  fee  of 
the  particular  tenement  to  the  copy- 
holder  653 

ii.  a  person  admitted  and  recognised 
as  the  lord's  tenant,  though  he  should 
have  an  equitable  interest  only,  may 
receive  a  grant  of  the  freehold  • . .  •    ib. 

iii.  and  an  unadmitted  heir  may  ac- 
cept an  enfranchisement ib. 

iv.  probably  therefore  a  conveyance  of 
the  freehold  to  an  unadmitted  sur- 
renderee or  devisee,  would  operate  as 
an  enfranchisement ib. 

V.  but  under  a  feoffment  to  the  use 
of  others,  the  copyhold  interest  is 


ENFRANCHISEMENT— coh/miiaL 

saved  by  the  stat.  of  uses 655 

vi.  a  conveyance  by  a  grantee  of  the 
freehold  interest  is  equally  an  enfran- 
chisement  •  ib.n. 

vifl..  whether  a  release  to  the  copy- 
holder of  all  seignioral  rights,  with- 
out words  amounting  to  a  convey- 
ance of  the  reversiowiry  freehold  in- 
terest, operates  as  an  enfranchise- 
ment, or  only  as  a  contract  for  an  en- 
franchisement.    653-4 

viii.'i¥bether  an  ordinary  enfranchise- 
ment operates  as  a  merger  so  as  to 
accelerate  the  charges  upon  the  ma- 
nor  .• 654  0. 

ix.  it  behoves  a  copyholder  treating 
for  an  enfranchisement  to  ascertain 
the  lord's  title  to  the  fee,  as  the 
whole  copyhold  interest  is  merged  by 
a  conveyance  of  a  portion  of  the  free- 
hold    654-^ 

X.  a  contract  for  sale  of  an  estate 
as  freehold  which  turns  out  to  be 
copyhold,  cannot  be  enforced  in 
equity,  should  the  vendor  sot  be 
able  to  procure  an  enfranchisement  655 
xi.  the  enfranchisement  must  be  in 
the  copyholder's  own  name,  or  the 
copyhold  interest  will  still  subsist.. .  ib. 
xii.  so  as  tp  drive  the  purchaser  into 
equity  for  relief  against  proceedings 

at  law ib. 

xiii.  enfranchisements  under  powers 
call  for  particular  attention  in  this 

respect. ,- 655-6 

xiv.  by  the  particular  tenant,  is  for 

the  benefit  of  all  in  remainder.  ....  ^SS 
XV.  and  "his  heir  or  devisee  compell- 
able to  convey  the  legal  freehold,  on 
payment  of  a  due  proportion  of  the 

purchase  money ib. 

xvi.  but  a  remainder-man  would  haye 
no  equity  against  a  tenant  in  tail  in 

possession ib.  n. 

xvii.  the  principle  confirmatory  of  the 
case  o£Croft&  Lyster^  decided  in  1 675, 
where  husband  and  wife  were  seised 
of  a  copyhold  for  th&i  lives,  remain- 
der in  fee  to  the  wife 656 

xviii. '  the  late  case  of  Zhe  &  Jackson^ 
in  which  the  wife  had  been  admitted 
in  fee,  and  the  husband  took  a  con- 
veyance to  himself  in  fee  by  the 
words  grant,  enfeoff  &c.  with  fivery, 
and  it  was  held  that  the  deed  oper- 
ated as^an  enfranchisement  before 
livery,  so  that  the  course  of  descent 

was  not  altered 656-7 

xix.  by  tenant  in  tail  will  bar  the 

issue  and  remainder-men 657-8 

XX.  but  an  enfranchisement  by  tenant 
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for  life,  though  for  the  benefit  of  re- 
mainder-men, willnot  bar  issueiatnil  6 

x\\.  an  estate  tail  does  not  merge  by 
an  ecCession  of  b  greater  estate.  ■   65S 

sxii.  the  descent  ofthe  legal  fee  upon 
a  person  having  an  equitable  estate 
toll,  with  remainder  over,  docs  not 
operate  a»  a  merger,  the  equitable 
and  legal  estate  not  b 


xxiii.  operates  as  an  extinguishment 
of  commonable  rights,  which,  ther^ 
fore,  should  be  re-granted ib. 

zxiv.  the  rights  are  not  saved  hj  the 
use  of  the  word  '  appurtenances '.. . .     ib. 

XXV.  a  power  to  regrant  commons 
should  be  given  to  trustees  for  ea- 
franchi  semen  t. ib. 

xxvi.  though  the  right  of  common  is 
destroyed  at  law,  it  will  subsist  in 
equity ib, 

xxvii.  does  not  destroy  commonable 
rights  out  of  the  manor,  nor  a  right 
ot  way  over  the  copyhold  of  another  660 

ziviii.  releases  of  commonable  rights 
under  an  agreement  not  acted  upou, 
will  be  decreed  in  equity  to  be  can- 
celled   ib.  n, 

lucix.  under  an  allotment  of  freehold 
land  to  a  copyholder,  the  tenure  is 
not  changed,  except  by  legislative 
enactment 660-1 

XXX.  the  allotte*  would  therefore 
have  had  a  vote  at  an  election  for  the 
county,  even  prior  to  the  act  of  8 
W.  4.  c.  45 661 

xxxi.  reference  to  that  act ib.  n. 

xxxii.  since  the  Stat,  of  quia  em^'oref, 
services  cannot  be  reserved  on  an  en< 
francbisement 661 

xxxiii.  lembU  that  the  observation  in 
Griffith  k  Clarke,  that  the  rent,  &c. 
continued  by  the  saving  asaremoant 
ofthe  ancient  seigniory,  is  applicable 
only  to  lands  of  ancient  demeaue 


xxxiv.  will  in  some  cases  be  presumed 

(XXV.  even  against  the  crown 663 

See  Rent. 


£NTKY{  i.  mavben 

holds  where  the  original  entry  of  the 


e  upon  copy- 


gdoer 
ii.  and  is  not  tolled  by  descent  (see 

also  3  &  4  W.  4.  C,  37.  f .  39.) 565 

iii,  foTforfeituremustbewithiu twenty 
years 539 

iv.  in  Older  (o  satisfy  thestat.  of  limit- 
ation of  SI  Jac.,  or  to  avoid  a  fine 
levied  by  disseissor  of  copyholds,  an 
action  must  be  brought  within  one 
year  afler  entry 566 


(40») 


ENTRY-«»ifiB»*i 
V.  is  no  longer  equivalent  to  posses- 
sion (3  &  4  W.  4.  c.  S7  i.  10) 

Appmd.  (S30) 
vi.  restitution  of  possession  byjustices, 

Sec.  under  SlJac  1.  c.  15 565  n. 

See   WaiT   of   ENTav :    Escheat 
fat  applicable  to  freehold! ),  lli,  &c. 
EQUITA!3LE  INTEREST  j  L  in  co- 
pyholds, how  to  be  conveyed 2C3 

ii.  was  always  devisable  without  sur- 
render to  will  (add  PhiUipi  v.  Phil- 
lip* i  1  Myl.  &  Keen,  649) 866,  33i 

See  Escheat  fai  applicable  to  capi/- 

EQUITy!— See  Conars  or  Eqoity! 
Lord  of  ths  Manor  iii,  iv,  xxxiii, 
SiCi  Tbust  Estates:  Title  Deeds. 
EQUITY  OF  REDEMPTION;  i.may 
be  released  to  surrenderee  after  ad- 
mittance.     £43 

)L  biit  cannot,  properly,  be  exting;uisb- 
edby  surrender. ib. 

iii.  is  the  subject  of  surrender  to  will 
when  the  mortgagee  has  not  been 
admitted It; 

iv.  contr.iif  he  has  been  admitted  ib.  332 

V.  if  the  mortgagee  should  convey 
subject  to  the  equity  of  redemption, 
temble  that  it  may  be  kept  alive  for 
an  indefinite  period 484  n. 

Ti.  but  twenty  years'  possession  by  a 
mortgagee  is  prima  facie  a  bar.  . .    559  n. 
ERKOR. — SeeEviDiN'CE  xiv.;  Courts 

ESCHKAT  (ai  applicable  to  copyhoMi). 

L  an  escheat  is  uot  tlie  subj^t  of  re- 
servation        24 

ii.  is  not  subject  to  a  trust 133,  483-4 

iii.  unless,  perhaps,  the  lord  has  ac- 
cepted notice  ofthe  trust.  123,  483,  762 

iv,  on  death  of  mortgagee  without 
heirs,  (he  lord  takes  subject  to.  the 
mortgage,  for  there  is  a  distinction 
between  a  trust  and  a  power  of  re- 
demption  484  n. 

V.  the  lord  cannot  claim  by  the  title 
of  an  equitable  escheat 4S4 

vi.  unless,  perhaps,  when  the  lord  has 
accepted  notice  of  the  trust 485,  763 

vE  an  equitable  escheat  is  so  far  fa- 
voured in  equity,  that  the  heir  of  a 
trustee  cannot  compel  admission 
there IS3,  485 

viii.  but  the  admission  would  be  com- 
pelled at  law,  to  enable  the  party  to 
try  bis  title ib, 

ix.  is  an  extinguishment  of  the  copy- 
hold interest 764  n. 

s.  and  ofthe  customary  descent  (but 
sea  post,  Etcheat,  as  applicable  to 
freebolds  Xix.) ib. 
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xi.  unless  the  lands  are  re-granted  bj 
cop^ 764  n. 

xii.  IS  subject  to  freebench 92 

xiii.  and  to  a  lease  by  license 549 

■  xiv.  the  forfeiture  of  copyhold  is  to 
the  lord,  whether  held  in  fee  or  for 
life,  and  if  intailed  the  forfeiture  is 

for  the  life  of  the  offender 760  n. 

See  Lord  of  tre  Manob  xt.  xxiii. 
xli  to  xliv,  lix. 
ESCHEAT— (^a»  applicabU  to  Freeholds  J. 

i.  is  a  feudal  terra  • . . « « •  757 

ii.  is  a  title  neither  by  purchase  nor 
descent. 764  n. 

iii.  but  called  by  Lord  Co&e  a  casual 
profit « . .     ib. 

iv.  and  by  Braclon  a  species  of  rever- 
sion   , ib. 

V.  whether  a  foundership  may  escheat 

757  n. 

vi.  distinction  between  escheat  and 
forfeiture 758  &  n. 

vii.  forfeiture  for  felony  extends  to 
lands  acquired  after  the  offence ....  758 

Tlii.  what  attainders  give  escheat  to 
the  lord ib.  n. 

ix.  corruption  of  blood  is  taken  away, 
with  exceptions ^ ..... .     ib. 

X.  the  forfeiture  for  high  treason  is  to 
the  king , 758-9 

xi.  but  the  lord  takes  by  escheat 
when  the  heir  commits  treason  in 
the  life  time  of  the  ancestor «  759 

xii.  lands  vested  in  the  lord  by  attain- 
der of  felony  are  not  divested  by  a 
subsequent  act  of  high  treason ib. 

xiii.  forfeiture  for  high  treason  is  appli- 
cable to  lands  held  in  fee  tail  758  n.,  759  n. 

XIV.  and  to  a  life  estate,  as  well  in 
the  case  of  treason  as  of  felony  759  n.,  760 

XV.  the  forfeiture  is  before  office 
found 758  n. 

xvi.  of  petit  treason  the  forfeiture  is 
to  the  lord 759 

xvii.  but  the  king  has  a  year  and  a 
day ib.,  880  n. 

xviii.  on  reversing  outlawry  for  felony 
the  tenant  may  re-enter  on  the  lord 
by  escheat • '. . . .  759 

xix.  but  not  without  a  scire  facias ...     ib. 

XX.  so  the  heirs  of  an  accessary  con- 
victed and  executed,  if  the  principal 
should  reverse  the  outlawry,  and 
plead  to  the  felony,  and  be  acquitted    ib. 

xxi.  upon  outlawry  for  felony,  a  con- 
veyance pending  the  process  will  not 
defeat  the  lord  of  his  escheat. . . « . .   760 

xxii.  but  a  feoffee  might  traverse  the 
time  of  the  feoffment,  or  the  felony  •    ib. 

xxiii.  the  estate  of  a  trustee  is  for- 
feited by  attainder 759  n. 
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xxiv.  but  it  is  usual  for  the  cniwn  to 
re-grant  to  the  cestuy  que  trusts . .  759  n. 

XXV.  a  remainder  or  reversion  may 
escheat *...  760 

xxvi.  the  lord  by  escheat  may  distrain 
for  rent  reserved  on  lease  for  life, 
but  not  enter  on  breach  of  condhioB    ib. 

xxvii.  the  lord  may  have  intrnsioo,  or 
escheat,  on  abatement ib. 

xxviii.  but  not  the  benefit  of  a  war- 
ranty to  the  tenant ib* 

xxix.  nor  the  advantage  of  a  Touch- 
er, or  condition ib. 

XXX.  a  rent  charge,  an  advowson, 
common,  and  other  things  not  lying 
in  tenure,  cannot  escheat i>* 

xxxi.  but  will  become  extinct  by  death 
of  the  grantee  without  heir,  or,  if  a 
a  corporation  be  grantee,  by  its  dis- 
solution      ib. 

xxxii.  and  are  forfeited  on  attainder 
of  treason  or  felony 76&41 

xxxiii.  but  there  are  authorities  fii- 
vourable  to  the  lord  by  escheat . . .  ib.  n. 

xxxiv.  on  attainder  of  felony  the  lord 
is  to  have  the  title  deeds,  though 
they  are  said  not  to  be  forfeited ....  761 

XXXV.  a  trust  of  freehold  is  by  particu- 
lar statutes  forfeitable  for  high  trea- 
son, but  not  for  felony 761,  76S  n. 

xxxvi.  nor  is  the  trust  of  a  term  at- 
tendant on  the  inheritance  forfeitable 
for  felony, — contra  as  to  a  chattd 
real  not  attendant  on  the  inheritanee 

ib.  &  D* 

xxxvia.  the  lord  is  intitled  to  a  term  at- 
tendant on  an  escheated  inheritance.  «761 

xxxviii.  but  takes  subject  to  other  terms  763 

xxxix.  and  subject  to  a  roortgagor*s 
equity  of  redemptiom 76S  n. 

xl.  a  right  of  action  cannot  escheat. .  761 

xli.  but  a  right  of  entry  may,  yet  not 
so  as  to  ground  a  writ  of  escheat .  •    ilv 

xlii.  the  writ  of  escheat  abolished  by 
3  &  4  W.  4.  c.  S7.  and  the  right  of 
entry  on  an  escheat  thereby  limited 
to  20  years ib.  n.,  765  o. 

xliii.  a  right  of  entry  is  forfeited  to 
the  king  by  attainder  of  high  trea- 
son, but  a  right  of  action  is  not ....    ilk 

xliv.  on  the  death  of  a  trustee  without 
heirs,  the  land  will  escheat  at  law  . .  761 

xlv.  and  not  be  subject  to  the  trust 
in  equity ib.,  762 

xlvi.  reference  to  39  &  40  G.  3.  e. 
88,  authorising  the  crown  to  direct 
the  execution  of  the  trust  of  lands 
which  escheat 762  n. 

xlvii.  there  is  no  escheat  of  an  equi- 
table freehold,  for  a  use  was  not  for- 
feitable at  common  law  • 762 
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xlviii.  but  the  trustee  shall  bold  dis- 
charged of  the  trust 762 

xlix.  ft  devise  prevents  an  escheat ...    ib. 

I.  and  the  lands  are  bound  by  a  power 
given  to  executors  to  sell 763^ 

fi.  and,  perhaps,  in  equity,  by  an 
inrolied  conditional  surrender,  al- 
though the  surrenderee  were  not  ad- 
mitted   Append*  (404)  n. 

111.  an  escheat  is  prevented  even  by 
the  title  of  a  moiety  of  an  heir  . .  763  n. 

Hii.  the  lord  may  enter  for  an  escheat 
on  the  death  of  disseisee,  unless  the 
disseisor  has  aliened  by  feoffment  .  •  763 

liv.  a  disseisee  therefore  may  enter  on 
the  lord  by  escheat,  unless  there  has 
been  a  descent  from  the  lord  or  dis- 
seisor     ^b. 

Iv.  the  law  is  the  same  on  an  ordina- 

-  ry  alienation  b^  a  disseisor,  and  the 
death  of  the  alienee  without  issue  .  •     ib. 

Ivi*  the  lord  pleading  a  release  by  a 
disseisee  must  show  it 763  n. 

Ivii.  he  is  bound  by  avoidable  estates, 
as  a  feoffment  by  an  infant,  &c.  &c.  769-4 

Iviii.  but  not  by  every  estoppel . . .  •  764  n. 

lix.  iemble  that  the  course  of  descent 
of  freeholds  is  not  altered  by  an  es- 
cheat of  gavelkind  or  borough  eng» 
lish  lands * 764 

Ix.  even  on  an  escheat  to  the  King,  and 
a  re-grant  reserving  other  services    ib. 

Ixi.  gavelkind  lands  are  forfeited  for 
hi^  treason 758  n.,  764 

Ixii.  but  do  not  escheat  for  felony ...     ib. 

Ixiii.  nor  is  the  King  intitled  to  a  year 

-  ami  day  waste ».».. ..«..« 764 

Ixiv.  but  this  is  where  the  party  sub* 

mits  to  the  judgment  of  the  law, 
and  does  not  hold  in  outlawry  for 

felony »     765 

Ixv.  on  the  death  of  an  alien  the  King 
is  intitled  to  his  lands  upon  office 

'    found  . « •  • 765 

Ixvi.  unless  he  be  made  denizen,  and 
die  without  issue,  and  then  the  lands 

escheat ib. 

Ixvii.  but  a  son  born  after  denization 

prevents  the  escheat ib. 

Ixviii.  there  must  be  distinct  writs  of 
escheat  for  lands  held  by  distinct 

•   services ib. 

Ixix.  what  acts  will  bar  the  lord  of 

his  writ  of  escheat • ib. 

Ixx.  when  acceptance  of  rent  will  not 

'    be  a  bar  .  .  • •  • ib. 

See  Prerogative  Right* 
ESCHEATORS;  i.  the  acts  qualifying 
the  ri^ht  of  making  grants  of  land 
seised  into  the  King's  hands  before 
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escheators^  extend  to  an-  escheat 
where  no  immediate  tenore  of  the 
crown  is  (bund 764  n. 

ii.  the  act  of  9  &  5  Ed.  6.  avoids  an 
inqwsition  not  finding  the  tennre, 
equally  with  one  alleging  total  ig- 
norance      ib. 

Bi.  iernhle  that  the  King's  r^t  shall 
not  be  presumed  against  a  mesne 

tenure,  without  office  found ib. 

ESSOIN;  i.  suromai7  of  the  nature 
of  essoins,  and  the  rules  applicaMe 
to  them Append,  (15),  (66) 

ii.  copyholders  may  be  esMnned,  but 

cannot  do  suit  by  attorney  ...«••..  451 
ESTATE  TAIL ;  i.  is  only  by  particu- 
lar  custom « 67,  &c. 

ii«  such  a  custom  supposed  to  hove 
existed  before  the  stat.  de  doms  ....     €9 

iii.  distinguishing  characters  of  fee-tail 
and  fee  conditional ib. 

iv.  a  recovery  in  the  customary  court 
considered  as  a  bar  to  an  estate  tail 
of  copyholds,  in  analogy  to  the  prac- 
tice in  freehold  cases 70 

V.  barred  in  some  manors  by  surren- 
der only  .  •  • ..•••.««....     71 

vL  and  then  a  remainder-man  must 
have  the  consent  of  the  part^ular 
tenant « ib, 

viL  in  others  both  by  surrender  and 
recovery , •    ib. 

viii.  for  the  customs  may  be  concur- 

^  rent... ib. 

ix.  a  surrender  to  will  only  would 
be  sufficient,  unless  the  custom  re- 
quired a  recovery . .  •  • ib. 

X.  another  mode  is  by  forfeiture  and 
regrant 70,  71 

xi.  a  surrender,  perhaps,  the  custom- 
ary mode  before  the  stat.  de  donis  • .     78 

xii.  and  a  recoveiy,  and  forfeiture 
and  re-grant>  devices  to  avoid  its  pro- 
visions      ib» 

xiii.  mode  of  barring  by  a  feme  covert, 
where  the  custom  of  forfeiture  and 
regrant  prevails 7S,  ftc 

xiv.  a  devise  may  be  a  bar  under  par- 
ticular circumstances 75 

XV.  the  proper  mode  of  barring  when 
the  custom  is  silent •     ib. 

xvi.  or  when  the  practice  has  varied  •    76 

xvii.  when  trustees  to  preserve  con- 
tingent remainders  ought  or  would 
be  compelled  to  join  in  a  recovery  74^  &c. 

xviii.  the  proper  mode  of  barring  an 
equitable  intail 76-7 

xix.  whether  acceptance  of  a  surren- 
der of  the  legal  estate  by  cestuy  qve 
tnut,  will  bar  an  intail  and  remain- 
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dew 77-8 

XX.  in  the  case  of  an  executed  trust, 
or  equitable  estate,  the  same  forms 
are  requisite  as  when  the  estate  tail 
is  of  a  legal  character 78 

xxi.  but  in  the  case  of  an  executory 
trust,  or  mere  equitable  right,  any 
declaratory  act  is  sufficient ib.,  88 

xxii.  the  case  of  Hale  &  Lamb 78-9 

xxiii.  cannot  be  merged,  surrendered, 
or  extinguished  by  accession  of  a 
greater  estate,  nor  will  an  equitable 
estate  tail  be  merged  by  accession  of 
the  legal  fee 80 

xxiv.  may  merge  in  the  ultimate  fee 
by  being  changed  into  a  base  fee,  or 
into  an  estate  tail  after  possibility  of 
issue  extinct ib.  n. 

XXV.  of  a  bankrupt,  how  barred  since 
6  G.  4.  c.  16 80 

xxvi.  if  the  bankrupt  be  seised  in  re- 
mainder, the  commissioners  can 
only  convey  a  base  fee 81  n, 

xxvii.  is  barred  by  enfranchisement 

81,  657 

xxviii.  circumstances  may  raise  a  pre-     - 
sumption  of  an  intail  having  been 
barred •    81 

xxix.  the  recovery  in  value  is  confined 
to  lands  within  the  manor ib. 

XXX.  an  erroneous  recovery  is  not  as- 
sisted in  equity  acainst  a  purchaser, 
after  the  lapse  of  a  great  length  of 
time 82 

xxxi.  nor  will  equity  assist  a  remain- 
der-man   after  an  intail  spent  for 
.    many  years ib. 

xxxii.  femes  covert,  and  all  other 
persons,  were  authorised  by  I  W.  4. 
c.  65,  (repealing  47  G.  3,  c.  8.  and 
59. G.  3.  c.  80.)  to  suffer  recoveries 
of  copyhold  and  ancient  demesne 
land  by  attorney 82 

xxxiiL  whether  allowed  of  a  trust, 
when  it  cannot  be  created  of  the 
legal  estate  • • 8 J,  &c. 

xxxiv.  whether  an  estate  tail  of  copy- 
holds may  be  barred  by  a  fine  or  re- 
covery in  the  court  of  Common 
Pleas 86,  &c. 

XXXV.  or  by  a  fine  in  the  customary 
court,  when  no  particular  custom  in 
favour  of  it • 87 

xxxvi.  the  mode  of  barring  an  estate 
tail,  both  legal  and.eauitable,  under 
3  &  4  W.  4.  c.  74.  abolishing  recove- 
ries and  plaints  in  nature  thereof.  Append. 
(11),  (12),  (41, &c.),  (134,  &C.),  (340,  &C.) 
ESTOPPEL,  the  doctrine  of  is  not  ap- 
plicable to  copyholds 164^  168 

See  SuAAENDEB  Ixi. 
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ESTOVERS ;  i.  whether  copyholders 
are  intitled  to  them  of  common 
right S04-S 

ii.  custom  would  seem  to  have  esta- 
blished the  right  in  most  manors.. . .  504 

iii.  in  one  case  a  distinction  made  be- 
tween top  bouffhs  and  under  boughs  505 

iv.  where  there  is  no  house  there  can 
be  no  estovers 504  n. 

v.  may  by  custom  be  taken  on  any 
part  of  the  manor 505 

VI.  the  custom  is  not  extinguished  by 
neglect  of  usage ib.  n. 

vii.  nor  the  right  defeated  by  the 
lord's  alienation  of  the  waste  or 
woods,  nor  by  excepting  them  in  a 
demise  of  the  manor 505 

viii.  under  a  custom  for  the  tenants 
to  have  estovers,  trespass  will  lie 
against  the  lord  for  cutting  down 
trees,  not  leaving  sufficient  estovers,    ib. 

ix.  and  for  cutting  down  pollipgen 
[pollards]  whereby  future  loppings 
should  be  lost.  ^ 506 

X.  the  case  of  Ashmead  &  Ranger  fa- 
vourable to  the  general  right,  with- 
out a  custom 506 

xi.  but  the  judgment  therein  reversed 
in  Dom,  Proc.  by  eleven  lords  against 

ten • ib. 

See  Courts  of  Equity,  xvi. 
ESTRAYS ;  i.  an  estrav  is  any  beast, 
not  being  wild,  found  within  some 
lordship,  &c 777 

ii.  swans  and  cygnets  may  be  estrays, 
but  no  other  fowl ib. 

iii.  the  King's  beasts  cannot  be  taken 
as  estravs  .  ^ ibu  n.' 

iv.  may  be  claimed  by  grant  from  the 
crown.. 778 

V.  or  by  prescription ib. 

vi.  what  proclamation  should  be  made 
by  the  lord ib. 

viL  if  not  made,  the  owner  may  claim 
at  any  time ib.  n. 

viii.  tlic  lord  is  to  take  notice  of  com- 
monable beasts  marked 777  n. 

ix.  the  lord  may  retain  the  estray 
until  tender  of  a  reasonable  com- 
pensation for  expenses.. 778 

X.  but  should  demand  a  certain  sum, 
if  a  (juestion  arise  on  the  quantum 
of  satisfaction. ib. 

xi.  the  owner  is  to  identify  his  pro- 
perty, without  being  put  to  an  oath, 
and  the  lord  must  restore  it  at  his 
J>eril 779 

xii.  the  lord  has  an  abso(^te  property 
after  a  year  and  a  day,  but  not  be- 
fore      iU 

xiii.  whether  the  year  and  day  is  to   . 
be  computed  from  the  proclamation. 
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or  the  seisure 779  n. 

ziv.  the  property  of  infants  and  others 
under  disabilities,  is  equally  bound 
after  the  year  and  day. 784  a. 

XV.  but  the  lord  has  a  qualified  pro- 
perty, and  may  maintain  trespass 
against  a  stranger,  even  before 
seisure 779 

xvi.  or  trover ib.,  780  n. 

xvii.  but  could  not  amerce  him  in  the 
manor  court 780 

xviii.  and  the  King  by  his  prerogative 
has  a  property  before  seisure ib. 

xix.  whether  m  case  of  an  estray 
again  straying  into  another  lordship, 
the  property  is  in  the  first  or  second 
lord 779,  782 

XX.  if  the  husband  die  before  seisure, 
an  estray  taken  in  the  manor  of  the 
wife  belongs  to  her 779  n. 

xxi.  an  estray  cannot  be  worked. . . .   780 

xxii.  but  a  cow  may  be  milched,  and 
a  sheep  sheared •     ib. 

xxiii.  and  ordinary  restraint  used  to 
prevent  an  estray  breaking  down 
fences ...•••     ib. 

xxiv.  should  be  kept  in  loco  aperto  on 
the  demesne  lands ib. 

XXV.  the  bailiff  cannot  delegate  his 
authority « .  •     ib. 

xxvi.  no  action  lies  by  one  tenant  in 
common  of  a  manor  a^nst  another, 
who  should  alone  seise  an  estray, 

unless  by  prescription ib. 

EVIDENCE;  i.  what  evidence  of  title 
a  vendor  of  copyholds  is  bound  to 

'  produce  to  a  purchaser,  and  the 
practice  in  respect  thereto  as  regards 
stewards  of  manors 586-7 

iL  the  rule  in  freehold  cases  as  to  the 
custody  and  covenant  for  production 
of  deeds,  is  applicable  to  purchases 
of  copyholds •  • .  •  587 

ill.  so  also  as  to  attested  copies  of 
deeds,  not  on  record ib. 

iv.  but  although  court  rolls,  strictly 
speaking,  are  not  records,  it  should 
seem  that  a  purchaser  cannot  call 
for  attested  copies  of  authenticated 
entries  on  the  rolls ib. 

V.  whether  a  purchaser  of  copyholds 
is -presumed  to  have  notice  of  the 
entries  on  the  court  rolls 587-8 

vi.  court  rolls  are  of  a  public  nature 
^    for  the  benefit  of  the  tenants  as  well 
ad  the  lord 588 

vii.  the  courts  of  law  therefore  grant 
an  inspection  of'^them  in  a  question 
between  tenants •     ib. 

viii.  buttheright  of  inspection  is  con- 
fined to  persons  interested  •••••»••    ib. 
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ix.  the  court  refused  a  rule  for  in- 
spection where  the  lord  brought  an 
ejectment  to  recover  the  land  as 
copyhold,  and  the  defendant  claimed 
it  as  freehold 588 

X.  and  also  where  the  inspection  was 
desired  in  support  of  an  indictment 
against  the  lord 588-9 

xi.  in  an  action  by  one  copyholder 
against  another  for  an  encroach- 
ment, the  court  granted  a  rule  for 
the  plaintiff  to  inspect  and  take 
copies  of  the  originetl  minutes 589 

xii.  by  the  new  rules  for  establishing 
a  uniformity  of  practice  in  the  courts 
of  common  law  at  Westminster,  a 
rule  for  the  inspection  of  court  rolls 
is  absolute  in  the  first  instance  ....    ib. 

xiii.  but  court  rolls  are  evidence  only 
as  against  the  lord  and  the  tenants  588  n. 

xiv.  court  rolls  not*  being,- in  strict- 
ness, matters  of  record,  the  courts 
admit  an  averment  of  an  error  in 
them • 589 

XV.  it  is  more  usual  to  rely  on  the 
evidence  of  the  court  rolls,  than  of 
copies.. 590 

xvi.  and  although  the  rolls  are  ex- 
pressly exempted  from  stamp  duty, 
the  production  of  them  as  evidence 
of  a  surrender  made  out  of  court,  is 
no  evasion  of  the  act  CDoe  &  Mee, 

■  Append.  (395)  )   ib. 

xvii.  but  a  copy  of  court  roll  is  also 
good  evidence.. ib. 

xviii.  so  also  an  examined  copy,  if 
sworn  to  be  a  true  one. ib. 

xix.  if  copies  be  produced  aemble  that 
the  enjoyment  of  the  estate  is  to  be 
proved » ib.  n. 

XX.  held  in  one  case  that  the  signa- 
ture of  the  steward  was  not  neces- 
sary to  an  admittance  of  thirty  years* 
standing 590 

xxi.  in  copies  of  modem  date  the 
steward's   hand    writing    must   be  ' 
proved 591 

xxii.  and  according  to  the  report  in 
Fortescue  of  the  Duke  of  Simersei 
&  FrancCy  a  copy  of  admission  of 
forty  years'  old  was  rejected  in  evi- 
dence, because  the  steward's  hand 
was  not  proved  .  • . .  • ib. 

xxiii.  a  customary  of  antiquity  handed 
down  from  steward  to  steward,  al- 
though without  a  signature,  is  good 
evidence ib. 

xxiv.  the  books  of  the  steward  or 
bailiff  of  the  manor  chareing  him- 
self with  monies  received,  may  be 
produced  in  support  of  the  lord'4 
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claim  to  cwtomary  pajments  from 
the  tenants,  but  wkik>iit  proof  of 
actual  payment  woald  be  weak  evi- 
dence   591 

XXV.  it  was  lately  held  ia  C.  &  that 
a  book  received  by  the  steward  from 
his  fNredecessor,  and  accessible  to 
the  tenants,  in  which  was  entered 
the  fines  assessed,  whether  paid  or 
not,  was  properly  received  as  evi- 
dence; but  it  appeared  that  the 
steward  made  up  another  book  at 
the  end  of  each  year,  in  which  he 
entered  the  fines  actually  paid. . .  .591-S 

xxvi.  the  steward's  minutes  are  also 
open  to  the  inspection  of  the  ten- 
ants, and  as  errors  in  the  court  rolls 
may  be  corrected,  such  minutes  and 
the  drafts  of  the  rolls,  which  are  ad- 
missible evidence,  should  be  pre- 
served . . , 592 

xxviL  when   copyholds   are  devised 
to  the  heir,  he  must  give  evidence  of 
.    the  contents  of  the  will 341 

xxviii.  the  recital  of  a  will  in  a  copy 
is  good  evidence  against  the  lord  or 
.    a  stranger,  .••,*... ib. 

xxix.  but  not  evidence  in  a  dispute 
between  the  heir  and  devisee ib. 

XXX.  held  in  a  late  case  that  the  draft 
of  a  court  roll  is  more  in  the  nature 
of  an  original  than  a  court  roll  it- 
self  * 592^ 

xxxL  a  devisee  must  prove  not  only 
his  own  admittance,  ^nd  the  will,  but 
the  admittance  of  the  testator,  and 
his  surrender  to  will  (if  the  will  were 
made  prior  to  65  G.  3.),  and  his 
death,  and  the  determination  of  any 
prior  estates  .., ^  i .,.,...  ^ 593 

xxxiL  the  probate  of  a  will  is  not  evi- 
dence of  a  devise  of  real  estates. .  •  ib.  n. 

xxxiii.  the  identity  of  the  lessor  of 
th^  plaintiff  must  be  proved  in  eject- 
ment,   593 

xxxiv.  a  person  claiming  under  a  re- 
•  maind^r  man,  only  need  prove  the 
admittance  of  tenant  for  life ib. 

XXXV.  evidence  of  admittance  or  grant 
need  not  be  given  where  the  title 
does  not  come  in  question,  as  in  re- 
plevin.     ib. 

xxxvi.  the  seisin  of  th^  ancestor  must 
be  proved  in  ejectment  by  the  cus- 
tomary heir ;  and  by  what  evidence  595-4 

xxxvii.  proof  of  possession  and  per- 
nancy of  rents  is  prima  facie  evi- 
dence of  a  seisin  in  fee,  but  may  be 
rebutted  by  stronger  circumstantial 
evidence 594 

xxxyiii,  in  ejectuient  by  the  heir,  the 
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descent,  ia  to  be  proved  by  pank 
registers  or  authenticated  coj^ies... .  5|4 

xxxix.  the  possession  of  guardian  is 
socage  is  evidence  of  tlie  aeisiD  of 
thein&Bt ib. 

xl.  the  declaration  of  a  deceased 
occupier,  is  evidence  of  the  leisiaof 
the  person  under  whom  he  hel4  •  •  •  •  ib. 

xU.  the  customs  of  one  maaor  caaiot 
be  proved  by  evidence  of  the  cystous 
of  another  manor ib. 

xlii.  except  where  there  is  probable 
eround  of  similitude,  as  in  thie  border 
law,  and  the  tenant  light  estatei  ia 
the  northern  couaties^  and  ia  auae 
countries 594-5 

xliiL  a  verdict  for  or  agaipst  one 
customary  comaooner,  is  evidence  for 
or  against  another 595 

xliv.  sp  in  other  cases  of  public  prfr> 
scriptioa,  as  customary  tolls,  sad 
whether  the  verdict  be  reoeat  or 
anpient  .., ib. 

xlv.  but  the  verdict  is  not  conclusive.  ^ 

xl  vi,  a  tenant  not  claiming  by  acuiton 
ni9y  give  evidence  of  the  custom.. ..  ik 

xlvii.  a  steward  may  be  a  witness..  ib-iL 

xlviii.  whether  the  lord  may  be  a 
witness  for  a  copyholder i^ 

xlix.  a  copyholder  i$  an  incompeteat 
witness  to  prove  a  custoauuy  pght 
for  the  tenants  to  take  timber  for 
repairs,  without  assignment  of  the 
lord S95 

1.  a  custom  as  to  fines  cannot  be 
proved  by  lords  of  other  manors 
but  a  recent  subnusaion  of  several 
tenants  to  such  payments  is  admissible 
evidence .,.« 595-5 

li.  an  alleged  custom  may  be  disproved 
by  depositions  in  a  suit  i^nst  a 
former  lord , 596 

lii.  the  sam^  custom  not  being  m 
controversy  in  the  former  suit,  it 
could  not  be  objected  that  the  de- 
positions, if  declarations  only  of  per- 
sons deceased,  were  made  |>of<  fUtm 
molam •   il^ 

liii.  authorities  as  to  the  adoiissihility 
of  depositions  and  declarations. ....  597 

liv.  of  usage,  will  control  ancient 
admissions ^ 

Iv.  and  ev^p  a  judgment  may  not  be 
conclusive  evidence  against  bag 
usage  ••••••• ••«...  595  0* 

IvL  in  order  to  establish  a  light  to 
coals  under  a  freehold  tenement,  the 
lord  may  give  parol  evidence  of 
locality,  anq  evidence  of  general  re- 
putation as  well  as  acts  of  taking 
coal  ui)c|er  the  lands  of  other  free- 
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holclers •«  •  •  •  598 

•  lyii.  in  the  case  of  -a  will,  -parol  evi- 
dence is  adnrissible  only  where  there 
18  a  latent  amlviguity,  and  to  render 
thai  certain  which,  without  ihe  aid 
of  sudh  extrinfric  evidenee,  is  uncer- 
tain [Doe  d.  Oxenden  pit.  8ir  Arehur 
CMchesier  d^t.  in  error, 'Dom.  Proc. 
4  'Dow.  95.  And  see  Harrit  y.  i 
Bishop  of  Lmcoin,  and  -other  au- 
thorities, u£f</^*£&i,  2nd  Vol.  513  n.] 

ison.,  815  n. 
Iviii.  entries  on  the  court  toHs  are 
admissibletoprove  a  custom,  without 
showing  that'it  has  been  put  in  use. 

54,  59B-9 
lix.  so  entries  on  the  ro)k  of  a  custom 
for  a  widow  to  hold  the  estate  during 
her  chaste  'viduity  only,  is  sufficient 
evidence  to  ground  an  ejectment  by 
a  remaindei^-man,  for  a  forfeiture  on 
incontinence,  though  there  be  no 
instance  of  such  a  forfeiture  having 

been  enforced 598 

Ix.  but  reputation  nhne  is  not  evi- 
dence of  a  custom,  though  it  is  ad- 
missible-to  prove  the  existence  of  a 
manor,  the  distinction  being  that 
a  general  right  can  be  proved  by 
reputation,  but  that  a  particular  right 

cannot 5,  505,  598 

Ixi.  a  general  reputation  is  evidence 

to  extend  a  recorded  custom  ...  34,  598 
Ixii.  a  single  instance  may  be  suf- 
ficient to  prove  a  custom..  82-5,  76,  599 
Ixiii.  the  court  above  will  not  grant  a 
new  trial  on  the  suggestion  of  the 
verdict  being  contrary  to  evidence, 
where,  in  ejectment,  the  jury  decide 
upon -evidence  of  a  doubtful  nature, 
as  the  custom  may  be  tried  again  in 

another  ejectment 599 

Ixiv.  held  in  Roe  &  Parker,  that  an 
account  taken  by  the  homage  of  the 
custom  of  the  manor  1 50  years  ago, 
under  the  sanction  of  an  oath,  ought 
to  be  considered  as  a  true  one. . .  599  n. 
Kv.  evidence  of  a  tndov^t  estate  (mly, 
does  not  maintain  an  issue  that  the 
wife  of  a  copyholder  is  by  the  custom 

intitled  for  life • .  •  599 

Ixvi.  a  casual  destruction  of  deeds 
will  not  favour  (he  presumption  of 
facts,  contra  if  a  person  destroy  a 
court  roll  or  copy -designed 'to  be 

evidence  against  himself 600 

Ixvii.  old  parchment  writings  frdm 
amongstthe  muniments  of  the  manor, 
have  been  admitted  as  evidence  of 
the  reputation  of  a  prescriptive  right 
of  common,  against  an-aUeged  re- 
stricted right •  • ib. 
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Ixviii.  by  the  same  rule  that  old  leases 
are  evidence  in  fiivour  of  those 
claiming  under  the  lessors,  licenses 
may  be  given  in  evidence  in  support 
of  a  prescriptive  right  of  fishery,  if 
there  have  been  recent  payments  of 
rents  under  similar  lioenses,  or  acts 

of-ownership 600 

.  Ixix.  but  presentments  on  the  rolls 
are  not  evidence  of  acts  of  owner- 
ship by  the  lord ib. 

Ixx.  'w4ien  surveys  will  be  evidence. 

600,  601 
hcxi.  an  enrolment  book  of  leases  in 
the  office  of  a  bishop's  auctitor,  held 
tobe  a  public  docmnent  and-evidence 
for  a  lessee,  Ihe  counterpart  being 
lost,  and  the  original  not  produced  600  n. 
Ixxii.  in  the  recent  case  of  Rowe  & 
Brenton  an  ancient  extent  of  crown 
lands  found  in  the  proper  office,  and 
as  distinguishable  from  a  survey  or 
rental  ofa  private  manor,  was  deemed 
to  be  evidence,  although  the  com- 
mission could  not  be  found 601 

Ixxiii.  the  answers  6f  tenants  to  in- 
terrogatories put  to  them  at  an  as- 
session  court,  1  Eliz.,'were  allowed 
to  be  read,  without  producing  the 
interrogatories,  which  could  not  be 

found ib.  n. 

Ixxiv.  the  presumption  of  the  pro- 
prietory riffht  in  Slips  of  waste  is  in 
favour  of  the  owner  of  the  adjoining 
inclosure.  ivhether  freeholder,  lease- 
holder, or  copyholder,  the  lord  there- 
fore must  show  some  act  of  ownership  60 1 
Ixxv.  but  the  evidence  which  applies 
to  larger  portions  of  ¥raste,  applies 
also  to  slips    communicating  with 

them 602 

Ixxvi.  evidence  of  acts  of  ownership  by 
the  lord  upon  slips  of  ground  in  one 
part  of  a  manor,  may  be  extended  to 
acts  on  similar  lands  in  another  part, 
the  unity  of  character  or  ownership 
being  matter  for  the  judse  to  deter- 
mine upon,  in  the  consideration  of 
the  admissibility  of  the  evidence. 

{Doe  &  Kenip) 602 

Ixxvii.  the  presumption  made  in  fa- 
vour of  the  owner  of  inclosed  lands 
adjoining  to  slips  of  waste,  is  extend- 
ed to  lands  bound  by  the  sea.  shore..  603 
Ixxviii.  leases  of  minerals,  &c.  in 
other  parts  of  the  inclosed  waste,  are 
not  receivable  in  evidence  for  the 
lord,  unless  it  be  first  shown  that 
the  hcut  in  quo  forms  part  of  one 
intire  waste,  to  which  the  leases  are 

applicable ibi 

Ixxix.  payment  of  a  nominal  rent  on 
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three  occasions,  after  thirty  years' 
occupation  free  of  rent,  held  to  be 
evidence  that  the  occupation  b^gan 
by  permission 603 

Ixxx.  evidence  of  shooting  and  ap- 
pointing a  game-keeper,  &c.  does 
not  assist  a  claim  to  tne  right  to  the 
soil..^ ib.n. 

licxxi.  when  the  plaintiff  makes  title 
in  the  lord  of  a  manor  by  forfeiture, 
he  must  give  evidence  that  his  lessor 
is  lord,  and  that  the  defendant  is  a 
copyholder,  and  committed  a  for- 
feiture.. 603-4 

Ixxxii.  in  an  assise,  if  tenant  plead 
nul  tort  nul  disseisin,  he  cannot  give 
evidence  of  a  release  after  the  dis- 
seisin, but  of  a  release  before  he  may  604 

Ixxxiii.  a  tenant  in  a  writ  of  right 
who  joins  the  mise  upon  the  mere 
right,  cannot  give  in  evidence  a  col- 
lateral warranty,  but  must  plead  it...    ib. 

Ixxxiv.  the  tenant  is  first  to  give  evi- 
dence in  a  real  suit .  ..755,  Append,  (17) 

See  FORFBITURE. 

EXCHANGES;  i.  of  copyhold  lands 
can  only  be  ^ected  by  mutual  sur- 
renders    151 

iL  may  be  made  of  parsonage  and 
glebe  for  copyholds  by  55  G.  3.  c 
147 251,  Append.  (278) 

EXCOMMUNICATE,  persons  ex- 
communicated may  receive  a  grant 
of  copyholds 152 

EXECUTOR  AND  ADMINISTRA- 
TOR; i.    must  be  admitted  to  a 

term  of  years  in  copyholds 568 

ii.  and  pay  a  fine....'. 413 

EXECUTORY  DEVISE,  a  fee  upon 
a  fee  may  be  limited  of  copyholds, 
as  well  as  freeholds,  by  devise  . .  210,  &c. 

EXECUTORY  TRUSTS.  See  Trust 
EstaItes. 

EXTENT ;  i.   does  not  affect  copy- 

holds 60,  369 

ii.  except  perhaps  by  custom 405 

ill.  but  a  lease  with  license  is  extend- 
ible   60  n.,  548 

EXTINGUISHMENT;  i.  the  terra  is 
more  immediately  applicable  to  a 
transfer  of  the  copyhold  interest  to 

the  lord 645 

ii.  a  conveyance  to  the  lord  by  any 
form,  or  any  act  indicatory  of  an  in- 
tention to  relinquish  the  tenancy,  is 
an  extinguishment  of  the  copyhold 

interest ib. 

lii.  a  release  to  the  grantee  of  the 
freehold  is  equally  an  extinguish- 
ment   1 7  n.,  ib. 

iv.  but  the  severance  by  the  lord's 
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grant  is  not  in  itself  an  extinguidi- 
ment • 645o. 

v.  the  extinguishment  is  for  the  bene- 
fit of  a  mortgagee  or  devisee  of  the 
manor iU 

vi.  and  it  has  hitherto  been  consider- 
ed that  it  is  for  the  benefit  of  a 
remaindei^man,  and  of  a  person  in- 
titled  under  an  executory  devise 
over  ....•••.....•. 646 

vii.  but  in  the  late  case  of  Bit^kam 
&  Woodgate,  the  M.  R.  held,  that 
the  union  of  the  fee  of  a  customary 
fireehold  with  the  estate  for  life  of  the 
lord  of  the  manor,  was  a  8uq)ension 
only  of  the  seigniory  during  the 
lord's  life,  the  customary  fee  de- 
scending to  his  heir,  and  that  an  ex- 
tinguishment takes  place  only  when 
the  two  estates  have  the  same  dura- 
tion     ib. 

viiL  whether  a  conveyance  to  a  lord 
by  disseisin  is  an  extinguishment..  646-7 

ix.  the  copyhold  interest  is  extin- 
guished by  escheat  or  forfeiture. ...  647 

X.  so  also  the  customs  and  privileges 
annexed  to  it .*.    ih. 

xi.  semble  that  the  rule  extends  to 
copyholds  where  the  tenure  is  in  a«- 
tvre  of  gavel-kind  or  borough  eng- 
lish,  thoiigh  the  uni^  of  possesaon 
does  not  destroy  the  custom  of  ga- 
vel-kind or  borough  english  lands... 

40,  647&II. 

xii.  to  be  recollected  that  so  long  as 
the  demisable  quality  subsists,  the 
land  may  be  re-granted  again  by 
copy 19,  120, 647 

xiii.  and  the  rule  applies  to  an  es- 
cheat   20, 64  7 

xiv.  and  to  commonable  rights.. 647 

XV.  but  the  copyhold  interest  may  be 
suspended  only  by  an  union  with  the 
freehold,  as  if  the  copyholder  be- 
come seised  of  the  manor,  or  of  the 
freehold  interest  of  his  own  copy- 
hold, in  right  of  another,  or  vke 
verm •... 647 

xvi.  and  by  the  marriage  of  a  copy- 
holder with  a  feme  seignwreas,  the 
copyhold  interest  will  be  suspended 
during  the  coverture  only 648 

xvii.  cases  of  extinguishment  by  the 
wife's  acceptance  of  a  freehold  mtcr- 


est 


ib. 


xviii.  whether  the  lord  of  a  manor  on 
whom  a  copyhold  descends,  is  triba- 
tory  to  the  lessee  of  the  manor ;  and, 
if  an  extinguishment,  whether  the 
lessee  would  not  have  relief  ia 
equity 648-^ 
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zix.  the  aDnexation  of  the  freehold 
to  the  copyhold  is  also  an  extinguish- 
ment, as  by  the  acceptance  from  the 
lord  of  a  lease  for  years  of  the  copy- 
hold  649 

XX.  or  a  conveyance  or  lease  of  the 
manor ]b.»  653  n. 

xxi.  even  if  the  conveyance  were  in 
joint-tenancy,  or  of  the  reversion 
expectant  on  a  lease  for  years  649, 650  n. 

xxii  or  by  descent  of  the  manor  to  a 
copyholder 649 

xxiii.  whether  a  descent  of  the  ma- 
nor to  an  unadmitted  mortgagee  of 
a  copyhold,  would  operate  as  an  ex- 
tinguishment of  the  copyhold  tenure 

651-2 

xxiv.  the  acceptance  of  a  lease  of  the 
copyhold  would  be  an  absolute  ex- 
tinguishment   650 

XXV.  but  in  the  other  instances  the 
lord  might  re-grant  by  copy ib. 

xxvi.  an  extinguishment  is  also  pro- 
duced by  the  copyholder^s  joining 
^inth  the  lord  in  a  feoffment  of  the 
manor ib. 

xxvii.  the  law  distinguishes  between  a 
conveyance  of  a  portion  of  the  copy- 
hold interest  to  the  lord,  and  of  a 
portion  of  the  freehold  interest  to 
the  tenant;  the  former  being  held  to 
operate  as  an  extinguishment  of  the 
portion  of  interest  only,  and  the  lat- 
ter as  an  absolute  extinguishment .  •     ib. 

xxviii.  if  the  conveyance  of  the  free- 
hold interest  were  on  condition,  the 
copyhold-  interest  would  not  revive 
on  entry  for  condition  broken  1 19, 65 1  n. 

xxix.  the  lord  pro  tempore  cannot 
prejudice  a  remainder-man  or  rever- 
sioner    120,  651 

XXX.  acceptance  of  the  office  of  bai- 
liff is  not  an  extinguishment  of  the 
copyhold  interest 651  n. 

XXXI.  nor  is  a  lease  for  years  of  the 
manor  merged  by  acceptance  of  the 
stewardship  for  life ib. 

xxxii.  the  taw  of  merger  applies  to 
copyholds,  but  is  quite  distinct  from 
that  of  extinguishment,  therefore  a 
lease  by  copyholder  in  remainder 
will  not  be  ctrowned  by  the  surren- 
der of  the  life  interest  to  the  re- 
mainder-man   652 

zxxiii.  and  if  a  rero:under-man  grant 
a  rent  charge,  and  then  accept  a 
surrender  of  the  life  interest,  the 
rent  shall  commence  presently. 652 

xxxiv.  a  surrender  of  the  lease  of  a 
manor  does  not  affect  an  interest 
derived  under  the  title  of  the  lease..  651 
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XXXV.  reference  to  the  late  case  of 
Burton  v.  Barclay  &  Perkins,  on  the 

doctrine  of  merger  and  suspension  649  n. 

xxxvi.  temble  that  a  lease  of  copy- 
holds would  merge  by  an  assignment 

of  it  to  the  lessor 653 

xxxvii.  a  right,  or  a  power  over  copy- 
holds, coupled  with  an  interest,  may 

be  extinginshed  by  a  deed  of  release, 
and,  in  tne  case  of  a  feme  covert,  by 

surrender 243-4 

See  Enfranchisement  :  Release. 
FAIR,  appendant,  may  by  custom  be 

granted  by  copy  • 127 

FAIRS,    MARKETS,  TOLLS,  &c.; 

1.  are  annexed  to  many  manors  •  •  •  ^  788 

ii.  may  be  claimed  by  grant  or  pre- 
scription       ib. 

iii.  the  grant  is  usually  preceded  by 
a  writ  of  ad  quod  damnum ib.  n. 

iv.  even  then  a  grant  which  creates  a 
nuisance  may  be  repealed,  and  how  788-9 

V.  and  an  action  lies  b^  a  private 
owner  of  a  market  who  is  injured .  789  n. 

vi.  an  uninterrupted  user  even  for  20 
years  creates  a  prima  facte  right ....  789 

vii.  but  is  no  protection  against  pro- 
ceedings for  an  usurpation ib. 

viii.  assise  of  nuisance  lies  when  a  fair 
or  market  is  set  up  without  patent .  ib.  n« 

ix.  encouraging  a  market  is  at  most^a 
misdemeanour  and  no  usurpation  of 
franchise,  therefore  quo  warranto 
does  not  lie ib. 

X.  whether  an  information  in  nature 
of  quo  warranto  for  an  usurpation 
upon  the  crown  can  be  granted  on 
the  application  of  a  private  person . .    ib. 

xi.  the  remedies  given  to  the  grantee 
or  owner  against  a  person  erecting  a 
stall  on  his  own  ground  near  to  the 
market,  or  persons  selling  in  private 
houses 789,  790 

xiL  long  uninterrupted  usage  will  be 
a  bar  to  an  action  .  •• 790 

xiii.  whether  the  grantee  of  a  newly- 
created  market  can  maintain  an  ac- 
tion against  a  person  selling  market- 
able articles  in  his  own  shop ib. 

xiv.  a  fair  or  market,  under  a  general 
grant,  may  be  held  at  any  convenient 
place ib. 

XV.  and  when  limited  to  a  particular 
vill,  may  be  removed  to  any  part 
pf  it ib. 

xvi.  and  after  notice  trespass  lies  for 
going  on  the  soil  in  the  old  market 
place ib. 

xvii.  a  court  of  piepoudre  is  incident 
to  the  grant  of  a  fair  or  market  ....     ib. 

xviii.  so  also  the  right  to  appohit  a 
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FAIRS,  l&c. 

clerk,  yrkk   neasooaaNie  lees  of  of- 
fice   791 

xix.  the  covrt  of  piepoudre  is  a  court 
of  I'ocord « .  790  n. 

XX.  the  satime  «£  ks  jwisdiotioo  ....    ib. 

KKi.  tolls  are  not  necessarily  ftocident 
to  a  -fair  or  market • 791 

zxii.  tenaosts  in  andeot  demesne  liftv« 
a  qualofied  •exemption    ^rom   toll 

692-5,  788  n, 

jcKiti.  :when  the  .toll  granted  is  unrea- 
sonable, it  is  a  frae  fair  or  jBoafket, 
and  ithe  grant  of  toll  void  • 791 

xxiy.  the  exaction  of  an  outrageous 
toll  intitles  <llbe  King  to  seise  the 
'franchise ib. 

xxY.  toll  tnnrerse  may  be  claimed  by 
.    prescription;  so  also  toll  thorough 
tor   reasonable .  cause ;    (Brett    t. 
Bealei)... 791 

xxvi.  a  special  consideration  4)ot  ne- 
cessary to  support  a  claim  to  toll  tra^ 
verae ab.  n. 

Kicvii.  (what  evidenoe  is  coqaisite  to 

8up|Kn4  the  claim^  • ib. 

'  Kxvui.  {lersoDs  interested  may  ^om 

neoesaitybe  ooraptleot  witnesses. . .     ib. 
.  xxix.  the  distinction  between  toll  ira^- 
verae  and  toll  thorough   ^own  in 
Lord  Fahaumtk  y.  George  [addenda] .  791 

XXX.  when  equity  will  interfere  to  en- 
force the  lord'^Tight  to  toll 790  n.  | 

xxn.  -although  toll  maf  not  be  de- 
.    mandable,    the    owner    may   claim 
ttatiage  and  pioeage 792 

xxxii.  the  vemedy  for  this  is 'trespass,    ib. 

xxxiii.  stallage  and  pioeage  are  denoted 
from 'the  'right  to  the  soil ib.  n. 

xxxiv.  a<table  in  an  open  market  is 
considered  as  a  stall  • . » ib. 

XXXV.  the  party  intitled  to  stallage 
may  wave  the  tort  and  briqg  assump- 
sit      ib. 

xxxvi.  the  franchise  may  be  forfeited 

.  by  non-oiser  and  mis-user ib. 

xxxvii.  and  the  patent  is  to  be  re- 
pealed by  writ  oddrefacku ib. 

FAL8E  JUDGMENT;  does  not  lie  of 

copyholds 82,  565  n.,  582 

FEALTY ;  -See  Court  Baron,  Ixxvi, 

&c. :  Sbrvxces. 
FEES;  J.  are establisheil  by  custom . .  466 

ii.  must  be  reasonable  when  no  evi- 
dence of  usage  . . . .  « 466-7 

ill.  prescription  for  a  lord  to  have  a  fee 
for  holding  a  general  court  is  bad.  466  n. 

iv.  contra  for  a  special  court '.     ib. 

V.  by  custom  the  steward  may  hare 
the  sole  right  of  preparing  surren- 
ders 30,  ib. 

yi.  an  excess  insisted  upon  is  recover- 
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FEES- 

able  in  an  action  on  die  case 467 

vii.  perhaps  an  indictment  would  lie 
for  extortion ib. 

viiL  distinct  fees  lor  each  distinct  oo- 
pyliold  included  in  one  copy  cannot 
be  diai^ged,  except  bf  usage  (.Eeerett 
&  Gfyn} ib. 

ix.  but  the  steward  can  recover  for 
his  additional  trouble  on  a  qvntum 
mermt h, 

X.  a  sumender  to  uses  amy  operate  as 
a  severance  of  particular  lands ib.  n. 

xi.  the  case  of  Searle  Se  MarA  ap- 
pears to  have  been  decided  on  evi- 
dence of  usage ••  467 

xii.  the  rule  as  to  multiplication  of 
fees  is  confined  to  those  payable 
for  surcender  and  admittance  ....  467r4 

xiii«  distinct  iocs  were  not  chargeable 
on  su£^ng  a  xecovery  of  sqianite 
copyholds  by  one  plaint 468 

xiv.  each  undivided  shwe  is  a  distinct 
copyhold  for  the  steward's  l>enc&t, 
when  separate  lees  are  payable  by 
custom  for  eadi  xiistinct  tenement. .  468 

icv..  the  case  of  AUree  &  Sadt^  es- 
tablishing this  prinoipie •    ib. 

xvi.  but  the  right  is  not  generally  in- 
sisted upon l69 

xvii.  one  set  of  £ees  only  due  on 
admission  in  coparcenaty,  unless 
the  coparceneiseteGt  to  be  admitted 
separately •    ib. 

xviii.  the  steward  may  reiiiae  admit- 
tance until  his  fees  are  paid 351  n. 

FEE  «1MPLE  CONDm<SrAL7i. " 
iiow distinguishable  from fee«tail ....    69 
ii.  is  coeated  by  a  surrender  to  a  man 
and  the  heics  of  this  body,  eacoept  by 

custom 70 

iii.  for  what  purposes  the  oooditioa 

is  performed  by  naving  issoe 69 

FEE  TAIL.   .See Estate  Tail. 
FEE  UPON  A  FEE,  (tit.  Suirender.) 

905,  ftc. 

FELO.DE  SE ;  i.  what  constitutes  the 
oienee 766,  &  n. 

ii.  his  goods  and  chattels  do  not  pass 
by  a  grant  of  bona  et  cataUa  fdonnm  766 

iii.  nor  will  debts  pass  b}*  a  grant  of 
the  goods  «nd  chattels  of  fiuons,  or 
felons  of  themselves ib.  n. 

« 

iv.  contr/iy9&  to  ready  money ib. 

V.  when  a  grant  of  onuda  bona  el 
cataila  will  pass  specialties  and  debts, 
and  when  not ib. 

vi.  no  person  under  the  age  of  di^ 
cnetion,  or  non  compos  can  bc^^ 
dese 766-7 

vii.  the.ofbnce  is  saved  by  not  dying 
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within  a  year  and  a  day  after  the  act  767 

Tin.  chattels  both  real  and  personal 
are  forfeited  by  the  oflence ib. 

ix.  what  ioiat  chattels  are  and  are  not 
ibrfeited  by  it ib.  &  n. 

X.  the  chattels  are  not  forfeited  until 
the  finding  by  the  coroner's  inqui- 
sition   • 769 

xi.  but  the  inquiMtion  has  relation  to 
the  act 767 

xii.  the  act  is  not  a  corruption  of 
blood,  therefore  inheritances  are  not 
forfeited ib. 

xiii.  nor  a  wife  barred  of  dower ib. 

xiv.  reference  to  the  act  of  parliament 
by  which  corruption  of  blood  is  taken 
away,  except  in  treason  and  murder  ib.  n. 

xv.  the  forfeiture  is  to  the  King,  or 
his  grantee »  . .     768 

xvL  and  a  title  cannot  be  made  to  it 
b^  prescription 769 

x?ii.  the  crown  usually  aathorises  a 
grant  of  administration  to  a  creditor 
of  the  deceased 768  n. 

xviii.  the  efiect  of  a  erant  of  the 
chattels  of  felons  of  tbemseWes,  as 
to  chattels  claimed  under  a  franchise 
forfeited   by  attainder   of  treason 

**after  the  grant ib. 

xix.  reference  to  4  &  5  W.  &  M.  e. 
2S,  preventing  the  necessity  of  plead- 
ing grants  of  felons'  goods,  deodands, 
&C.  to  the  coroner's  inquisition,  and 
€f  inroUing  the  whole  of  the  grant . .     ib. 

XX.  since  which  coroners  have  dis* 
continued  returning  their  inquisitions 
intoBwR ib. 

xxi.  the  coroner's  inquisition  should 
find  whether  the  party  had  any 
chattels,  and  q>ecify  the  same ;  but 
the  omission  may  be  supplied  by  a 
meliut  inquirendum ib.,  769  n. 

xxiit  what  ranst  be  pleaded  by  a 
grantee,  if  trespass  be  brought  for 
seisure,  after  sudi  finding 768  n. 

xxin.  the  goods  of&feio  de  se  are  not 
liable  for  his  debts  in  the  hands  of 
the  King • 769 

xxiv%  nor  in  the  hands  of  a  grantee, 
except  to  satisfy  crown  debts  ......    ib. 

XXV.  the  finding  by  coroner^s  inqui- 
sition must  be  on  view  of  the  body...    ib. 

xxvi.  th^  coroner  acts  both  ju<ficially 
and  miaisteriaUy ib. 

xxvii.  his  duty ;  and  what  is  requisite 
to  be  shown  by  the  inquisition. 

ib.  &:  n.,  772 

xxviii.  if  full  in  substance  the  coroner 
may  be  served  with  a  rule  to  amend 
a  defect  in  form 775 

xxix.  whether  a  coroner  can  act  by 
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deputy 769 

XXX.  he  may  be  committed  for  a  felse 
retimi 771  n. 

xxxi.  is  not  obliged  to  return  the  de- 
positions unless  under  special  cir- 
cumstances    770  n. 

xxxii.  what  presentment  is  to  be  made 
when  the  body  cannot  be  found. . . .  770 

xxxiii.  when  and  how  the  coroner's 
inquisition  may  be  traversed ........     ib. 

xxxiv.  or  a  meUiu  inquirendum  be 
obtained • 771 

XXXV.  oC  the  inquisition  set  aside. . .  ib.  n. 

xxxvi.  if  the  chattels  are  withheld, 
the  King  m^  proceed  by  inform- 
ation in  the  Exchequer  in  nature  of 
trover,  and  for  debts  by  information 
there,-or  in  B.  R. 77 1 

xxxvii.  a  grantee  of  the  goods  mi^ 
bring  trover,  and  action  of  debt; 
and  a  scire  facioi  for  debts  of  record  772 

xxxviii.  how  such  action  of  debt  is 
to  be  brought,  and  what  mtist  be 
pleaded ib.  n. 

xxxix.  the  forfeiture  is  saved  by  pardon 
before  inquisition  found 772 

xl.  but  not  by  a  general  pardon  after 
inquisition ib« 

xli.  which,  however,  may  operate  as 

a  release  of  a  debt ib. 

FEME  COVERT;  L  was  authorized 
by  1  W.  4,  c.  65^  (repealing  former 
statutes)  to  sufibr  a  recovery  by 
attorney,  (but  see  3  &  4  W.  4,  c  74)l    82 

ii.  may  be  a  grantee  of  copyholds ....  151 

ill.  but  cannot  take  under  an  imme- 
diate grant  from  her  husband ib. 

iv.  her  purchase  is  good  nntil  the 
husband  disagree 152 

V.  under  an  agreement  by  the  husband 
before  marriage,  may  cfevise  a  good 
title  in  equity 161-551 

vi.  but  her  marriage  is  a  revocation 
in  law  of  a  previous  will  ..••••  157,  551 

vii.  and  a  suspension  of  any  previous 
surrender 157,  267,  551 

viii.  what  powers  may  be  executed  by 
her *. 158 

ix.  semble  that  she  is  bound  by  a 
custom  to  seise  as  forfeited  tuter 
proclamations 55S 

X.  whether  intitled  by  descent,  or 
surrender  to  will,  or  otherwise,  she 
may  claim  to  be  admitted  under  the 
act  of  1 W.  4.  c.  65  (repealing  9  G.  1. 
c.  29.) •  •  •  •  556^  Append,  (516) 

xi.  the  act  gives  the  lord  a  remedy 
for  bis  fine 404,  Append.  (517) 

xii.  whether  she  could  have  conveyed 
a  trust  or  equitable  interest  in  copy- 
holds by  a   fine  in  the  court  of 

5  G 


1 


(520) 


GENERAL  INDEX. 


Page 


FEME  COVERT— cbfi/mti^^ 

Common  Pleaa  prior  to  the  act  of 

3  &  4  W.  4.  Ca  74,  abolishing  fines « .     86 

See  Fbeebench  :  Sureenoer,  xxvii 

to  Iv:  Admittance,  xxx,  xxxiii, 

xxxix,  xliii,  xlviii,  Ixxx  to  Ixxxiii : 

Fine,  xxix,  IxLv,  Ixv,  Ixvi :  Heriot, 

xli    to   xliii:    Forfeiture,    Ixxi, 

Ixxv,  Ixxix,  Ixxx,  Ixxxiii,  xcvi,  cxvii: 

Services 

FEOFFMENT    OF   COPYHOLDS, 

with  liverv  of  seisin  is  a  forfeiture, 

but  not.  without  livery 516,  531 

FEUDAL  SYSTEM;  i.  maybe  tfaced 

back  to  the  Saxon  polity 688  n. 

ii.  but  was  not  fully  established  till 
about  the  middle  of  the  reign  of 

William  the  Conqueror ib.,  727 

ill.  the  heriot  is  a  badge  of  it 437 

See  Court  Baron,  (§  2). 
FINES,   SUR-CONUZANCE,    &c.; 
i.  operate  as  a  bar  both  to  the  lord 
ana  copyholder  when  levied  by  a 

disseisor 86, 100 

ii.  but  a  fine  levied  by  a  copyholder, 
or  by  coUudon,  is  void  agamst  the 

lord ib.,  517,  518 

iii.  in  the  manor  court  will  not  bar 

an  estate  tail,  except   by  custom.    87 
iv.  but  would  perhaps    conclude    a 

■    copyholder's  interest ib. 

V,  abolished  by  3  &  4  W.  4,  c.  74. 

Append,  (340) 
See  Feme  Covert:    Forfeiture 
xii.,  xiiL 
FINE ;  i.  is  due  to  the  lord  on  the  act 

of  admittance 383 

ii.  but  is  sometimes  payable  on  the 

change  of  the  lord ib. 

iii.  the  case  of  the  Duke  of  Somertet 

V.  France ib. 

iv.  when  payable  on  the  change  of 
the  lord,  the  change  must  be  by  the 

act  of  God 384 

V.  the  heir  might  keep  the  lord  out 
of  his  fine  by  delaying  admittance, 
but  on  the  other  hand  the  lord,  on 
seisure  quoutque^  would  not  be  bound 

to  account  for  the  rents 354 

vi.  by  the  special  custom  of  some 
manors  no  fine  is  payable  by  the 

customary  heir 383 

vii.  is  payable  by  the  purchaser 384 

viii.  the  nonpayment  is  no  breach  of 
covenant  to  surrender  at  the  costs  of 

the  vendor ib. 

ix.  in  some  manors  it  is  certain,  in 

others  uncertain ib. 

X.  must  be  reasonable  and  not  exceed 
two  years'  improved  value,  deducting 

(^uit  rents. « 384,  395-6,  400 

xi.  whether  a-4ocal  drainage,  or  fen 


FINE-^cofiiimMT^. 
rate,  ought  to  be  deducted 407  a. 

xii.  a  full  fine  seldom  exacted. 385 

xiii.  to  what  cases  the  rule  as  to  two 
years'  value  does  and  does  not  extend 

ib.,  386-7 
xiv.  ancient  authorities  on  the  sub- 
ject   385  &  0. 

XV.  is  relaxed  on  the  admittance  of 

joint  tenants 388 

xvi.  from  whom,  however,  one  fine 
only  is  due • 389 

xvii.  which  under  the  rule  settled  by 
the  cases  of  Tatfhr  &  Pembroke^ 
and  Wilson  &  Uoare  can  never 
amount  to  four  years'  improved 
value ib. 

xviii.  the  case  of  WiUon  &  Hoare.  389,  &'c 

xix.  by  custom,  persons  already 
customary  tenants  pay  a  small  fine 
only  on  admission  to  other  copy- 
holds   387 

XX.  the  meaning  of  the  word '  se$qm'  ib.a. 

xxi.'  the  more  usual  custom  as  to  fines 
on  grants  of  copyholds  for  lives  .  •  387-S 

xxii,  the  case  of  Grant  &  AsiU  on 
the  subject  of  arbitrary  fines,  and 
deciding  that  the  lord  is  not  bound 
to  allow  any  sum  for  land  tax 395 

xxiii.  and  that  he  must  assess  a  sepa- 
rate fine  for  each  separate  tenement; 
and  can  only  recover  the  sum  assess- 
ed and  declared  upon 400, 401-3 

xxiv.  the  certainty  of  a  fine  must  be 
decided  by  the  court  rolls 403 

XXV.  and  will  be  disproved  by  a  vari- 
ation in  a  long  series  of  andent 
court  rolls «...    ib. 

xxvi.  a  few  contradictory  instances 
will  not  be  evidence  either  way  ....    ib. 

xxvii.  may  be  relatively  certain.. ib. 

xxviii.  the  heir,  by  waving  admittance, 
cannot  defeat  the  lord  of  his  fine, 
for  he  may  seise  guousque 404 

xxix.  in  case  of  inmncy,  or  coverture, 
or  lunacy,  the  lord  may  seise  ^uoicf- 
que,  or  adopt  the  provisions  of  the 
act  of  1  W.  4.  c.  65 ib. 

XXX.  h  payable  by  the  infant  and  not 
by  the  guardian - 404 

xxxu  is. not  payable  by  a  surrenderee, 
if  he  dispense  with  admission,  ex- 
cept by  custom ib. 

xxxii.  but  in  case  of  the  death  of  a 
surrenderor,  his  heir  must  be  admit- 
ted and  pav  a  fine ib. 

xxxiii.  for  this  reason,  semble,  that  a 
single  fine  only  is  payable  by  the 
heir  of  a  surrenderee : ib. 

xxxiv.  but  if  the  heir  of  a  copyholder 
die  before  admission,  the  lord  gets  a 
double  fine 405 
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XXXV.  must  be  paid  upon  Admittance 
under  a  forfeited  condition,  and  on 
the  re-admission  of  the  surrenderor .  405 
xxxTi.  is  due  on  the  admittance  of 
the  extendor,  when  by  custom  copy- 
holds may  be  extended ib. 

XXX vii.  being  due  on  admittance  only, 
is  not  payable  by  reason  of  the  stew- 
ard's acceptance  of  a  surrender  from 

an  unadmitted  surrenderee ib. 

xxxviii.  contra^  on  the  lord's  accept- 
ance of  it ib. 

xxxix.  one  fine  only  is  due  where  a 
particular  estate  and  remainders  over 

are  created ib. 

xl.  the  case  of  Barnes  &  Corke ib. 

xlL  one  fine  only  is  due  when  the 
particular  tenant  and  remainder-man 
join  in  a  surrender 406 

xlii.  may  be  assessed  on  the  particular 
tenant,  or  apportioned ib. 

xliii.  but  the  remainder-roan  is  not 
compelled  to  pay  his  portion  till  the 
deatn  of  the  particular  tenant ib. 

xliv.  when  the  remainder-man  is  sub- 
ject to  a  full  fine,  it  is  not  payable 
till  the  death  of  the  particular  te- 
nant   407 

xlv.  very  dear  evidence  is  requisite  to 
establish  the  lord's  right  to  a  fine 
from  a  remainder-man ib. 

xlvi.  the  case  of  the  Dean  and  Chap- 
ter of  Ely  V.  Caldecot ib. 

xlvii.  a  person  intitled  to  a  rent 
charge  is  not  contributory 406  n. 

xlviii.  whether  a  fine  paid  by  tenant 
for  life  would  be  a  lien  on  the  lands, 
on  the  principle  of  renewal  fines  for 
leases ib. 

xlix.  whether  the  remission  of  the 
fine  on  admittance  of  the  particular 
tenant,  discharges  the  remainder- 
man  406  n. 

1.  whether  the  lord  may  not  make  se- 
parate assessments ib. 

li.  should  be  taken  of  the  settlor  on 
his  re-admission  to  a  less  estate  than 
the  fee 410 

lii.  but  would  be  due  only  in  case  the 
settlor  daimed  to  be  admitted ib. 

liii.  is  not  due  in  respe(;t  of  therever-    • 
sion,  on  the  determination  of  a  par- 
ticular estate,  whether  or  not  the 
whole  interest  be  parted  with  by  the 
surrender ib. 

liv.  but  is  payable  by  the  heir  or  sur- 
renderee of  a  reversioner  or  remain- 
der-man      ib. 

]v.  and  by  the  surrenderee  of  a  par- 
ticular tenant ib. 

Ivi.  is  not  due  on  a  recovery  by  a  te- 
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nant  in  tml  already  admitted,  if  the 
•   plaint  be  brought  against  him,  or 

ao^ainst  the  copyholder  for  life 410 

Ivii.  but  would  be  payable  on  reco- 
very by  plaint,  upon  the  accruer  of  a 

new  title ib. 

Iviii.  and  Mr.  Watkins  was  of  opi- 
nion, that  a  fine  would  be  due  on 
the  admittance  of  the  tenant  to  the 
plaint,  if  the  recovery  were  suffered 

in  that  way,  ted  qu ib.,  41 1 

lix.  is  not  due  on  performance  of  a 
condition     by    a    surrenderor,    or 

breach  of  it  by  a  surrenderee 411 

Ix.  by  joint  tenants ib.,  412 

Ixj.  by  coparceners ib. 

Ixii.  by  tenants  in  common 412 

Ixiii.  the  cases  of  Garland  &  Jekylly 
and  HoUoway  &  Berkeley,  over-rul- 
ing the  decision  in  Attree  &  Scutt^ 
that  the  multiplication  of  fines  and 
services  continue,  though  the  undi- 
vided shares  have  re-united ib. 

Ixiv.  as  the  husband  need  not  be  ad- 
mitted to  the  copyholds  of  his  wife, 

he  is  not  subject  to  a  fine. 413 

Ixv.  is  not  payable  in  the  case  of 
curtesy  and  dower,  unless  admit- 
tance be  necessary 415 

Ixvi.  nor  by  the  husband  on  the  death 

of  feme  covert  termor.  • ib. 

Ixvii.  is  due  from  an  executor  or  ad- 
ministrator   385  n.,  413 

Ixviii.  and  from  an  appointee  under  a 

power 413 

Ixix.  a  double  fine  may  be  saved  by 
giving  a  power  of  sale  to  executors.,    ib. 
Ixx.  is  no  longer  payable  out  of  the 

estate  of  a  bankrupt 414,  415 

Ixxi.  is  not  payable  either  by  the 
provisional  or  general  assignee  of  an 

insolvent  debtor 415 

Ixxii.   is  due  from  a  special  occupant 

ib.*  416 
Ixxiii.  does  not  accrue  on  a  release  of 

right 416 

Ixxiv.  is  not  due  from  a  disseisee  on 

entry  or  recovery  by  plaint ib. 

Ixxv.    nor  from  a  cettuif  que  trust  or 

those  claiming  under  him ib« 

Ixxvi.  nor  from  the  heir  of  the  mort- 
gagor, or  the  assignee  or  devisee  of 
an  equity  of  redemption,  if  the  mort- 
gagee be  admitted ib. 

Ixxvii.  nor  from  the  mortgagee  upon 
a  release  of  the  equity  of  redemp- 
tion   417 

Ixxviii.  but  it  is  to  be  paid  on  admit- 
tance of  a  trustee  or  mortgagee,  or 

his  heirs  or  devisees «.  416 

Ixxix.  and  the  trustee  may  reimburse 

3  c  2 
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himself  the  fine  and  fees  out  of  .the 

profits  of  the  estate... « 416n. 

Ixxx.  it  is  to  be  assessed  by  the  lord, 

except  by  special  custom 417 

Ixxxi.   must  be  assessed  severally  on 

admittance  to    distinct    copyholds, 

v^hether  the  admissions  be  contained 

in  one  or  several  copies ib. 

Ixxxii.   admittance  of  the  heir  under 

a  surrender  to  uses  would  be  a  sever- 
ance from  lands  left  to  descend  to 

him,  so  as  to  occasion  separate  fines 

and  fees ib.  n. 

IjLxxiii.  it  cannot  be  made  payable  out 

of  the  manor... 418 

luLxiv.  demand  of  it  is  sufficient  with- 
out entrv  on  the  rolls ib. 

Ixxxv.  when  an  entry  is  made  of  it 
the  sum  must  appear  to  be  a  l^ai 
fine,  without  regard  to  any  remis- 
sion from  favour. ib. 

Ixxxvi.  when  certain,  the  tenant 
must  he  prepared  to  pay  it ib. 

Ixxxvii.  but  the  lord  cannot  refuse 
admittance  because  it  is  not  tender- 
ed, even  if  certain ib. 

Ixxxviii.  and  when  uncertain,  he  must 
fix  a  day  and  place  for  payment  of  it  419 

fx^cxix.  in  some  manors  it  is  not  paid 
till  the  succeeding  court,  or  some 
fixed  period • ib. 

xc.  whether  in  that  case  the  lord 
may  refuse  to  take  a  surrender,  or 
to  admit  under  a  surrender  taken  by 
tenants  or  the  bailiff,  until  payment 
of  the  fine ib. 

xci.  a  custom  not  to  pay  till  of  full 
age  is  good ;  so  for  the  lord  to  seise 
till  payment. . . • ib. 

xcii.  refusal  to  pay  an  unreasonable 
fine  is  not  a  cause  of  forfeiture ib. 

xciii.  whether  it  must  be  tendered  to 
save  the  forfeiture ..  •  • ib. 

xciv.  denial  to  pay  a  fine  manifestly 
reasonable  is  a  forfeiture ib. 

xcv.  a  personal  demand  by  the  lord 
or  steward  is  necessary,  but  the 
steward  need  not  have  an  express 
authority  in  writing 420 

XGvi.  the  demand  must  be  of  the  spe- 
cific sum « ib. 

xcvii.  when  too  much  is  demanded, 
the  lord  may  re-assess  the  fine  and 
make  his  demand  de  novo. ib. 

xcviii.  the  reasonableness  is  to  be  de- 
termined by  a  jury ib. 

xcix.  the  rent  payable  under  a  lease  is 
not  conclusive  evidence  of  annual 
value ib. 

c.  the  late  case  of  Lord  Ferulfim  & 
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Ha^ifrd 4S0 

ci.,n^'aece$sary  for  the-lord  to  aver 

th^  reasonableness,  but  the  contrary 

is  to  be  shown  by  the  copyholder.. .  421 

cii.  no  relief  in  equity  by  a  single 
copyholder  i^nst  an  unreasonable 

fine lb. 

ciii.  but  a  bill  will  lie  to  settle  a  ge- 
neral fine » ib. 

civ.  is  recoverable  in  debt  or  assump- 
sit, except  on  admittance  of  infants, 
&c.  under  1  W.  4.  c.  65  • . . .  401,  421-2 

cv.  therefore  a  demurrer  allowed  to 
a  bill  in  equity 422 

cvi.  an  action  Cor  fine  on  admittance 
is  not  within  the  stat.  of  limitation 
of  21  Jac.;  but  ps^ment  would 
have  been  presumed  after  a  k^ise  of 
several  years*. .  -^ 421  & n. 

cvii.  by  stat.  5  &  4  W.  4.  c  42,  the 
action  b  .limited  to  six  years 

[addenda]  lOO  n.,  421  n. 

cviii.  is  no  charge  on  the  land 421 

cix.  the  lord  need  not  identify  the 
lands,  as  in  an  actictn  of  debt  for 
quit  rents ih. 

ex.  the  uncertainty  or  arbitniry  cba> 
racter  of  a  fine,  negatives  a  tenant 

right  of  renewal 42^  &€• 

FISHERI£S^-See  Frbb  Fi«sbky. 
FLOTSAM  MARIS.— See  Wbjbcc 
FOLOGEMOT  (orFOLCKMOTE,or 

BURGEMOTE).— See  Lbbt  809  b.,  811 
FORESTS,  the  several  courfea,    and 
notes  of  reference  to  the  forest  lavs 

793  &  notes 
See  Fees  Chase. 
FORFEITURE;  i.  copybobU  em^  be 
forfeited  even  after  severance 17 

ii.  a  surrenderee  has  no  iotevest  to 
forfeit  before  admittanee  IRoe  & 
Hioks] 171,  4aso. 

ill.  whether  a  surrenderor  woiUd  not 
be  answerable  for  waste  committed 
by  surrenderee  in  possccMOP..  •  • .  •  S^  n. 

iv.  but  the  lord  may  take  advantage 
of  an  act  of  forfiature  by  the  surren- 
deror, and  is  not  compellable  by 
mandamus  to  admit  the  surrenderee 
after  the  act  of  forfeiture 482-^  a. 

V.  the  case  of  Tke  Kmg  v.  Daroe  Jait 
St,  John  Mildmajff  (lady  of  the  ma- 
nor of  MarweU) iL,  532, 

^fprnd:  (404) 

vL  whether  the  lord  would  not  be 
bound  in  equity  by  an  inrolment  of  a 
previous  conditional  surrender 

Append.{^A)^ 

vii.  an  heir  may  forfeit  before  admit- 
tance  r 171 
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FORFEirURE^ctm^te^ 
Till,  the  lord  not  compellable  to  ac- 
cept a- fiurrender  framed  to  defeat 
his  right  of  entry  for  a  forfeiture.. . .  4«0 

IX.  a  copyhold  will  be  forfeited  by  a 
feoftnent  with  livery 516 

X.  but  not  without  livery ....  520  n.,  531 
XL  whether  a  letter  of  attorney  to 

make  livery,  will  create  a  distinction  5S^1 

ui.  a  copyhold  is  forfeited  by  levying 
a  fine  on  a  disseisin 516, 518 

xiii.  whether  by  a  fine  without  a  dSs- 
seimn 517,  518 

xiv.  is  forfeited  by  granting  a  lease  be- 
yond the  term  of  a  year  without  li- 
cense, except  by  custom 518,  544 

XV.  even  if  it  be  to  commence  in  fu- 
iuro, • m  518 

xvi.  or  bv  parol 519 

xvii.  and  though  the  lessee  do  not 
enter 516 

xviii.  no  distinction  between  an  ordi- 
nary  lease,  and  a  term  created  by 
way  of  securitv,  &c 519 

xix.  equity  will  not  relieve  against  a 
forfeiture  by  a  lease  not  warranted 
by  the  custom ib. 

XX.  and  a  few  instances  of  leases,  even 
40  years  back,  will  not  establish  a 
custom 518  n. 

xxi.  an  exception  of  the  last  day  in 
each- year,  or  other  such  device,  will 
not  save  the  forfeiture •    ib. 

xxii.  a  lease  must  have  a  certain  be- 
ginning and  end,  or  it  will  be  void, 
and  not  operate  as- a  forfeiture 519 

xxiii.  a  covenant  will  not  amount  to  a 
lease  to  create  a  forfeiture,  [several 
examples] 530 

xxiv.  if  the  license  of  the  lord  be  made 
a  condition  of  the  lease,  it  is  no  de- 
mise   521 

XXV.  no  forfeiture  if  the  agreement  is 
executory  only 521-2 

xxvi.  authorities  as  to  the  ground  of 
distinction  between  an  agreement 
which  passes  a  present  interest,  and 
which  is  executory  only •    ib. 

xxviL  the  reversion  may  be  forfeited, 
but  it  will  not  afiect  a  lease  granted 
with  license 522 

xxviii.  treason  and  felony  are  causes 
of  forfeiture,  on  the  attainder,  (whe- 
ther held  in  fee  or  for  life,)  but  not 
withont  attainder,  except  by  custom 

522,  525,  760  n. 

xxix.  and  the  forfeiture  is  to  the  lord 

523,  760  n. 

XXX.  but  not  so  as  to  divest  the  copy- 
hold interest  until  the  lord  enters 
{DoeScEvms) 522,525^ 

xxxL  in  some  manors  no  corruption 
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of  blood; « « •  • . .   529 

xxxii.  reference  to  the  act  doing  away 
with  corruption  of  blood,  except  in 
treason  and  murder,  but  which  does 
not  appear  to  extend  to  copyholds ..    ib. 

xxxiii.  pardon  afler  attainder  is  not  a 
dispensation  .  • « 524 

xxxiv.  has  relation  to  the  act,  though 
advantage  of  it  cannot  be  tdcen  until 
attainder 525 

XXXV.  but  an  assignment  of  personalty, 
for  a  valuable  consideration,  at  any 
time  before  conviction,  is  good  ....    ib. 

xxxvL  is  purged  b^  acquittal  when 
there  b  a  custom  to  seise  before  con- 
viction is  recorded ib. 

xxxvii.  whether  it  is  purged  by  allow- 
ance of  clergy  «.•••• ib. 

xxxviii.  case  of  a  forfeiture  by  the 
heir,  where  the  mother  was  admitted 
to  freebench« •«••....•..•  525 n. 

xxxix«  a  distinction  when  the  heir, 
who  commits  treason  or  felony  in  the 
ancestoi^s  lifetime,  afterwards  dies 
leaving  issue  inheritable,  and  when 
he  dies  without  issue 522--3  b. 

xL  copyholds  are  forfeited  by  outlaw- 
ry, but  only,  as  it  should  seem,  for  a 
capital  crime.    ..«..« 526 

xli.  whether  presentment  is  necessary 
to  intitle  the  lord  to  the  profits  of 
copyholds  on  outlawry  or  excommu- 
nication     ib.  n. 

xlii.  whether  the  King  shall  have  the 
profits  on  outlawry  in  a  personal  ac- 
tion  «....^ ih. 

xliii.  b^wtiStey voluntcay  & penmssive  526 

xliv.  distinction  between  the  one  de- 
scription of  waste  and  the  other* .  ib.  &c. 

xlv.  the  lord's  right  to  re-ent^r  is  the 
more  favoured,  as  no  action  of  waste 
lies  for  him. • « . .  • .  527 

xlvi.  by  neglecting  to  attend  a  court 
after  a  penonal  summons.  . .  * 52$ 

xlvii.  but  illness,  or  imprisonment,  or 
fear  of  arrest,  is  a  good  excuse 

ib.  n.,  529  n* 

xlviii.  by  refusing  to  be  sworn,  or  to 

f)resent 528 
ix.  by  disclaiming  the  lord ib. 

U  by  refusing  to  pay  a  certain  or  rea- 
sonable fine ih. 

IL  by  wilfully  refusing  to  pay  the  cus- 
tomary rent  if  demanded ih. 

liL  by  wilfully  withholding  services. .  529 

liii.  by  suing  a  replevin  on  the  lord's 
lawful  distress  for  rent  or  services  .  •     ib. 

liv.  by  inclosing  where  no  inclosure 
was  before,  if  prejudicial;,  or  Jtv  re- 
moving an  ancient  inclosuTQ  or  land- 
mark  .V; . .:,...    ib. 
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FOUFElTURE^^continued. 

Iv.  bv  forging  b  ciistumary  to  the 
lord's  injury 529 

Ivi.  whether  a  recovery  in  the  lord's 
court  by  a  copyholder  for  life,  as 
being  seised  of  the  inheritance,  is  a 
forfeiture ib. 

Ivii.  the  lord  can  only  seise  quoutque^ 
on  neglect  to  take  admittance,  except 
by  custom 404,  530 

Iviii. .  such  a  custom  would  not  affect 
persons  under  disability  29,  30,  B5S^  530 

lix.  infants,  &c.  are  protected  against 
forfeiture  for  non-admittance  by  1 
W.  4.  c.  65 356^  530 

Ix.  is  confined  to  the  interest  of  the 
offender  ...,«• 530 

Ixi.  by  one  joint  tenant  will  not  affect 
his  companions.  ...,.., ib. 

Ixii.  the  forfeiture  of  one  tenement 
does  not  extend  to  others  held  under 
the  same  copy,  but  originally  held 
separately ib. 

Ixiii.  but  a  forfeiture  of  part  extends 
to  the  whole  of  the  tenements  held 
originally  under  the  same  copy ....  ib.  n. 

Ixiv.  whether  there  is  any  distinction 
as  to  waste ib. 

Ixv.  a  release  or  bargain  and  sale  in- 
rolled  will  not  create  a  forfeiture    18,  53 1 

Ixvi.  nor  a  surrender  in  fee  by  copy- 
holder for  life 531 

Ixvii.  nor  waste  by  a  disseisor ib. 

Ixviii.  or  by  cestuy,que  trust ib. 

Ixix.  or  a  guardian  (but  the  guardian-  . 
ship  would  be  forfeited) ib. 

Ixx.  or  a  stranger  without  assent  of 
the  copyholder ib. 

Ixxi.  or  even  with  assent  (if  a  feme 
covert), '. ib. 

Ixxii.  and  equity  would  relieve  if  the 
cop^holderwere  not  privy  to  the  act  532  n. 

Ixxiii.  waste  by  a  copyholder  is  a  for- 
feiture in  all  cases,  unless  occasioned 
by  the  act  of  God. 531-2 

Ixxiv.  waste  by  a  person  admitted 
wrongfully,  and  to  whom  the  right 
is  afterwards  released,  is  also  a  for- 
feiture   532 

Ixxv,  by  a  wife  with  her  husband's 
consent  is  a  forfeiture 533 

Ixxvi.  a  forfeiture  is  by  the  act  of  the 
lord's  tenant,  and  therefore  of  a  trus- 
tee, and  not  the  cestuy  que  trutt,  who 
has  no  equity  against  the  lord  •  • . » 531-2 

Ixxvii.  a  surrenderor  continues  tenant 
until  admittance  of  the  surrenderee, 
and  is  regarded  as  a  trustee 532 

Ixxviii.  the  case  of  TVte  King,  v.  Lady 
Jaqe  St.  John  MUdmay  {ante  pi,  v.) 

482-3  n.,  532-3,  Append.  (404) 

Ixxix.  th^  copyhold  of  a  feme  cqvert 
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is  forfeited  on  attainder  of  treason  or 
felony 533 

Ixxx.  but  as  a  general  principle  nd- 
ther  femes  covert,  nor  infants  under 
14,  nor  idiots,  nor  lunatics,  can  for- 
feit copyholds  ib. 

Ixxxi.  what  acts  of  an  infant  above  14 
will  be  a  forfeiture,  and  what  will 
not. ibi 

Ixxxii.  whether  the  lord  may  enter  as 
for  a  forfeiture  on  a  lease  being 
granted  by  an  infant ;  and  the  eSbft 
of  an  infant's  acceptance  of  rent,  or 
disagreeing  to  the  lease  at  full  age  533  n. 

Ixxxiii.  when  and  to  what  extent  the 
wife's  copyhold  shall  be  forfeited  by 
the  act  of  the  husband 534 

Ixxxiv.  an  act  of  forfeiture  by  a  lessee 
for  years,  will  forfeit  the  term  only, 
and  not  the  copyhold  interest    ....    ib^ 

Ixxxv.  upon  entry  for  forfeiture  the 
lord  is  intitled  to  emblements  as. 
against  .  the  copyholder,  but  not 
against  his  lessee,  except  the  lease 
itself  be  the  cause  of  forfeiture. ...    ib> 

Ixxxvi.  what  acts  of  forfeiture,  ac- 
cording to  the  opinion  of  some  text 
writers,  must  be  presented,  and  what 
need  not  be 535,i^ 

Ixxxvii.  presentment,  though  not  es- 
sential, is  advisable ib. 

Ixxxviii.  and  when  the   forfeiture  is 
not  by  an  act  in  court,  it  is  the  duty  ' 
of  the  homage  to  present  it,  for  the 
lord's  information 537 

Ixxxix.  neither  presentment  nor  seisure 
need  be  proved ib. 

xc.  but  the  act  of  forfeiture  is  to  be   . 
established  by  clear  evidence  ....  537-8 

xci.  whether  as  the  seisure  need  not 
be  proved,  a  suit  to  set  out  boun- 
daries may  not  often  be  dispensed 
with  by  bringing  ejectment 538  n. 

xcii.  the  lord  and  not  the  remainder- 
man is  to  have  the  advantage  of  a 
forfeiture  by  tenant  for  life,  except 
the.  lord  has  assented  to  a  surrender 
giving  the  remainder-man  the  advan^ 
tage  of  the  forfeiture 538 

xciii.  fpr  waste  by  tenant  for  life  the 
lord  may  enter,  though  there  be  a 
grant  in  remainder  expectant  on 
death  or  forfeiture. 538  &  n.,  S59 

xciv.  the  lord  pro  tempore  may  take 
advantage  of  a  forfeiture,  but  the 
entry  must  be  within  20  years 539 

xcv.  so  may  the  feoffee  of  a  single 
copyhold,  or  his  lessee ih. 

xcvi.  the  title  of  the  lord  by  whom 
the  husband  was  admitted,  cannot 
be  disputed  by  the  widow  holding  by 
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customary  freebench,  and  who  has 
cominitted  *an  act  of  forfeiture.  ....  539 
xcvii.  distinction  between  forfeitures 
causing  a  disherison,  and  forfeitures 

'  at  the  election  of  the  lord,  with  re- 
ference to  the  right  of  entry  by  the 
lord  in  remainder.     {Doe  &  HcHier^ 

'    and  Doe  &  Tnieman) 559,  540 

■  xcviii.  and  to  the  right  of  entry  by 
the  heir  whose  ancestor  did  not  take^ 
advantage  of  an  act  of  forfeiture . . .   540 

xcix.  whether  the  lord  in  remainder 
may  not  take  advantage  of  forfeiture 
for  waste 540  n. 

c.  a  right  of  entry  for  a  forfeiture  is 
Dot  devisable,  contra  as  to  a  title  of  en- 
try for  compelling  admittance  {Doe 

'    &  TVueman) 540 

ci.  if  the  ancestor  enter,  the  heir  may 
maintain  ejectment 541 

oil.  whether  the  acceptance  of  heriot 
service  would  be  a  dispensation  with 
the  forfeiture ib.  &  n. 

ciiL  the  succeeding  bishop  (lord  of  a 
manor)  may  take  advantage  of  a  for- 
feiture happening  during  vacancy  of 
the  See 541 

civ.  but  a  grantee  or  lessee  of  a  manor 
caiinot  taJc6  advantage  of  a  forfeiture 
happening  previous  to  his  grant  or 
lease,  as  a  right  of  entry  or  action 
cannot  be  transferred ib. 

cv.  cannot  be  divided,  therefore  if  co- 
parceners are  not  agreed,  or  if  one 
die,  no  advantage  can  be  taken  of  a 
forfeiture ib.  n. 

cvi  temble  that  the  king,  and  not  the 
lord,  is  to  have  the  advantage  of  a 
purchase  made  of  copyholds  by  an 
alien 541,  &c. 

cvii.  observations  on  the  King's  prero- 
gative right 542 

cviii.  on  a  purchase  in  the  name  of  a 
trustee,  without  the  privity  of  the 
lord,  whether  the  King  is  intitled  only 
to  tbe'ben^t  of  the  trust ib. 

ciz.  the  case  of  the  King  &  Holland  542-3 

ex.  whether  if  the  lord  admitted  an 
alien  in  ignorance  of  the  incapacity, 
equity  would  give  the  lord  the  bene- 
fit of  his  fines,  &c 542  n. 

cxi.'bv  what  acts,'  besides  licenses, 
forfeitures  may  be  dispensed  with.. .   549 

cxii.  acts  of  dispensation  by  the  lord 
pro  tempore  are  binding  on  the  re- 
mainder-man or  reversioner 550 

cxiii.  but  not  to  give  effect  to  a  com- 
mon-law interest ib. 

cxiv.  nor  can  acts  of  the  copyholder 
which  tend  to  disherison,  be  dis- 
pensed with  by  the  lord  pro  tempore    ib. 
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cxv.  a  disseisor  cannot  dispense  with 

a  forfeiture 550 

cxvi.  the  forfeiture  must  be  known  to 

the  lord ib. 

cxvii.  temble  that  an  admittance,  after 
incontinencr,  of  a  widow  intitled  to 
freebench  during  chaste  viduity,  is 

an  exception ib.  n. 

cxviiik  the  lord  shall  be  presumed  to 
have  notice  of  failure  of  suit  of  court, 

non-payment  of  rent,  &c 550 

cxlx.  whether  forfeiture  by  attainder 
of  treason  or  felony  can  be  dispensed 

with 550,    51 

cxx.  when  a  court  of  equity  will  and 
will  not  relieve  against  a  forfeiture  516  n., 

518,  519,  551-2 
See  Courts  of  Equity  :   Escheat 
{at  applicable  to  freeholdt)  vi,  &c : 
Presentment  of  Surrender  :  Li- 
censes :  Waste. 
FORMEDON.  —  Sec    Customary 
Plaints. ................   •.  575  &c 

FRANCHISES^See  Court  Baron' 

{§.  7). 
FRANKALMOIGN,  tenure  of  . .  673,  730 
FRANK -PLEDGE,  view   of.      See 

Leet 
FRAUDULENT  CONVEYANCES,  &c. 

i.  copyholds  are  within  the  stat.  of,  101 
ii.  reference  to  the  recent  case  oi  Doe 
&  Bottriell  (5  Bam.  &  Adolp.  131. 
2  Nev.  &  Mann.  64.)  ....  Append.  (217) 

iii.  fraud  (or  gross  negligence  imply- 
ing fraudulent  intention)  or  notice, 
requisite  to  postpone  a  party  who 

obtains  the  legal  estate 289 

FREEBENCH ;  i.  is  only  by  custom, 
which  therefore  governs  the  quantity 

and  duration  of  estate 59,  89 

ii.  where  gavelkind  tenure  prevails, 
the  wife  takes  a  moiety  for  her  wi- 
dowhood      90 

iii.  when  confined  to  chaste  viduity, 
instances  of  forfeiture  need  not  be 

shown 89 

IV.  the  term  viduity  may  be  explained 

to  mean  chatte  viduity ib. 

v.  temble  that  the  lord  is  bound  by  ad- 
mittance after  incontinency,although 

he  had  no  notice  of  the  act ib. 

vi.  peculiar  customs  as  to  restoration 
of  land  forfeited  by  incontinency  . .  ib.  n. 
vii.  is  of  copyholds  for  lives  by  the 

custom  of  some  manors 90 

viii.  a  wife  may  be  bound  by  custom 

to  claim  withm  a  year  and  a  day ...     ib. 
ix.  is   only   when   the  husband  dies 

seised ib. 

X.  except  by  custom ib. 

xi.  the  case  of  Riddell  &  Jennery  as 


n 
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FREEBENCH— con^tfiiiAf. 

to  the  customs  of  the  manor  of  CheU 

ienham Append,  (408) 

xiL  will  therefore  be  defeated  by  the 
husbaDd's  surrender,  even  if  the  ad- 
mittance be  after  his  death ib. 

xiii.  and  by  his  surrender  to  will, 
and  admittance  of  his  devisees  in 
trust ib. 

xiv.  and  b^  admittance  of  a  baigainee 
of  commissioners  of  bankrupt,  even 
if  the  wife  obtain  admittance  first . .     91 

XV.  and  by  the  admittance  of  a  mort- 
gagee • •    ib. 

xvi.  and  even  by  a  contract  for  sale. .     ib. 

xvii.  and  by  the  forfeiture  of  the  bus- 
band,  but  not  as  against  the  beir  of 
the  lord  in  some  cases ib. 

xviiL  sometimes  by  custom  the  second 
wife  takes  less  than  the  first,  and  the 
third  less  than  the  second 90  n. 

xix.  is  subject  to  a  lease  with  license, 
except  by  custom . .  •  • 98 

XX.  wnether  in  the  case  of  a  lease  for 
years  the  wife  is  to  be  endowed  of  a 
proportion  of  the  rent ib. 

xxi.  IS  destroyed  by  unity  of  the  free- 
hold   • ib. 

xxiL  exceptive  cases ib. 

xxiii.  but  is  good  against  the  lord  by 
escheat,  or  his  grantee ib. 

xxiv.  and  asainst  a  disseisor 93 

XXV.  the  widow  is  compellable  to  give 
efibct  to  the  husband's  covenant  to 
surrender  copyholds  as  an  additional 
security ib. 

xxvL  dying  seised  not  essential  in 
gavelkind  lands »^  ib. 

xxvii.  wife  is  not  dowabie  of  a  trust ..    ib. 

xxviii.  nor  is  the  wife  of  a  trustee 
dowaUe ib. 

xxix.  whether  the  widow  o^  a  trustee, 
whea  the  cethuf  que  trutt  dies  with-    ' 
out  aa  heir,  is  a  trustee  for  the 
lord ib. 

XXX.  may  be  claimed  by  the  widow  of 
a  purcoaser,  who  dies  before  admit- 
tance or  presentment  of  the  surren- 
der •  • .  r  • .  , 94 

xxxi«  and  by  the  widow  of  the  heir 
who  dies  before  admittance  ....  94,  358 

xxxiL  and  b^  the  widow  of  the  heir 
for  the  residue  of  the  lands,  when 
the  ancestor's  widow  is  already  enr 
dowed  t .    94 

xxxiii.  is  not  prevented  by  divorce  a 
metua  et  thoro ib. 

xxxiv^  is  barred  in  equity  by  a  join-        ^ 
ture  before  marriage  in  lieu  of  dower 
and  thirds  out  of  lands  of  freehold 
or  tkheritance ib. 

XXXV.  AQ  infant  is  bound  by  a  legal 


ftp 


FR£EBENCH-**eiMtftnti^dL 
jointnre,  but  not  by  a  jointure  of 
copyholds 94 

xxxvi.  an  infant's  right  to  wave  a 
jointure  is  not  dependent  upon  the 
competencv  of  the  provision ib. 

xxxvii.  held  in  one  case  to  be  bairedt 
though  the  wife  was  an  infant*  and 
not  made  a  party  to  the  articles  .. .  ib.  n. 

xxxviii.  is  barred  by  a  devise  in  satis- 
faction of  dower  or  thirds,  so  at  least 
as  to  put  die  widow  to  an  electioiL..94-5 

xxxix.  cannot  be  claimed  if  the  pur- 
chaser n€»;lect  to  take  a  surrender, 
or  when  the  surrender  is  void. 95 

xl.  the  incidental  qualities  of  dower 
attach  to  fireebench,  and  die  wife 
may  recover  damages  by  the  staL  of 
Merton ib. 

xli.  how  damages  are  recoverable  by 
that  Stat ib. 

xlii.  distinction  as  to  emblements 
when  the  wife  or  her  lessee  sows  the 
land ib.^n. 

xliii.  intitles  the  widow  to  sit  on  the 
homaige,  but  not  to  try  issues. . 95, 438  a. 

xliv.  is  a  continuation  of  the  hus- 
band's estate,  or  at  least  it  is  suf- 
ficient if  the  widow  challenge  her 
admittance ib. 

xlv.  but  the  rule  does  not  extend  to 
gavelkind  lands,  nor  to  manors 
where  the  widow  takes  a.  portion 
only  of  the  land 9$ 

xlvi.  the  widow  of  a  copyholder  can- 
not dispute  the  title  ofrhe  lord  who 
admitted  the  husband ib. 

xlviL  the  necessity  in  some  cases  of 
sedng  that  there  is  a  ^od  title  to 
lands  charge4  with  a  joiature  in  bar 


of  free-bench  ......... 
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xlviiL  how  the  widow  of  a  copyholder  • 
may  enforce  her  I'^it  to  freiebench  .    iK, 

See  Couaxs-oF  EquixiJxv.Txvi :       ^ 
Fine  Ixv  ;rH£aioT  xliii,  • 

FREEBURGH.    See  Leet \m 

FR££i{^,  implies  a  freeholderT  and 

extends  to  sole  corporations ^"745  n.    .'^ 

Fl^E  CHASE  OR  PARK;  i,  is 
either  by  arrant  of  lands  so  deno- 
minated, or  by  a  license  to  convert    * 

grounds  to  that  use ^',  79s 

ii.  bcung  a  collateral  inh^ipape^  a 

{>ersbn  may  hav^e  a  free  chase  as  be- 
onging  'to  his  maaor^  his  own 
woods  ....'••.^••••.^. •••.•,..  .793  n. 
iii.  the  chase  remains  after  purchase 

of  grounds  within  it ib. 

iv.  free  chases  or  parks  considered  as 
smaller  forests,  but  are  not  subject 
to  the  fbi^t  laws 798 
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FREE  CHASE,  &c.— «M8<tnM<i 

T.  but  there  are  iastasceB  of  gfaals  of 
royal  forests  to  a  subject  • .792  n. 

vi.  can  only  be  claimed  by  grant  or 
prescription »•  •  795 

TiL  a  determination  of  vert*  venison, 
or  indosure,  amounts  to  a  dispark- 
ment »...798'm 

viii.  what  are  denonunatoi  beasts  of 
chase  or  park • 794  n. 

ix.  commonable  n^bts  may  exist  aa 
well  in  forests  as  la  ch^Ma  or  packs 

793  IL 

X.  reference  to  expositioaa  of  the  lo* 
rest  laws » •  793 

xi.  the  seyeral  courts  by  which  their 
arbitrary  character  wns  maintained .  ih.  n. 

xiL  many  disafEbrestments  by  the  char- 
ter of  9  Hen.  3,  and  by  that  act  and 
subsequent  statutes,  and  also  by  lona 
disuser,  a  ^eat  reliwntion  efiected  <m 
the  severities  of  the  forest  laws  . .  794  n. 

xiiu  the  franchise  may  be  lost  by  non« 

user  or  abuser •«•  903 

FREE  FISHERY,  &c;  L  a  fW» 
fishery  is  generally  con^ered  as  an 
exclusive  right  or  taking  fish  in  an 
arm  of  thesea  •..•• •••••••»  798 

ii.  is  held  by  grant,  and  consideBed  aa 
a  royal  franchise  ••  • ••••  799 

SL  the  right  ought  to  be  at  Isastas  old 
as  thereign  ofHen.  3».». ib. 

IV.  and  dMis  not  admit  of  prBsump* 
tion ih»n. 

T.  the  term  extended  by  some  books 
to  public  rivers  thou^  not  ann»  of 
the  sea 79frn. 

▼i.  fishhig  with  stake  nets  on  the  sea 
coas^  near  the  mouth  of  a  rivar,  not, 
prohibited  by  the  Scotch  law ib. 

vu.  whether  persons  having  aright  to 
fish  with  nets  and  cobles  can  be  re* 
strained  fh)m  fishing  with  stake  nets    ib. 

viii.  there  cannot  be  a  prescriptive 
right  to  fish  in  the  sea^  as  annexed 
to  certain  tenements  •••.•  • •    ib. 

ix.  the  import  fAffeeJUkery^  aneral 
JUhtry^  and  common  ofptsaai^  and 
their  several  distinctions 799,  800 

1^  common  of  piscary  may  be  pre* 
scribed  for  as  appendant  to  land   • .     ib. 

xL  whether  ownership  of  the  soil  is 
necessarily  included  m  a  several  fish* 
ery 800 

xii.  fishery  in  a  navigable  river  de« 
scribed  '  teparaUm  pucariam^  is  aa 
incorporeal  and  not  a  territorial 
hereditament ib. 

xiii.  but  when  the  terms  of  the  grant, 
are  unknown,  the  grantee  b  presumed 
to  be  owner  of  the  soil ib. 

xiv.  particular  privileges  are  inconsist^ 


FREE  FISHERY,  9», 
ent  with  a  OKre  inoorpereal  fbhery »  90O 

XV.  which,  is  not  rateable  under  49 
Elii. ib.B. 

xvL  the  caae  of  ScratUm  lb  J^^n, 
showing  that  the  courts  incline  to 
the  construction  of  a  territorial  right  800 

xviL  and  eoofirminff  The  Kmg  & 
Lord  Vofhonmgk^  £at  lands  imper- 
ceptibly added  to  demesnes  by  allu- 
vion belong  to  the  kird 801  b. 

xviii.  every  subject  nmj  fish  in  navi- 
^ble  rivers » 801 

XIX.  die  Kino's  prerogative  right  be- 
ing confined  to  whale  and  stuigeon  .    ib. 

XX.  the  mle  extends  to  arms  St  the 
aea,  when  no  exclusive  right  exists 
prescriptively •• ib. 

xxi..  a  sukytct  may  have  a  prescriptive 
rttht  to  a  several  fishery  in  an  arm 
of  the  see ib. 

xxii.  a  sevecal  fishery  in  a  navigable 
river  may  pass  aa  appnrtenant  to  a 
manor ib. 

xxiii.  each  lord  has  a  moiety  of  the 
fishery,  when  a  river,  not  navigable, 
is  the  bettudary  of  tmo  manors  •  •  •  •  809 

xxiv.  when  no  manorial  ftaaehise  ov- 
ists, the  riffht  of  fishery  in  such 
rivers  is  in  the  praprietors  of  the  ad- 
joifliagkaidl ib. 

XXV.  aed  gencndly  extendt  ad  flhm 
metBumaput,  ••• .■ ib. 

xxvi.  thauwichise  of  firee  fishery  may 
be  lost  by  nemoer  or  abuser lb. 

axvii..  but  the  misoser  of  one  of  seve- 
ral finaachises^  is  not  a  forfeiture  of 
the  whole.  «.«^« ib.  n. 

xxviiL  nnlesft  when  one  i»  wholly  do- 
pendent  on  the  otherss ....  ^ ib. 

FREE  WARHEN;    L   can  only  he 
claimed  b^  giant  or  prescription....  794 

ii  may  exut  in.  a  forest  by  preserip* 
tion « .., 795 

iii.  bat  titers  arast. be  an  allewanee  of 
it  in  Byre ib.  n. 

iv.  i»  tmpaas*  minsf  a  gameieeeper, 
he  must.show.tne  giaat  of  firee  war*^ 

BBO*  • 794  n* 

V.  the  grant  gives  a  right  of  property 
in  bensta  and  fow)»of  warren 794 

vi.  what  are  so  denominated ib.  n. 

vii.  t^a  franchise  impliea  aa  exchisive 
pofner  of  kilfiaggamo 795 

viii.  but  it  is  not  necessarily  an  exckr- 
sive  right,  for  by  prescription  there 
majrba  a  right  to  fowl  in  the  warren 
of  another. 795  n. 

ix.  the  right  of  property  continues 
only  so  long  as  the  anteinls  continue 
wiinitt  the  franebisok 798 

X.  bHi  is.  not  changed  by  their  being 
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FREE  WARREN— oon^u^. 

hunted  into  the  grounds  of  another 
person  798 

.  xi.  an  alienation  of  the  lands^  is  an 
extinguishment  of  the  franchise 

794,  797  n. 

'xii.  but  it  may  be  reserved 794  n. 

xiii.  a  warren  appendant  to  a  manor, 
will  not  pass  by  the  general  word  *  ap- 
purtenances'    795 

XIV.  nor  will  the  right  pass  de  novo 
merely  by  the  general  words  of  *  free 
warren,  &c*  {Carry,  Snath)  [addenda]  794 

XV.  the  effect  of  the  words  '  and  to 
haye  free  warren  in  all  demesne  lands 
in  the  manor,  &c.*  (AU.  Gen,  v.  Par" 
sons) [addenda].  795  n. 

xvi.any  right  of  property  in  game 
ratione  soU^  is  clearly  subservient  to 

the  franchise  of  free  warren 797 

xviL  a  right  to  appoint  a  warrener  is 

incident  to  the  grant 797-8  n. 

xviii*  the  franchise  maybe  lost  by  non- 

usejr,  or  abuser 802 

See  Game  :  Demesnes. 

FRILAZIN.— See  Leet 805 

FRUJTS    OF   TENURE.— See   Es- 

CHEAT  ;  EsTaAYS  :   DsODANOBy  &c. 

GAME;  i.  whether  the  sole  right  of 

property  in  game. is  in  the  King  795-6  n. 

ii.  whether  lords  of  manors  have  any 
rights  founded  on  the  prerogative 
title  790-7  n. 

iii.  pr  apy  right  of  sporting  under  the 
operation  of  the  game  laws ib. 

iv.  their  powers  over  game  extended 
by  1  &  2  W.  4.  c.  32  .. .,, 797  n. 

v.  any  such  rights  may  be  lost  by  non- 
user.  . .  • , ib. 

vi.  by  what  acts  they  may  be  extin- 
guished, and  the  effect  of  such  ex- 
tinguishment       ib. 

vii.  whether  a  right  of  property  in 
game  is  vested  in  the  owner  of  the 
land  raiione  soli 795,  &c.,  798  n. 

viii.  the  right  will  be  presumed  as 
against  a  stranger 797  n. 

ix.  but  it  is  possessory  .only. .  •  ib.,  798  n. 
trAVELKIND;  i.  the  law  takes  notice 
of  the  custom  of  Gavelkind  and  Bo- 
rough English 32 

ii.  all  lands  in  England  said  to  be  of 
the  nature  of  Gavelkind  before  the 
Conquest 53 

iii.  lands  of  that  tenure  are  within  the 
rule  that  equity  will  in  some  cases 
supply  a  surrender 274 

iv.  a  younger  child  taking  by  descent 
by  the  custom  of  Gavelkind  or  Bo- 
rough English,  is  not  compellable  to 
bring  a  copyhold  into  hotcnpot  under 


GAVELKIND-conrfnW.  '  "^ 

the  statute  of  distributions 56 

V.  are  forfeited  for  high  treason  but 
do  not  escheat  for  felony. 764 

vi.  nor  is  the  king  intitied  to  year 

and  day  waste ib. 

See  Descent  :  Escheat  lix  to  Ixiii. 
GLEBB. — See  Exchanges  iL  • 
GRAND  SERJEANTY,  tenure  of, 

673  n.  730  o. 
GRANT;  i.  grantee  in  possession  may 
enter  without  a  formal  admittance. .  118 

iL  grantee  for  life  in  reversion  may 
enter  and  bring  ejectment  without 
admittance,  on  determination  of  prior 
estate ih. 

iii.  distinguishable  from  admittance. .    ib. 

iv.  cannot  be  made  for  a  longer  term 
in  the  tenancy  than  the  lord  has  in 
the  seigniory ib.,  120 

v.  the  lord  cannot  regrant  by  copy 
after  executing  a  common  law  assur- 
ance, or  if  the  land  be  extended,  or 
assigned  to  a  wife  in  a  writ  of  dower, 
but  if  kept  in  hand,  or  let  at  will,  he, 
or  his  heirs,  &c  may  regrant,  and 
the  grantee  will  hold  dischai^ged  of 
the  extent  or  dower. . ; 19,  120 

vi.  but  a  lease  by  the  King  will  not 
prevent  a  re-grant    ih. 

vii.  an  exception  of  the  court  baron 
in  the  grant  of  a  manor,  is  void,  bat 
the  rule  does  not  apply  to  a  grant  by 
the  King iso  o. 

viii.  an  exception  of  the  courts  and 
perquisites,' is  bad  as  to  the  courts . .    ih. 

ix.  a  grant  by  -  copy  for  the  lives  of 
others  successively,  does  not  give  an 
interest  to  the  cestm  qui  vies,  unless 
by  custom 120 

X.  a  grant  to  father  and  son  b  good, 
if  he  has  one  son  only,  but  is  void  for 
uncertainty  if  he  have  more  than  one   ibw 

xi.  it  is  sufficient  to  create  an  estate 
if  the  person  intended  to  take  is 
named  m  the  habendum  of  the  copy, 
thoueh  not  named  in  the  grant  ....  m 

xii.  where  the  custom  authorises  a 
grant  in  fee,  any  less  estate  may  be 

created ib.. 

xiii.  under  a  custom  to  grant  for  three 
lives  a  grant  for  two,  or  for  one  life 

only  is  good ib. 

xiv.so  under  a  custom' to  grant  fbr 
life,  a  grant  may  be  made  durante 

vidtdtate il^ 

XV.  and  under  a  custom  to  grant  to 
three,  habendum  to  them  successively 
sicut  nominantur^  and  not  aUtery  a 
grant  to  A.  and  his  assigns  for  his 
own  life  and  the  lives  of  two  others, 
is  good ]b> 
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GRANT— tfofiftfftitfdl ' 
zvL  under  a  custom  to  grant  in  fee 
or  for  life  sohanmodOf  a  grant  may  be 
made  to  A.  for  life,  remainder  to  B, 

'  and  the  heirs  of  his  body 121 

zvii.  the  efiect»by  custom,  of xbe.words 
"  sequels  in  right"  **  him  and  bis/' 

&c ib.,  ISS^  181 

zviii.  sometimes  grants  are  made  in  fee 

and  for  life  in  the  same  manor  ....   122 
xix.  frequently,  although  the  grant  be 
to  several,  the  first  person  named 
takes  for  life,  and  so  every  one  in 

succession.. 181 

XX.  the  judgment  of  the  court  of  ^.  R, 

in  Doe  d.  Leach  v.  WhUaker  deciding 

.    that  grants  and  admittances,  though 

made  at  a  void  court,  are  good  as 

acts  out  of  court Append.  (396) 

.  xxi..  but  such  grants  must  be  entered 

on  the  court  rolls  126,  Append.  (403)  n. 
xxii.  the  steward  .cannot,  make  volun- 
tary grants,  except  by  special  autho- 

rit^ 139,  546,  Append,  (403) 

.  xxiiL  what  things  may  be  granted  by 

copy 126 

xxiv.  what  persons  are  incapacitated 

to  take  as  grantees 131,  &c. 

See    Lord   of    the  Manob:  Li- 
censes TO  Demise,  &c. 
GUARDIAN;  i.  cannot  be  appointed 

by  the  lord  as  of  common  right. ...     66 
ii.  but  by  custom  the  lord  may  ap- 
point a  guardian  to  an  infant. ...  ib.  471 
ill.  or  give  the  custody  tofais  bailiff. .     66 
.  iv.  and  the  bailiff  need  not  be  ad- 
mitted       67 

V.  and  by  custom  the  lord  may  assign 
.   one  to  take  the  profits  without  ac- 
count during  non-age ib. 

.  vL  when  no  special  custom  exists,  the 
wardship  belongs  to  the  socage  guar- 
dian    471 

vii.  which  means  the  next  of  kin  to 

whom  the  copyhold  cannot  descend      ib. 
viii.  effect  of  the  marriage  of  a  feme 

guardian  in  socage 1 1 1  n. 

ix.  in  socage,  may  acquire  a  settle- 
ment by  residence  on  the  estate. .  473  n. 
X.  tevdJe  that  the  father  can  appoint 
^  a  guardian  under  the  stat.  of  Charles 

the  Second 102,471 

xi.  when  the  office  ceases •  471 

xii.  the  lord  may  seise  ipiousque^  if 
neither  the  infant,  nor  his  guardian, 
appear  after  three  proclamations,  or 

personal  summons ib. 

xiii.  or  appoint  a  guardian  for  the  pur- 
.  pose  of  admittance  and  recovery  of 
the  fine  under  1  W.  4.  c.  65,  (re- 
pealing 9  Creo.  1.  C.  29), 67,  472 

XIV.  suit  of  court  is  to  be  performed 
by  the  infant,  not  by  the  guardian. .  472 
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XV.  biit  the  iiifant  is  excused  the  ser- 
vices till  14 • .  •  • .     ib. 

xvi.  neither  the  infant  nor  guardian 
liable  to  da  fealty... •     ib. 

xvii.  an  infant  is  not  affected  by  the 
acts  of  the  guardian. ib. 

xviiL  bow.  the  joffice  may  be  forfeited,    ib. 

xix.  the  duties  and  powers  of  the  guar- 
diaa ib.  473-4 

XX.  the  guardian  is  accountable  to  the 
infant  in  like  manner  as  a  socage 
guardian,except  under  a  special  custom  472 
See  A  OMITTANCE :  Settlement. 

HALLMOTE  .COURTS:   SHIRE 

HALL,  &c. — See  Leet 815  n. 

HAUL  A  (HALLA).— See  Aula:  (tit. 

Leet)     867 

HAYWARD.— See  Leet.  ({.  4.) 
HEADBOROUGH.— See  Leet 

812  n.,  866  n. 
HEIR ;  i.  a  copjrholder  cannot  limit  an 
estate  to  his  nght  heirs  as  purchasers, 
so  the  heir  takes  by  .descent,  and  not 
by  purchase,  when  the  two  rights 
meet BSy  56^  174, 341 

ii.  and  equally  so  when  there  is  a  limit- 
ation in  the  same  instrument  to  the 
ancestor  for  life. 37 

iii.  the  rule  extends  equally  to  a  de- 
vise to  the  heir,  with  an  executory 
devise  over,  and  to  a  devise^m  the 
heir  upon  a  contingency 339 

iv.  and  to  a  devise  to  the  heir  charged 
with  debts  {but  now  as  to  the  above 
rule  see  3  &  4t  W.  4.  c.  106.  $•  3. 
Append,  (381)  ] 56^  341 

v.  of  a  purchaser  who  has  taken  a 
surrender,  may  claim. ta be  admitted, 
as  by  descent,  but  must  give  effect  to 
any  devise,  or  other  disposition,  by 
the  ancestor  of  the  e<piitable  estate .  350 

vi.  not  bound  to  claim  admittance 
until  presentment  of  the  ancestor's 
death  and  proclamation,  or  personal 
summons  to  appear  at  a  court.   •  •  •  •  354 

vii.  when  an  neir  beyond  sea  is 
bound  by  a  custom  to  sdse  as  for  a 
forfeiture  after  proclamations,  and 
when  not  •••••••.. ib. 

viii.  is  tenant  to  many  purposes  be- 
fore admittance 1 54, 1 71, 357, 378 

ix.  he  may  enter,  and  maintain  tres- 
pass, and  bring  ejectment  before  ad- 
mittance.   357,  378 

X.  and  even  surrender  on  payment  of 
the  lord's  fine ...•»••  357 

xi.  and  perhaps  take  a  surrender. . . .  154 

xii.  and  may  devise  before  admit- 
tance   331 

xiii.  Lord  C.  Brougham*s  judgment 
in  King  v.  Turner,. Append,  (393) 
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HEIR— «09i<titiieil. ' 
*  xiv.  bill  be  is  notintitM;  More  tdadt- 
taace,  to  be  sworn  on  the  homago^ 
nor  to  Msuitnn  a  plaiot  m  the  nature 
of  an  assise. •••••  357 

XV.  may  forfeit  befoveadmittanceL...  171 

xvi.  is  ter*teiiant  against  the  lord  r»* 
fusing adttittanoe... • » ..••«•#  958 

XYiL  aAer  adunttamee  the  heir  nay 
hare  trespass  a^nsfc  the  lord  ••••..  857 

zviii.  thoi4|h  Im  adndttanee  ia  not 
neeefaury,  exc^  in  ffespeet  of  die 
lord's  fine,  yet  be  cannot  defeat  the 
lord's  right  by  waving  admittance..  404 

xix.  his  1^  may  enter  should  he  die 
before  admittance... ••«..••••  55S 

XK.  such  death  will  not  prevent  dow- 
er or  curteqr.** - «.«^..*    lb* 

xxL  andaft^entryt^.  the  heir  there 
shallbeapossessioMtris-...*....^   ifa^ 

xxii  how  coopaUaMe  to  give  eftot 
to  the  ancestor's  intention 563 

xxiiL  admittanoe  of,  is  not  neeessoy 
when  bjf  the  letd's  act  •  conrt  cuk 
not  be  hrid... «.....•• ••  S81 

xxiv.  taket  bv  way  of  resuhing  trast 
•n  a  sufvender  or-  devise*  for  partial 
purposes  of  conrversioa ..•  491 

xxt;  of  a-tmatee  has  no  eqnity  againat. 
the  lord  upon  the  death  of  a  oetiup 
qim  irmt  witfaont  heirs^»  ...««* ...«  485 
See  0ncBinv 
HERSAGSfL  nay  be  granted  by  copy 

1S7, 195 

il  one  perwMar  may  h»ve  the  primm 
tomtFOi  as  eopyhoMi  and  anodier 
the  soil,  as fireebeld. .  .^ . «-  »..^..^  195 
HSRIOTSrk  their  origin.- 45<7-a 

a.  diflbrant  oostoms-estafaMshed  in  dil> 


feaeot  maneau. 


•«    •   «     ••«'.>. ••«!•   »  •    •  •*•««' 


438 


ill.  AfMAnrfinis'bfpeaervniienoa- 
feudBl  donadeti •  • -  •    ib. 

iv.  tiierofeve  it  Iks  in  muter,  and  the 
remedv  is  by  distress.^ . «- ib. 

T.  wMon  dkcressimfly  be  of  the  goeds 
of  a>straiiger*(po8e  pL  as) •••.«.  459 

tL  tibe-  distress  is  within  7  Hi  &  c4., 
21  H;  8.  ft  19^9  and  1 1  Gr.  si  c.  19. .     ib. 

viL  but  an  avowry  fer  the  distresr  is- 
not  within  the  stakof  limitation  39 
H.  9.  a  9.  •  .^^  •....•••...  loo  n.y  499 

"nL  hcriet  service  soraetiBsst  alsoliea- 
in  ppendtTy  mid  then  the  lord  may 
seise  as  fbr  heriot  custom,  the  choioe 
their  being  io  hink..  •••••  * 440 

ix.  the  scisuie  nay  be  oistof  the  ram* 
nor  »*•»■••»••»••»**•'••*••• . .  •  •. » • .    'O. 

x«  what  must  be  set  fbrth  iv  plead* 
ing8« •     ib. 

xi.  when  the  lord  roust  prescribe  for  it    ib. 

xii.  is  attendant'  on  tlw  reversion  or 
mgxamif^ •••  441  | 


HERIOTS— coirfiiiatfd 

xiiL  is  said  to  be  due  on  desth  of  tt- 
nane  m  fee  only,  bnt  this  it  doubtfel 
(infea  pi.  ^> ;  and  deivly  a  heifoc 
may  be  reserved  on  a  parcicolar  es- 
tate.  ^ 441 

xiy.  whether  an  heriot  by  r«»rvatio« 
la  dted,  (or  mU.  k^rioi)  is  distii^guisb- 
abie  from  heriot  servioe. 441^ 

xt.  a  dear  distinetion  in  the  n»edy 
between  ancient  and  modem  grants.  443 

xvL  a  reservadon  of  a  heriot  by  deed 
is  construed  alrictlv,  and  therefore 
would  notbe  payable  by  an  BMi|iuti, 
unless  named.. !». 

xvii.  and  separate  disunmos  woold  be 
rejuiiito  under  each  resermtioB.... .    ih. 

xyiiu  wiMther  the  act  of  diatnuning  is 
not  an  election  by  the  lesaor,  under 
a di^unctive reservation ».;.    ib. 

XIX.  whether  liin  inriot  service  shall 
benoltiplied 443 

XX.  and  whether  dne  on  death  crif  pu> 
tkuiar  tenant,  when  the  whole  fee 
ispartedwith •«  —  ... ih. 

xxL  again,  whether  any  cti^nction 
when  the  particular  tenant  takes  by 
act  of  law,  as  in  curtesy  and  dower, 
and  when  he  takes  by  the  act  of  the 
party,  as  under  a  grant  for  life,  ftc  •  444 

xxii..  Hefwi  Cmiom,  is  fay^  inmemofW 
usage  in  ^particular  Dsanor* , . .  444,  ftc 

xxiii.  b  more  frequently  dne  on  death  444 

xxiv.  bnt  sometimes  upon  alienalion 
alsoi  oron  alienation  only..  .••....    ih. 

axv..  acustom  for. a  heriot  from  evoy 
penoB  djring:  within  the  manor, 
wooM  be  void  as  to  stn«OBer&.  •  •  •  .444  n. 

xxvL  a  composition  widnn  time  of 
memory  would  not  be  bindiag; ii. 

xxviik  irdue  in  respect  both  of  copy&- 
hold  andfreehold  lands. ..•••,....  445 

xxviii;  and  lies  in  prrnder  oidy,  tlier9> 
fore  the  lord  cannot  distrain ik 

xxix.  may  be  dne  aker  the  death  or  * 
alienation  of  tenant,  for  life  or  yean^ 
as  well  as  tenant  in  fee..  •••. ft. 

xxr.  is  dne  on  the  death  i^  a  reta^ 
sioner •.«..■.....•••••« 44S 

xxxi.  distinction  between  fredhoMs 
and  copyholds,  when  particttlar 
esutes  are  carved  out,  eariir  pai^ 
ticnlar  copyhold  tenant  hcdding  of 
the  lord. 44^-5 

xxxii.  may  be  datmed  by  cuseonrov 
the  death  of  the  head  of  a  bodypniitic  446 

xxxiii.  is  dae  on  death  of  the  trastea,. 
not  of  the  cntup  que  trust  ........    ib. 

xxxir.  and  on  death  of  disseber,  nor 
of  disseisor .. .« •...,.,.•  447 

XXXV)  unless  (in  freehold  cases)  the 
entry  of  disseine  be  tolled  (thB. 
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entry  no  loqger  toUed  by  deteraty 
&c.,  toe  3  &  4  W.  4.  c«  S7,  (  39]... .   447 
.  xxxvi.  is  due  Qn  the  death  of  the  suiv 
renderor,  and  not  ofanuutdmitted 

Mirrendeoee. . « •  # ib. 

xxxviL  whether  admissioQ  of  the  heir 
of  surrenderee  will  alter  the  ease. .  ib.  d. 
xxxviii«  is  oot  .due  on  the  death  of  a 
penson   having  an  uUercMse  iermm 

only 446 

zxxix.  as  .to  iieriots  payable  on  the 
death  of  coparcenert^  jomt^ienanU^ 
and  terunUt  im  common,  (the  principle 
of  kw  being  that  a  heriot  is  payable 
only  when  xhe  tenant  dieft  tolefy 

teited) 447,ftjC 

xl.  the  eases  of  Oarlmnd  &  J^fyO, 
and  HoUoway  k  Berkeleyy  over-rul- 
ing AUree  &  ScuH,  as  to  ttie  eflbct  of 
a  re-ttnon  of  undivided  shares. .  44fi,  trc. 
xli.  no  heriot  payable  on  the  death  of 

feme  covert - 45T 

xMi.  or  of.hushaad  seised  in  his  wife's 

ri^t ...«..« .<s ib. 

.  xliii.  when  payidile  by  tenant  in  dower, 

and  by  the  curtesy ib. 

xliv.  when  payable  on  the  death  of  a 

bankrupt. « 4£8 

zlv.  is  payable  for  each  separate  tene* 

mentf  except  by  custom 458->9 

xlvi.  what  must  be  alleged  in  pleading, 
in  sueb  a  case,  and  wnat  need  not ..  45a 
xlvU.  when  dcue  on   aHeoadon  will 
multiply,  both  by  dispoaition  of  the 

interest  and  of  the  land  itself. 459 

xlviiL  and  separate  heriots  would 
continue,  though  parts  of  the  land 

aliened  should  re-unite. ib. 

xlix.  how  extinguishable,  and  a  dis- 
tinction between  heriot  service  and 

heriot  custom ib. 

1.  the  lord's  property  in  heriots  arises 
inunediately  on  the  death  or  aliena* 
tion,  and  he  is  bound  by  his  election 

ib.,  460 
H.  the  election  is  in  the  tenant  when 

the  render  ij  of  an  (ur,  &c 440  n. 

liL  the  lord  should  seise  without  delay, 
as  he  would  be  concluded  by  a  sale 

in  market  overt ...••.  460 

liii.  whether  the  Lord  would  not  be 
presumed  to  have  waved  his  right 

after  lapse  of  time. ib. 

liv.  but  the  lord's  right  cannot  be  de- 
,    feated  by  a  devise,  or  by  a  fraudu- 
lent disposition 460,  46S 

lv»  it  is  a  good  plea  that  the  property 
was  not  in  the  tenant  at  the  time  of 

his  death  or  alienation 461 

Ivi.  bill  lies  in  equity  for  the  discovery 

of  the  best  beatst ib. 

IviL  an  executor  is  said  to  be  con- 
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eluded  by  delivery  of  his  own  beast..  461 

Iviii.  a  sole  right  of  property  in  the 
beast  seems  to  be  essentuil  .. .«  447,    ib. 

lix.  the  best  dead  good  is  confiaed 
to  a  personal  chattel,  and  is  no 
charge  on  the  land •  •  4<1 

ix«  where  and  how  a  heriot  may  be 
sdsed 462 

kd.  the  lord's  remedy  is  trover  or  de- 
tinue, when  seisore  cannot  be  made.,    ib. 

IxH.  the  beast  of  a  stnmger  cannot  be 
seited  even  by  custom,  but  a  custom 
to  Hitrmu  mt  cattle  of  a  stranger  is 
good 463  &  n. 

buii  the  person  replevying  must  show 
it  waa  net  the  tenant's  bcmt 46B 

Jadv.  when  no  heriot  is  due  the  oi 
may  wpLevy,  or  have  trover,  or 
pass. ib. 

Ixv.  an  inuneraoriol  custom  to  have  m 
heriot  for  every  undivided  share  must 
be  distinctly  shown  in  pleading  ....  466 

Ixvi.  what  evidence  is  required  to  bd^ 
•port  an  avowry  for  a  heriot  in  kind    ftu 

Ixvii.  the  lord  cannot  avow  gaRorolly, 
but  ranst  state  the  enstcMu  wifeh  pve- 
cinon 465 

IxviiL  how  to  avow  for  heriots  wbea 
a  feme  covert  is  lady  of  the  manor. .    ib. 
Bee  CouaTS  of  Equitt  Ixxii,  Ixxiii. 

HOGRINGER,  is  a  public  officer.r*-^flaa 
HjkXMAMM  (tit.  Cwart  Lett) 

[aiddenda],  868,  Jppemd^  (^^^ 

HOM A G£ ;  i.  copyholders  are  so  called      7 

ii.  their  duty  .  ..ib.  Appemd,  (4),  (5),  (423) 

iii  a  woman  cannot  be  of  the  homage 
in  a  eourt  baron  to  try  issues.  •  458,  796 
iv.  nor  a  widow  to  present,  imless  the 
husband  died  without  an  heir. ib. 

HONOUR ;  i.  the  seigniory  of  a  lord 

paramount 2 

ii.  sometimes  only  one  court  held  for 
the  several  mancua.  within  it. •       6 

HOTCHPOT.-^fiee  Deuxnt  six :  Ga^ 

VMJCIND  IV 

HUNDRED*:  Hvwdbw  Covrt.— «ee 

Lbbt  xlvii  to  1,  xciii. 
HUNDRBDARY.^See  Lsst  .........  810 

HUSBAND  AND  WIFE.^See  Babom 

AND  Feme  :  Surbendbr. 
HUSCARLE 6eeLEBT 806 

IDIOT ;  i.  may  recmve  a  grant  of  co- 
pyholds      132 

iL  how  ordered  for  his  copyholds...  65,  66 
IMPARLANCE ;  ks  signifi(»tion,  Ap^ 

pemL  (16),  (84) 
INCAPACITY ;  i.  is  removed  by  the 

lord's  admittance 123,  135 

ii.  what  persons  are  and  are  not  inca- 

Eacitated  to  take  a  grant  of  oopy- 
olds Ul,  &c. 
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INCORPOREAL    HEREDITA- 
MENTS,  are  sometimes  granted 

by  copy 197 

INFANT;  i..  may  be  a  copyholder  ...   132 

ii.  is  not  bound  by  a  surrender,  ex- 
cept by  custom 167 

iii.  but  the  surrender,  if  for  his  bene- 
fit, is  Voidable  only ib. 

iv.  cannot  execute,  a  power,,  when 
coupled  with  an  interest ib. 

T.  when  conveyances  by  infants  are 
^ood,  and  when  not 159,  ib.  n. 

VI.  is  not  bound  by  a  custom  to  seise 
as  forfeited  after  proclamations. .  29,  30, 

354,471,530 

yji.  how  to  be  admitted  . . .  .5S6,  404,  471 

viii.  Jiow  the  fine  on  admittance  is  re« 
coverable 356,  404,  421-2,  472 

ix,  what  services  he  is   to  perform 

.       .  .     429,  472 

See  Guardian  :  T&ustee  :  Subken- 

DBR. 

INFORMATION.  —  See  Quo  War- 
ranto. 
INHABITANTS— See  Common  :  Pee- 

SqRIPTlON. 

INJUNCTION Sec   Courts  of 

Equity. 

INSOLVENT    DEBTORS;    i.    how 
their  copyholds  are  to  be  passed  . .  172, 

373,  &c. 
ii.  admittance  not  necessary,  either  of 

the  provisional  or  general  assignee. .  375 
iii.  consequently  no  fine  accrues  to 

the  lord 415 

iv.  provisional  assignee  may  of  his 
own  authority  sue  in  ejectment . .  373  n. 
V.  assignee  may  recover  purchase 
money  paid  for  the  use  of  tne  insol- 
vent subsequently  to  his  discharge, 
though  the  contract  was  before  he 
went  to  prison,  and  tliough  he  ac- 
quired the  legal  estate  after  his  dis- 

■   charge .373  n. 

vi.  the  estate  vests  in  the  general  as- 
signee  by  the  assignment  from  the 
provisional  assignee,  though  the  in- 
solvent die  prior  to  the  execution 

of  it 374  n. 

INERESSE  TERMINL  —  See  He- 

RIOTS  xxxviii. 
INTRUSION;    its  nature  defined  (tit. 

Custoviaiy  Plahits)   564,  568 

See  Deforcement 564^5 

JETSAM.— See  Wreck. 
JOINT  TENANTS;  i.  a  release  or  sur- 
render  by  one  to  another  operates  as 
a  severance,  and  the  releasee  or  sur- 
renderee is  in  by  the  original  grant 

153  n.,  170 
ii.  a  surrender  to  will,  or  to  a  stran- 
ger on  condition  to  perform  the  will. 


JOINT  TENANTS-^^cofi<mitt«f.  ^ 

destroys  the  joint-tenancy 170 

iii.  the  admittance  of  one  is  the  ad* 

mittance  of  all. 365 

iv.  what  fines  may  be  clumed  by  the 

lord  on  their  admittance 388,  411 

V.  the  case  of  WUnm  &  Hotar 389 

•  vL  are  but  as  one  tenant,  and  shall  do 

but  one  suit 433 

vii.   the  survivor  only  is  to  pay  a 
heriot,  as  it  is  due  only  when  the 

tenant  dies  solely  seised 447,  461 

See  Devise  v. 
JOINTURE.— Sec  Freebbwch  xxxiv,  &c 
JUDGMENTS,  do  not  affect  copy- 
holds  ". 60 

JURATORES.— (tit.  Leet)   832  n. 

JURY:  JURORS.— (tit.  Leel  §2ks) 

832,  868,  Append,  (18) 
JUSTICIARY;     f Chief  JiuiiciaryJ 
when  first  instituted. —  (tit.  Leef)  . .  806 

THE.  KING;  I  cannot  be  a  copyhold- 
er   132 

ii.  yet  there  are  instances  of  the  lung's 
holding  lands  of  a  subject    ib.  n. 


LAGAN  (OR  LIGAN).— See  Wreck. 
LATHS  (OR  RAPES):  Lathgerieve. 

(tit.I>eO 809 

LA  WDA  Y.-^e  Lest. 

LAWMEN  (LAHMEN);— Sec  Lett 

808-9, 8^1  n. 
LEASE ;  i.  cannot  be  granted  by  a  co- 
pyholder beyond  a  year,  without  a 
special  custom,  or  the  lord's  license  544 
ii.  a  grant  by  copy  is  a  sufficient  let- 
ting to  farm  witninthe  stat  32  H.  8. 
authorising  leases  by  tenants  in  tail, 

&c 106  B. 

iii.  whether  a  lease  by  license  of  the 
lord,  or  under  a  custom,  would  be 

within  that  stat ih> 

iv.  with  license  is  extendible  at  law  60  n. 
See  License. 
LEATHER  SEALERS.— See  Leet.  .  867 
LEET. 

(Nature  and  antiquity  of  the  Court  LetL) 

i.  is  a  court  of  record  of  great  anti- 
quity  _ 803 

ii.  and  accounted  the  King's  court  . .    ih* 

iii.  may  belong  to  the  lord  of  r  hun- 
dred or  manor  by  grant. ib- 

iv.  or  by  prescription ib. 

V.  but  the  lord  has  the  profits  of  the 
court  only ib. 

vi.  and  the  lord  of  a  leet  cannot  claini 
the  wastes  by  prescription  ib.  n. 

vii.  the  jurisdiction  existed  before  the 
Conquest,  and  is  said  to  have  'be&x 
ordained  by  King  Alfred ^ 
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viii.-but  the  term  Meet*  is  not  disco- 
verable in  the  Anglo-Saxon  juris- 
prudence   804 

ix.  yet  the  remedial,  if  not  the  alleged 
legislative  character,  mav  be  traced 
to  the  Continental  Saxon  mstitutions  ib.  n. 
X.  is  said  to  have  been  derived  out  of 

.    the  sheriff's  tourn 805 

xi.  the  observation    to    be  received 

.    with  qualification ib. 

xii.  for  the  power  of  the  sheriff  in  the 
tourn  was  superseded,  or  at  least  sus- 
pended, by.  the  grant  of  a  court  leet  804 
xiii.  illustration  of  the  generic  cha- 
.    racter  of  ^e  leet  jurisdiction,  by  a 
reference  to  the  territorial  divisions 
of  the  Anglo-Saxon  Kings,  and  a  view 
.    of  the  Anglo-Saxon  orders  of  people 

and  jurisprudence    804,  &c. 

.  xiv.  Alfred  did.not  divide  the  kingdom 

into  counties    804 

XV.  but  improved  the  division ib. 

.  xvi.  and.introduced  the  several  subdi- 
visions, ending  in  tithings  or  districts 

.    of  about  ten  ^milies 805 

xvii.  the  lowest  orders  were  complete 

slaves ib. 

xviii.  the  JrUazin,  a  middle  class  be- 
tween slaves  and  freemen ib. 

xix..  freemen  from  birth  were  called 
ceorlsj  and  generally  devoted  to  agri- 
culture       ib. 

XX.  these  were  sometimes  advanced  to 

«    thanes ib. 

xxi.  a  ceorl  by  becoming  the  huscarle, 
or  attendant  of  a  military  earl,  was 
sometimes  advanced  to  the  lower 

class  of  thanes 806 

xxii.  the  highest  class    were    called 

.    king's  thanes  ib. 

xxiii.  thanes  were  the  only  nobility 

among  the  Anglo-Saxons ib. 

xxiv.  but  members  of  royal  &milies 

.    were  of  superior  rank ib. 

XXV.  the  Anglo-Saxon  kings  were  the 

chief  judges ib. 

.  XX vi.  and  frequently  presided  in  the 

courts  of  justice ib. 

xxvii.  a  chief  justiciary  first  instituted 

on  the  incursion  of  the  Danes ib. 

xxviii.  the  nature  and  powers  of  the 

WiTTENA-GEMOT ib. 

xxix*.  this  was  the  supreme  tribunal  of 

the  Anglop^axons ib. 

.  XXX.  the  usual  period,  manner,  and 

places  of  its  assembly 80&-7 

;  xxxi.  the  nature  .of  the  Shire-gemot 

Court 807 

xxxii.  the  period  of  its  assembly,  and 

the  constituent  members 807--8 

xxxiii.  the  relative  offices  and  duties 
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of  the   ealdomtan    (ot  aldermanj, 
tkiregerieve,  dometmen,  &c 808  n. 

xxxiv.  a  great  or  general  placitum, 
great  gemot,  or  plea  of  land,  some- 
tiroes  holden  in  different  parts  of  the 

.    country. ib. 

XXXV.  a  County  Couat  instituted  for 
trial  of  the  causes  left  undecided  at 
the  shire-gemot    808 

xxxvi.  and  which  also  held  an  inquest 
or  view  of  frank-pledge 809 

XXX vii.  these  subordinate  courts  were 
sometimes  called  Folckmotes  ....  ib.,  n. 

xxxviii.  division  of  the  court  into 
two «.....«., 809 

xxxix.  all  criminal  matters,  and  the 
view  of  frank-plecke  transacted  in 

.    the  one,  called  the  Tourn ib. 

xl.  all  civil  matters  in  the  other,  called 
tha  County  Court.  * ib. 

xli.  the  tourn  was  held  twice  in  the 
year  in  every  hundred ib. 

xlii.  the  view  of  frank-pledge  repre- 
sented to  have  been  taken  only  at 
the  tourn  after  Easier  [but  see  jmw/, 
pi.  108] ib. 

xliii.  the  county  court  held  once  a 
month ib. 

xliv.  several  courts  subordinate  to  the 
shire-gemot  established  on  the  sub- 
division of  shires ib. 

xlv.  the  nature  of  the  Teithing 
Court,  (the  next  in  importance  to 
the  Shire-gemot,)  and  tne  office  of 
tritMng-man  or  lathgerieve ib. 

xlvi.  this  court .  discontinued  at  an 
earlier  period  than  those  about  to 
be  mentioned 810 

xlvil.  the  nature  of  the  Hundred 
Court,  and  the  office  o(  hundredary,    ib. 

xlviii.  the  period  and  manner  of  its 
assembly ib. 

xlix.  discontinued  in  the  reign  of  Ed- 
ward the  Third ib.,  n. 

1.  but  hundred  courts  still  exist  under 
grants  made  on  the  decline  of  the 
Saxon  jurisprudence ib. 

li.  hence  probably  the  baron's  mote 
or  moot  court ib. 

lii.  the  nature  of  the  Buroe-hote,  or 
Folc-gbmot  ioT folckmote)  court....   811 

liii.  and  of  the  Fortmqte,  (or  port- 
moot)  court ib.,  n. 

liv.  thepresiding  magistrate  was  called 
in  the  former,  the  towngerievey  and 
in  the  \?LXtQTjportgerieve 811 

Iv.  usually  held  monthly ib. 

Ivi.  but  special  .meetings  copvenedby 
the  mot'beU 811 

Ivii.  the  ward  inquest  in  London  re- 
sembles the  leet  of  the  hundred  . .  ib.>  n. 
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IviiL  the  natuiv  of  tiie  TrrifnrG 
CouAT..*.. « •••  ftis 

lix.  die  ^MoUb*  or  <itilt^"«ia»  pre- 
sided there ib. 

Ix.  he  was  sometimes  called  the  aldar' 
tnan  or freebur^  ••■•^ '•'•'. mm •m ib. 

Ixi.  derivation  of  bonkeUer,  and  na» 
ture  of  the  office ^ SIS  n. 

lidi.  the  sinilarityofthe  office  of  con« 
stdble  at  thk  day ib. 

IniL  the  policy  of  the  subdivision  of 
hiNidreds  into  iUkmgi  or  ieoemuirin 

81S,»13 

Ixiv.  thanei  wefse  not  members  of 
tithings.......... 81S  n. 

Ixv.  the  members  of  ^ieoennaries, 
sometimes  called  deiimen  or  dennert 

815  n. 

Ixvi.  the  term  dkmn  used  by  andent 
law  authors.. ••• ib. 

Ixvii  hence  probably  by  corrapdon 
the  terras  dMierrand  doLmm, ib. 

Ixviii.  every  person  abow  18  ^ears 
old  <«ith  perhaps  some  escc^on^ 
was  eompelled  to  twear  allegiance  in 
the  hunored  oourtor  iolc-geraot.....  813 

Ixix*  this  submission  inquired  ef  at  the 
inquest  or  view  4>f  firaok-pledge.. . .  •  S14 

Ixx.  the  prolMble  period  of  the  initi- 
tution  a£  the  logiy  as  an  appendnot 
franchise ib. 

Ixxi.  derivation  of  the  term  het, .  • .  ib.,a. 

Ixxii.  lopds  of  eaoh  leet,  &c.,  dco.  were 
summrcied  to  the  Wittena^mot.. .    ib. 

Ixxiii*  an  aUnsien  to  the  An^o-SaYon 
tenure.. ..« 814  &  n. 

fTke  Ncrman  jwitpnidence ;  mutettublith' 
ment  (four  present  Courts  <f  Justice. J 

Ixxiv.  the  Wittcnageroot  and  the  sub* 
ordinate  Anglo-SuLon  courts  were 
continued  for  some  time  after  the 
conquest • 815 

Ixxv.  the  Ai7LA-nfiaiA,orAuLA-UGU 
establbbed  by  WtUiam  the  Con- 
queror. ,.......« ib. 

Ixxvi.  its  nature  and  constituent  mem- 
bers  «....> ib.,816 

Ixxvii.  whether  it  existed  in  the  Anglo- 
Saxon  flsra  under  the  term  curNi- 
regis .••••. 81^  n. 

ixxviuL  the  terra  hall  sometimes  ap- 
plied to  a  court  baron ib. 

Ixxix.  whether  the  convening  of  the 
Aula  regis  in  cases  of  importance  was 
the  foundation  of  the  English  parlia- 
ment   816 

Ixxx.  whether  the  Commons  of  Eng^ 
land  formed  pait  of  that  assembly.. .     ib. 

Ixxxi.  they  certainly  formed  part  of 
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the  Witten»^mot. SIS 

IxxxiL  thepitSiable  period  of  the  in- 
stitution of  the  representative  system   h. 

Ixxxin.  the  establishment  of  the 
courts  as  now  existing  in  Westmins- 
IcrHall 817 

Ixxxiv.  the  King  sat  in  person  in  the 
King's  Bench , ib. 

Ixxxv.  hence  the  idea  of  his  being  al- 
ways present  in  it.« • ih 

Ixxxvi.  an  alluoon  to  the  mtroduction 
of  the  offices  of  justices  amermnt,  and 
of  assize,  ice • 818 

Ixxxvii.  and  justices  of  the  peace*  and 
the  courts  of  quarter  sessions ib. 

Ixxxviii.  when  tne  jurisdictian  of  the 
coTOty  court  was  restrained  to  pleas 
of  debt  under  40f ib. 

Ixxxix.  and  pleas  of  land  confined  to 
the  higher  tiftuna]8...«« it, 

xe.  the  decline  of  the  leet  ascribed  to 
the  reduction  of  the  authority  (^  the 
sheriff  in  his  tonm Ik 

xci.  but  tlie  powers  of  the  leet  are  far 
from  being  circumscribed.^ ib. 

(Further  illustration  of  the  constiiutiem  ef 
the  eourt  leetf  and  its  present  practice.) 

xcii.  the  style  of  the  court 819 

xciii.  the  leet  miqr  be  appendant  to  a 
hundred,  but  is  not  necessarily  inci- 
dent to  it. .803,  819»  830  0. 

xdv.  may  be  appendant  to  a  manor. .     ib. 

xcv.  where  the  king  purchased  two 
thirds  of  tlie  manor,  me  leet  held  to 
be^  appendant  to  tbe  remaining  one- 
third ilk,n. 

xcvi.  may  be  appendant  to  a  vtil. . .  •  820 

xcvii.  and  to  an  ancient  messuage... .    ib. 

xcviii.  the  title  may  be  made  by  pre- 
scription.   ••• 819  n. 

xcix.  vet  not  as  appendant  to  achurch 
or  chapel. 8S0 

c.  in  dnntered  bonoughs  the  corpora- 
tion are  frequently  lords  of  a  leet,  as 
appendant  to  a  manor ib. 

d.  m  other  boroughs,  not  faavinir  a 
charter,  tbe  Chief  Magistrate  is  fre- 
quently chosen  at  the  leet  of  a  private 
lord ib.,  890  a.,  880 

di.  the  common  law  election  still  imi- 
tated in  some  coroonrte  places. 8S0 

diL  The  Shig  v.  Mowland 84S  n. 

civ.  The  King  ^,  Baukes 880n. 

cv.  corporate  jurisdictions  superin- 
duced upon  the  leet 8S0 

cvi.  whetoer  in  the  absence  of  any 
trace  of  its  institution,  when  the  leet 
exists  in  a  borough  or  town,  it  may 
not  be  considered  as  a  Testige  of  the 
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Anglo-Saxon  jurisprudence. . . .  820»  821 
cvii.  whether  the  Iwing  may  create  a 
leet  where  none  was  before 822  n. 

(When  to  be  held, J 

cviiii  by  Mag.  Ch.  (9  H.  3,  c.  35.)  the 
view  of  frankpledge,  or  leet  of  the 
tourn,  to  be  kept  at  the  feast  o{  Saint 
Michael 821 

cix.  whether  it  was  introductive  of  a 
ne^  law  as  regards  private  leets.  .ib.  &  n. 

ex.  those  granted  subsequently  must 
be  held  on  the  days  mentioned  in  the 
charter ib.  n.,  822 

cxi.  whether  there  is  any  distinction 
in  this  respect  between  prescriptive 
leets,  and  those  held  by  grant. .  821-2  n. 

cxii.  prescriptive  leets  must  be  held 
according  to  the  immemorial  usage  •  822 

cxiii.  but  not  on  a  Sunday ib. 

cxiv.  may  be  held  oftener  than  twice 
in  the  year,  by  prescription ib. 

cxv.  and  once  or  twice  a  year  on  rea- 
sonable warning,  if  kept  at  uncertain 
tiroes ib.  n« 

cxvi.  the  established  period  of  a 
month  after  some  feast,  is  to  'be  ac- 
counted a  lunar  month 822 

cxvii.  may  be  adjourned,  by  three  pro- 
clamations       ib. 

(Where  to  be  held  J 

cxviii.  the  leet  of  the  tourn,  or  she- 
riff's frankpledge,  is  by.  Mag.  Ch.  to 
be  held  at  a  determinate  place  •  • .  •     ib. 

cxix.  leets  of  private  lords  may  be 
held  at  any  place  within  the  particu- 
lar precinct ib. 

cxx.  are  sometimes  held  in  the  church 
or  chapel ib. 

cxxi.  but  there  is  a  prohibitory  canon 
against  holding  leets  there,  or  in  a 
churchyard ib. 

cxxii.  fifteen  days  is  the  usual  notice,    ib. 

cxxiii.  and  is  given  by  the  bailiff  under 
a  precept  from  the  steward ib. 

exxiv.  any  shorter  notice  is  good  by 
usage,  and  if  no  particular  usage, 
three  or  four  days  would  be  suf- 
ficient  822-3  n. 

cxxv.  the  notice  need  not  be  person- 
ally served  on  the  suitors 825 

cxxvi.  except  it  be  not  an  ancient 
leet  ...••.« ib. 

cxxvii.  in  ancient  leets  the  notice  may 
be  given  in  the  church  or  market, 
according  to  the  usage ib. 

cxxviii.  no  person  could  be  amerced 
if  the  accustomed  warning  had  not 
been  given ib. 
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(Suit  Real) 

cxxix.  prior  to  the  stat.  of  Marlbo- 
rough, (52  H.  3.  c.  10,)  all  persons 
from  12  to  60  years,  without  distinc- 
tion, (except  only  clergy  having  cur- 
am  animarum,)  were  bound  to  attend 
the  tourn 823-4 

cxxx.  by  that  stat.  cerUin  persons 
are  exempt  from  such  attendance, 
unless  for  special  cause .  .^ •  •  •  824 

cxxxi.  but  the  exemption  is  personal, 
and  holding  lands  discharged  of  se- 
cular services  does  not  excuse  the  at- 
tendance ...» ib.  n. 

cxxxii.  women  never  sworn  to  alle- 
giance in  tourns  or  leets 823  n. 

cxxxiii.  but  were  originally  compel- 
lable to  attend  the  tourn 865  n. 

cxxxi V.  tenants  in  Ancient  Demesne 
are  exempt  from  suit  to  the  tourn, 
and  probably  therefore  to  the  leet, 
unless  tributary  to  the  manor. . . .  824  n. 

cxx XV.  whether  a  practising  barrister, 
or  attorney,  is  exempt  from  suit  to 
the  leet  •.......•..••..••■••••*•     iv* 

cxxxvi.  aliens  are  incapable  of  being 
sworn  in  leets,  but  are  not  exempt 
from  suit • lb. 

cxxxvii.  Lord  Coke  of  opinion  that 
though  the.  9  H.  3.  c  35.  was  re- 
stricted to  the  leet  of  the  tourn,  yet 
that  the  exemptions  of  the  stat  of 
Marlb.  extended  to  the  leets  of  pri- 
vate lords 824 

cxxxviii.  reasons  for  doubting  the  fact    ib. 

cxxxix.  yet  semble  that  no  man  is 
bound  to  attend  two  leets 825,  864 

cxl.  unless,  as  it  should  seem,  he  re- 
sides sometimes  in  one  place  and 
sometimes  in  another,  and  is  present 
when  the  different  leets  happen  to  be 
held 864  n. 

cxli.  but  persons  having  lands  in  the 
precincts  of  different  leets,  are  to  do 
suit  to  the  leet  where  they  reside ...     ib. 

cxlii.  a  man  who  has  a  house  within 
two  leets  is  conversant  where  his  bed 
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cxliii.  the  word  <  inhabitant,'  there- 
fore, when  the  view  of  frank-pledge 
is  spoken  of,  cannot  mean  occupier  ib.  n. 

cxliv.  the  lord  of  a  hundred  leet  has 
not  a  concurrent  jurisdiction  with 
the  lord  of  the  manor  leet ib, 

cxlv.  regularly,  he  that  owes  suit  to 
the  leet,  owes  none  to  the  hundred, 
except  by  custom 864  lu 

cxlvi.  special  customs  derogating  from 
the  common  law  ar«  good  as. to  hun- 

3  o 


(S36) 


GENERAL  INDEX. 


LEKV—coTdiiMed. 

dreds,  &c.,  but  are  denied  as  to  iti- 
ferior  places,  such  as  upland  towns  864  n. 

cxlvii.  and  if  a  private  leet  has  a  par- 
tial jurisdiction  only,  the  resiants 
must  attend  the  superior  leet»  or  the 
toum,  as  to  all  matters  not  cognizable 
in  the  private  leet. 864  n. 

cxlviii.  and  articles  neglected  to  be 
inquired  of  in.  the  manor  leet,  are 
inquirable  in  the  hundred  leet  • .  830  n., 

869,  870 

cxiix.  but  the.  neglect  of  a  lord  of  a 
manor  leet  was  punishable  in  the 
eyre,  and  not  in  the  hundred  leet  870  n. 

cl.  it  is  a  good  custom  for  the  chief 
pledges  of  the  inferior  leet,  and  a 
limited  number  of  resiants,  to  attend 
the  grand  leet ^ .  •  864 

cfi.  leets  in  ancient  boroughs  appeared 
.  in  EYRE  hy  four,  and  considered  as 
distinct  from  the  hundred ib.,  n. 

clii.  suit  to  the  leet  is  due  by  re- 
siancy,  and  has  no  reference  to  te- 
nure « • 825 

cliii,  is  therefore  called  suit  real,  and 
not  suit  service ib. 

div.  it  cannot  be  done  by  attorney . .     ib. 

civ.  nor  be  released ib. 

clvi.  but  it  may  be  essoigned ib. 

clvii.  tlie  neglect  of  it  is  punishable 
by  amercement ib. 

clviii.  and  not  by  distress •  • . .     ib. 

(Cert  or  eerttaady  money,) 

ciix.  origin  of  the  payment 826 

clx.  it  is  sometimes  called  chief  or 
kin^9  nlverj  common  Jine,  head  money ^ 
or  head  pence ib. 

clxi.  the  remedy  is  action  of  debt ...     ib. 

clxii.  but  when  payable  at  the  day 
of  the  leet,  the  defaulters  may  be 
amerced ib. 

dxiii.  by  prescription  a  deciner  may 
be  amerced 853 

clxiY.  it  cannot  be  distrained  for  with- 
out a  prescription 826 

clxv.  and  is  the  only  matter  of  a  pri- 
vate nature  where  a  prescription  to 
amerce  i&  allowable ib. 

clxvi.  equity  will  not  entertain  a  bill 
for  law-day  silver ib.  n. 

C  Mandamus.'^Forfeititre  of  Leet.  J 

^dxvii.  the  lord  is  compellable  by  man' 

damtu  to  hold  a  court  leet 827 

clxviii.  the  usurpation  of  a  leet  is  an 

.  indictable  offisnce ib. 

clxix.  a  leet  is  forfeitable  by  non-user 
or  abuser ib. 
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cbLx.  a  long  dift-user  creates  a  pre- 
sumption of  defect  in  title 827 

clxxl  semble  that  a  lease  is  forfeited 
by  the  neglect  of  appointing  an  able 
steward »....     ib. 

dxxii.  or  of  electing  the  usual  officers    ib. 

clxxiii.  or  of  providing  instruments  of 

Eunishment,  as  pillory,  stocks,  &c.  837-8 
[xiv.  at  all  events  the  franchise  may 
be  seised  quomque  for  any  such  n^- 
lect 828 

clxxv.  but  by  the  opinion  of  some, 
the  inhabitants  are  bound  to  provide 
stocks ik  n. 

clxxvi.  temble  that  for  the  neglect  to 
provide  stocks  a  vill  may  be  amerced    ib. 

clxxvii.  and  that  any  of  the  inhabit- 
ants may  be  distrained  for  the 
amercement ib« 

clxxviii.  so  also  as  to  pillory  and  other 
instruments  of  punishment,  if  a  pre- 
scription be  alleged ib. 

(Steward  c-^JSai&fJ 

clxxix.  whether  the  steward  of  a 
court  leet  is  judge  of  the  court  in 
all  cases 838 

clxxx.  his  essential  qualifications. ...    ib. 

dxxxi.  the  charges  of  an  attorney  for 
holding  a  court  leet  are  taxable. . .  .ib.  n. 

dxxxii.  semble  that  the  steward  is  an 
essential  officer  in  the  leet 839 

clxxxiii.  and  that  the  lord  cannot  hold 
his  own  court ib. 

clxxxiv..  the  leet  distinguishable  in 
that  respect  from  a  customary  conrt 
and  court  baron. •..• ib* 

clxxxv.  but  a  dictum  discovered  of 
C.  J.  HoU%  that  in  a  private  leet 
the  lord  may  sit  as  Judge 829  n. 

clxxxvi.  whether  the  steward  does 
not  preside  wholly  in  a  judidal  cha- 
racter   ; • 831.  846 

clxxxvii.  whether  it  is  not  the  duty  of 
the  bailiff  to  perform  every  ministe- 
rial act,  and,  therefore,  to  impand 
the  leet  jury 831-33,  843 

clxxxviii.  though  the  power  may  be 
opposed  by  spedal  custom  [Rex  v. 
ffarriton  ;  Crane  v.  HoUand.] .  .848D.,  844 

clxxxix.  by  custom  the  steward  may 
nominate  the  persons  to  be  summon- 
ed by  the  bdliff  as  jurors. .  .831  n.,  848  d. 

cxc.  tbecase  of  The  King  v«  Jol^t. .  844 

cxci.  references  to  the  statute  law,  and 
to  various  authors,  in  affirroaaoe  of 
the  position  that  the  steward  acts  ju- 
dicially, and  that  the  bailiff  is  to  per- 
form all  ministerial  acts 851,  frc. 

cxcii.  ihe  inference  aided  by  the  JRng 
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V.  Harriitm,  tke  King  *-  Banket,  ttad 
the  late  caw  oT  Holmyd  &  Brtare  MO, 
841,  860 

cxciii.  the  dutin  of  bailiff  of  the  leet 
are  analoeous  to  the  iheriff's,  io  his 
ministerial  character S3S,  840 

cxd*.  the  Bheriff,  however,  is  a  consti- 
tuent part  of  the  couuty  court.. .   840  n. 

OCT,  reference  to  the  institution  of 
the  trial  bjrjiiry- Bsa&a. 

cxcvi.  the  bailiff  is  sometimei  chosen 
b;tfaejur7  oftheleet 843 

■t^lie 


the] 


y  take  a  recogniiance  of 
.  and  fine  for  a  contempt  of 


cicit.  and  commit  the  part;  till  the 
fine  be  paid ib.,  S49,  850,883  n. 

cc.  but  that  course  imadvisable,  a»  aa 
action  of  debt  Jies 846  n. 

cci.  may  commit  a  pereoa  to  prison  . 
for   a  gross   misdemeunour   in    the 

cdL  in  Mine  cases  the  steward  may  im- 
panel  a  second  jur;  to  inquire  into 
the  cNicealments  of  the  first,  and 

fine  them 834  n.,  869 

[but  on  this  point  see  6  G.  4,  c  GO, 
§60}. 

cciti.  the  refusal  of  the  jury  to  make 
presentment  u  a  contempt  for  which 
the  steward  may  impose  ■  fine. 8-'i0 

cciv.  but  the  fine  must  be  set  severally    ib. 

CC7.  so  in  alt  cases,  etcept  where  there 
is  an  incertainty  of  persons lb. 

ccvi.  as  in  a  fine  on  a  town  for  the 
escape  of  a  felon ib. 

ccviL  a  suitor's  Tefesing  to  be  sworn 


ccriii.  BO  any  of  the  jui^  departing 
without  giving  thdr  verdict 

ccix.  or  tne  jury  giving  thdr  verdict 
before  all  are  agreed 8 

ccx.  so  also  the  refusal  to  be  sworn  in 
constable,  or  tithing  man,  having 
beeii  elected  by  the  jury,  and  being 
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ccxvii.  the  steward  hath  powers  equal 
with  the  justices  of  the  bench 817 

ccxviii.  and  in  one  instance  greater, 
as  he  may  compel  a  stranger  to  be 
sworn,  if  the  number  of  jurors  be  in- 
sufficient      ib. 

ccxix.  and  impose  a  fine  on  refusal...     ib. 

ccxs.  but  only  where  the  usage  is  to 
swear  and  dischai^e  the  jury  in  the 
course  of  the  day 847  n. 

ccxxi.  he  may  also  commit  to  prison 

Siersons   against   whom   charges  are    ' 
nund  by  indictment  or  inquisition  in 
the  leet ib. 

ccxxii.buttheleethathnot  power  to  ar- 
raign and  deliver  the  persons  indicted     ib. 

ccxxiiL  nor  to  inquire  of  assault  and 
battery  without  bloodshed ib. 

ccxxiv.  nor  to  take  indictment  of  rob- 
bery out  of  its  precinct ib, 

ccxuv.  the  steward  may  be  retained 
by  paroL S48 

ccxxvi.  except  in  the  case  of  the  King 
or  a  corporation ib. 

ccxxvii.  but  a  deed  is  more  proper, 
and  certainly  essential  in  an  appoint- 
ment for  life  or  years,  or  for  the  re- 
covery of  asalary  by  writ  of  annuity  ib.n. 

ccxxviii.  lembte  that  the  office  is  not 
gmnt^e  is  reversion.. 848 

ccxxix.  whether  the  King  is  ao  excep- 

ccKxx.  and  whether  a  judicial  office 
may  be  granted  in  reversion  4j  u/(^f  848  n. 

ccxKxi.  the  stewardship  of  a  leet  is 
forfeitable  for  non-user  or  mis-user  848 

ccxxxii.  »  nuendamus  lies  to  restore 
the  steward  of  a  leet ib. 

ccxxxiii.  whether  an  information  in 
nature  of  ^uo  toarranlo  lies  for  exer- 
cising the  office )h 

CCXXX1V.  doubtful  whether  the  steward 
of  a  leet  can  act  by  deputy 848-9 

ccxixT.  temhtt  that  he  could  not  do  so 
e<cept  by  custom,  or  under  an  ex- 
press power  in  hia  appointment 849 

ccxxxv).  on  infant  cannot  preside  in 
leet  as  steward  or  deputy  steward,  .ib.  n. 

ccxxxvii.  action  on  the  case  will  lie 
by  the  lord  against  a  person  disturb- 
?__  L- 1  ;_  "loijing  ([,g  court 

ib. 

emenU.) 

I  outof  court  are 
and  the  parties 

851n.,gf3 

lent  is  considered 

jury eSl 

get  of  the  court    ib. 
3s  3 
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ccxli.  but  it  has  l)een  thoueht  that  the 
ainercenient  is  the  act  of  the  court, 
and  the  afiTeerment  the  act  of  the 
jury 851-2 

ccxiii.  neglect  of  suit  real  is  to  be  pu- 
nished by  amercement 852 

ccxiiii.  the  jury  are  to  present  the  ne- 
glect of  suit ib. 

ccxliv.  but  notice  on  the  suitor  need 
not  be  proved , , . , ib. 

ccxlv.  no  person  can  be  amerced  for 
a  private  trespass  to  the  lord ib. 

ccxlvi.  not  even  by  custom,  but  this 
formerly  was  doubted ib. 

ccxlvii.  the  amercement  must  be  rea- 
sonable, and  must  be  affeered 852 

ccxlviii.  yet  it  has  been  said  that  the 
jury  Qiny  amerce  in  a  sum  certain, 
without  affeerment ib. 

ccxiix.  the  reasonableness  once  af- 
feered cannot  be  questioned  in  a 
writ  of  error,  or  a  moderata  rniseri- 
cordia 853 

rcl.  the  latter  writ  indeed  is  not  ap- 
plicable to  courts  of  record ib. 

ccli.  the  aifeerment  must  be  by  two 
or  more  persons  appointed  and 
sworn  by  the  steward,  but  they  may 
be  selected  from  the  jury,  which  in- 
deed is  the  practice 852-^ 

cclii.  the  affeerment  must  be  at  the 
same  court,  and  be  so  pleaded  853  n.,  855 

fThe  remedies  for  Jines  and  amercemenU,) 

ccliii.  a  fine  in  leet  is  recoverable  in 
action  of  debt ....849,853 

ocliv.  or  by  distress,  even  without  a 
custom 853 

cclv.  and  the  distress  may  be  sold ib. 

cclvi.  but  a  fine  not  of  common  right 
cannot  be  distrained  for,  without  a 
prescription ib. 

cclvii.  an  amercement  in  leet  is  re- 
coverable by  action  of  debt ib. 

cclviii.  and  wager  of  law  not  allowed, 
even  before  3  &  4  W.  4,  c.  42 ... .  ib.  n. 

cclix.  it  may  be  recovered  by  distress 
as  of  common  right,  as  for  a  fine. .  853-4 

cclx.  and  the  distress  may  be  sold. .  853  n. 

cclxi.  but  the  power  of  distress  is  sus- 
pended by  the  possession  of  the  King  854  n. 

cclxii.  the  distress  may  be  taken  in 
any  place  within  the  precinct  of  the 
leet 854 

cclxiii.  even  in  the  common  street. ...    ib. 

cclxiv.  but  the  cattle  of  a  stranger 
cannot  be  distrained,  as  in  distress 
for  non-performance  of  suit ib. 

eclxv.  the  bounds  of  the  leet  must  be 
pleaded  in  justifying  the  distress  for 
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an  amercement •  854 

cclxvi.  and  the  sum  affeered  must  be 
shown ib. 

cclxvii.  in  such  justification,  in  tres- 
pass, the  bail  iff  may  plead  the  amerce- 
ment  without  averring  the  fact ib. 

cclxviii.  contra  in  replevin ib- 

cclxix.  semble  that  tne  bailiff  of  a  pri- 
vate lord  cannot  distrain  for  an 
amercement  without  a  special  war- 
rant from  the  steward,  not  even  by 
command  of  the  lord ib. 

cclxx.  but  the  bailiff  of  the  liberty  of 
the  Duchy  may  distrain  ex  offieto  •  .855  d. 

cclxxi.  how  a  distress  in  the  Duchy 
is  to  be  dealt  with ib. 

cclxxii.  whether  the  bailiff  is  punish- 
able if  there  be  any  irregularity  in 
the  distress ib. 

cclxxiii.  in  avowry  for  an  amerce- 
ment the  act  must  be  averred,  and  it 
is  not  sufficient  to  rely  on  the  pre- 
sentment     855 

cclxxiv.  in  debt  for  amercement  in 
leet  the  declaration  roust  express  the 
names  of  the  affeerors,  and  aver  that 
the  affeerment  was.  made  at  the  same 
court  as  the  amercement. ....  853  n.,  855 

cclxxY.  held  in  Monnop  &  Tkomat 
that  the  issue  whether  C.  &  H.  were 
afferatorei  curiae  prcediclts  ought  to 
have  been  tried  bv  the  record 855 

cclxxvi.  in  debt  ibr  amercement  in 
leet  the  declaration  must  aver  inha- 
bitancy, as  well  at  the  droe  of  the 
amercement  as  of  the  offence ib. 

cclxxvii.  but  it  will  be  cured  by  ver- 
dict      lb. 

cclxxviii.  averment  that  the  court  was 
held  before  the  steward,  when  in  fact 
it  was  held  before  the  deputy  stew- 
ard, is  fatal ibi 

cclxxi X.  a  summons  to  serve  on  the 
jury  of  court  leet,  will  not  maintain 

.  an  averment  in  the  declaration  that 
the  party  was  summoned  to  serve  on 
the  Jury  of  the  court  leet  and  court 
baron ib. 

cclxxx.  notice  need  not  be  alle;ged  in 
debt  for  amercement  for  not  abating 
a  nuisance «...  856 

cclxxxi.  the  fact  of  the  presentment 
may  be  traversed  in  debt  for  amerce- 
ment     ib. 

cclxxxii.  and  the  rule  applies. to  an 
amercement  for  breach  of  a  by-law  • .    ifau 

cclxxxiii.  but  the  court  of  B.  R.  has  re- 
fused a  certiorari  to  remove  the  pro- 
ceedings out  of  court  leet,  where  the 
amercement  bad  been  estreated  into 
the  Duchy  court  of  Lancaster. .....    ib. 
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cclxxxiy.  the  case  of  7^  King  & 
Heaton  on  the  point 856,  &c. 

cclxxxY.  which  shows  that  amerce- 
ments in  the  courts  belonging  to  the 
Duchy  of  Lancaster  are  recoverable 
by  levari  fadat  out  of  the  duchy 
court,  after  being  estreated  there.  .857-8 

cclxxxvi.  amercements  in  the  King's 
leet,  are  to  be  estreated  into  the  Ex- 
chequer, and  levied  by  levari  faciat .  858 

cclxxxvii.  any  action  of  trespass  con- 
sequent on  such  process  must  be 
brought  in  the  office  of  pleas  in  the 
Exchequer ib. 

cclxxxviii.  amercements  in  leets  of 
private  lords  are  estreated,  or  ex- 
tracted, from  the  rolls,  and  the  stew- 
ard's warrant  to  the  bailifi'  to  levy 
the  amount  is  subjoined ib.  n. 

§.  3. 
(By'Lawt)* 

ccixxxix.  may  by  custom  be  good  in 
leet 858 

ccxc.  and  in  pleading  the  custom  the 
by-law  must  be  set  forth ib. 

ccxci.  are  not  binding  of  common 
right,  except  as  to  matters  properly 
cognizable  there,  as  the  neglect  of 
repairing  highways,  &c •  •  85D 

ccxcii.  a  custom  to  make  by-laws  of 
a  private  nature  could  not  be  sup- 
ported   • ib. 

ccxciii.  in  one  case  the  party  was  put 
to  plead  where  a  fine  had  been  es- 
treated into  the  Exchequer,  which 
was  set  under  a  by-Jaw  in  one  of  the 
King's  manors  for  receiving  an  inmate 
without  giving  security  to  the  over- 
seers of  tne  parish • ib. 

ccxciv.  roust  be  just  and  reasonable  .  ib.  n. 

ccxcv.  whether  a  by-law  for  repairing 
a  church  is  for  the  public  good,  and 
binding 747  n.,  859  n. 

ccxcvi.  sembie,  that  personal  notice  of 
a  valid  by-law  in  leet  is  unnecessary  856, 

860 

§4. 

(Election  of  Officers  at  Leet  J. 

,  ccxcvii.  The  Chief  Magibtbate  of  a 
borough  or  town  is  in  some  manors 
elected  by  the  jury  of  a  court  leet. .  860 

ccxcviii.  which  may  be  enforced  by 
mandamiu ib.  n. 

ccxdx.  in  other  manors  the  jury 
present  the  candidate  having  the  ma- 
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jority  of  votes;  but  having  no  con- 
trol over  the  poll 860 

ccc.  where  there  is  no  charter  of  in- 
corporation, ViANDERS  and  other 
functionaries  are  sometimes  chosen 
at  the  leet,  and  are  the  returning 
officers  for  the  year lb. 

ccci.  The  Bailiff — ^is  in  some  manors 
chosen  by  the  jury,  and  sworn  in  with 
the  other  officers 861 

cccii.  but  be  is  more  usually  appointed 
by  the  steward •     ib. 

ccciii.  sometimes  by  the  lord ib. 

ccciv.  Constables, — appear  to  have 
been  officers  recognised  by  the  com- 
mon law ib. 

cccv.    high  constables  as  officers,  of    ' 
hundreds,    and  petit  constables  as 
officers  of  tithings ib. 

cccvi.  and  to  have  been  chosen  at  the 
leet,  or  (when  no  leet  existed)  at  the 
toum * ib. 

cccvii.  but  doubts  have  been  ex- 
pressed w^hether  the  high  constable 
was  not  created  by  the  stat.  of  Win- 
chester   •  • . .  •     ib* 

cccviii  iemble  that  the  leet  has  power 
to  elect  a  constable  for  a  vill  or  ham- 
let, where  no  such  office  existed  pre- 
viously   861-2 

cccix.  or  to  elect  a  second  constable 
or  titking-man,  when  there  may  have 
been  one  only ib. 

cccx.  the  right  of  electing  constables 
is  in  the  jury  of  the  court  leet 862 

«ccxi.  but  it  was  formerly  a  great 
question  whether  the  right  was  in  the 
jury  or  the  steward  •  • . « •     ib. 

ccexii.  a  corporation  cannot  elect  a 
constable,  except  by  <:u8tom  ib.  n. 

ccexiii.  a  constable  or  tithing.man  re- 
fusing  to  be  sworn  may  be  fined 
when  present 850,  862,  S66 

cccxiv.  if  absent,  he  may  be  amerced 
on  presentment  of  the  contempt  at 
the  succeeding  court 851  n.,  862 

cccxv.  and  in  either  case  he  may  be 
indicted  at  the  assizes  or  quarter 
sessions 863,  866 

cccxvi.  what  must  be  set  forth  in  an 
indictment  for  the  offence 867 

cccxvii.  a  refusal  to  take  the  oath  is 
evidence  of  a  refusal  to  perform  the 
duties  of  the  office   [The  King  v. 

Brain] ib. 

cccxviii.  not  necessary  to  allege  in  the 
indictment  that  the  party  refused  to 
be  sworn,  but  sufficient  to  state  that 
he  contemptuously  refused  to  take. 
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upon  himself  the  execution  of  the 
office,  although  required 867 

cccxix.  when  the  constable  or  tithing- 
nian  is  absent,  or  should  the  oath  be 
withheld,  he  is  to  go  before  a  justice 
of  the  peace  to  be  sworn 86S--3 

cccx;^,  but  the  steward  is  compellable 
by  mandamui  to  administer  the 
oath. 863  n. 

cccxxi.  when  the  leet  neglects  to 
choose  a  constable,  the  justices  in 
sessions  may  appoint  one 865 

cccxxii.  but  only  until  the  lord  shall 
hold  a  .court ib. 

cccxxiii.  and  the  justices  should  sum- 
mon tlie  party  to  be  sworn ib.  n. 

cccxxiv.  the  sessions  cannot  discharge 
a  constable  appointed  at  the  leet .. .  865 

cccxxv.  except  under  13  &  14  Car.  S. 
c.  12,  if  a  constable  should  die  or  go 
out  of  the  pafiah,  ox  should  continue 
in  office  above  a  year ;  and  then  only 
until  the  lord  shall  hold  a  court. ...     ib. 

cccxxvi.  but  the  court  of  King's  Bench 
will  discharge  a  constable  chosen  in 
leet  by  spleen,  and  the  former  con- 
stable must  act  until  another  be  duly 
elected ib. 

cccxxvii.  a  person  not  idoneus  may 
be  discharged  by  the  leet,  or  by  the 
court  of  B.  R ib.  n. 

cccxxviii.  a  tenant  of  a  manor  leet  is 
not  excused  from  serving  the  office 
of  constable  for  the  hundred 864 

cccxxix.  but  a  custom  for  such  ex- 
emption is  good ib. 

cccxxx.  the  office  is  a  personal  and 
not  a  pecuniary  service ib. 

cccxxxi.  it  should  seem,  therefore, 
that  a  person  chosen  constable  can- 
not of  his  own  authority  appoint  a 
deputy 865 

cccxxxii.  a  practising  barrister  and  at- 
torney are  exempt  from  serving  the 
office  of  constable ib. 

ccGxxxiii.  but  a  physician  is  not  ....     ib. 

cccxxxiv.  perhaps  the  court  of  B.  R. 
would  relieve  a  gentleman  of  quality, 
where  there  are  sufficient  persons 
besides ib. 

eccxxxv.  but  a  person  discliarged  by 
the  sessions  as  being  a  master  of 
arts,  has  been  compelled  by  the  court 
of  B.  R.  to  be  sworn 865  n. 

cccxxxvi.  a  certificate  under  10  &  U 
W.  3.  c.  23,  discharging  persons  from 
serving  parish  offices,  is  no  exemp- 
tion from  being  sworn  constable  m 
leet ib. 

cccxxxvii.  it  seems  inconsistent  to  im- 
pose the  office  on  women ib. 
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cccxxxviii.  Ajleconners  and  Leathze 
Sealebs,  are  officers  frequently  chos- 
en at  the  court  leet 86? 

cccxxxix.  Haywaeds  are  also  often- 
times chosen  at  the  court  leet ibu 

cccxl.  and  it  is  generally  where  the 
leet  is  appendant  to  a  manor,  and 
the  court  leet  and  court  baron  are 
held  together ib. 

cccxii.  when  the  office  exisfo  distinct 
from  that  of  bailiff,  it  is  more  of  a 
private  than  a  public  character  .  • .  •  868 

cccxlii.  but  in  some  places  it  is  a  pub- 
lic annual  office,  confarring  a  settle- 
ment ....  [addenda]  868,  Appemd,  (425) 

^.  5. 

(The  jury  and  their  prtMenimentsJ. 

cccxiiii.  how  offences  cognizable  in 
the  leet  are  to  be  inquired  of  and 
presented 847,  868,  878-9 

cccxliv.  the  jury  is  to  consist  of  not 
less  than  12 « ib. 

cccxlv.  and  a  party  may  aver  against 
a  presentment  made  by  less  than  19.  869 

cccxlvi.  it  is  sufficient  if  that  number 
are  agreed 868 

cccxlvii.  when  there  are  not  12  suitors 
present,  the  steward  may  compel  a 
stranger  to  be  sworn,  and  impose  a 
fine  for  his  refusal  ••.....••  847,  868  n. 

cccxlviii.  whether  a  presentment  in 
leet  is  traversable. 868-9 

cccxlix.  all  presentments  in  leet  may 
be  removed  into  B.  R.  by  certiorari 
and  there  traversed 869 

ccel.  and,  clearly,  the  jurisdiction  of 
the  court  leet  is  traversable ib. 

cccli.  by  the  act  1  Eliz.  c  1 7,  for  pre^ 
sennng  the  spawn  of  fish,  the  stew- 
ard may  impanel  a  second  Jury  to  in- 
quire of  any  concealments  by  the 
jury  first  sworn 834  n.,  869 

ccclii.  the  act  imposes  a  penalty  oo 
every  juryman  guilty  of  wilful  con- 
cealment      3». 

cccliii.  semble  that  the  perjury  or  wil- 
ful concealment  of  a  leet  jury  was 
always  inquirable  there  by  anotb^ 
jury,  and  punishable  [Vide  6  G.  4.  c 
50,  j  60.] ib. 

cccliv.  articles  omitted  to  be  present- 
ed in  leet  are  to  be  presented  in 
tourn,  but  the  n^lect  must  be  plead- 
ed ••.. ib. 

ccclv.  if  not  there,  then  before  the 
Justices  in  Eyre ,...•    ibi 
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ccclvi.  atad  if  not  there,  then  in  the 
Kins'ft  Bench. 869 

ccclvii.  articles  neigiected  to  be  in- 
quired of  in  the  leet  of  a  manor  si- 
tnate  within  a  hundred,  to  which  a 
court  leet  is  appended,  are  inquira- 
ble  in  the  hundred  leet. 869, 870 

occlviii.  but  the  neglect  of  a  manor 
leet  is  not  punishable  in  the  hun- 
dred leet 870  ■• 

ccdix.  the  duties  of  a  leet  jury  are 
confined  to  things  done  or  neglected 
to  be  done  since  the  last  court . .  • .  •  870 

ccclx.  a  custom  to  swear  the  jurors 
at  one  court,  to  inquire  and  make 
presentment  at  the  next  court,  is  bad    ib. 

ccdxi.  yet  it  has  been  said  that  in 
some  manors  the  jury  continue  in 
office  for  a  whole  year ib.  n. 

ccclxii.  the  late  case  of  WiUcoak  y. 
Windsory  showing  that  an  adjourn- 
ment of  the  court  must  in  some  cases 
be  necessary,  and  establishing  the  va- 
lidity of  a  custom  for  the  leet  juiy 
to  enter  shops  for  examining  weights 
and  measures,  and  to  destroy  such 
as  are  found  to  be  deficient  ...  871,  &c 

ccclxiii.  too  much  importance  at- 
tached to  the  observation  of  Probyn 
•7.  (as  to  such  a  custom)  in  Moore 
V.  Wickers • «  . .  870 

ccclxiv.  the  hite  case  of  Sheppard  v. 
Hail^  confirming  the  decision  in  WiU- 
cock  v;  Windsor^  that  by  custom  the 
leet  jury  may  examine  weights  and 
measures,  and  seise  them  if  defective  876 

ccdxy.  presentments  in  leet  must  be 
certain,  and  state  the  precise  day  of 
holding  the  court,  and  before  whom 
it  was  held   877 

ccclxvi.  it  is  better  (although  not  es- 
sential)^ to  state  whether  the  court 
exists  by  grant  or  prescription ib. 

ccclxviL  when  claimed  out  of  a  hun- 
dred, it  is  sufficient  in  replevin  to  al- 
lese  seisin  of  the  hundred 878 

cccTxviii.  a  presentment  of  nuisance 
must  show  at  what  place  it  was  com* 
mitted,  and  that  the  place  is  within 
the  jurisdiction  of  the  court ib. 

ccclxix.  and  roust  conclude  to  the 
common  nuisance  of  all  the  King's 
subjects ib. 

ccclxx.  a  presentment  for  stopping  the 
common  highway  must  state  the  locus 
ad  quenif  as  well  as  the  locus  a  quo, .  ib. 
ccclxxi.  but  objections  for  informali- 
ties in  presentments  for  not  repair- 
ing highways,  are  not  favoured . . .  •  ib.  n. 
ccclxxii.  theinqnii7  of  feloni6i  in  leet 
should  be  by  mdictment  or  inquisi- 
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ib. 


ib. 


LEET— con/tnu^ 
tion,  by  roll  indented  under  tSie  seals 
of  the  jurors 847, 878-9 

ccdxxiii.  which  is  to  be  certified  to 
the  justices  of  the  next  gaol  deli- 
very   •«. • 

ccdxxiv.  the  inquisition  is  in  nature 
of  a  bill  of  indictment  by  the  grand 
jury * 

«cclxxv.  but  probably  was  conclusive, 
before  the  introduction  of  the  petit 

jury 

ccdxxvi*  certificate  by  the  steward  to 

the  iustices  hy  indeniure  said  to  serve 

for  indictment •  •  •  ib.  n. 

ccclxxviL  ordinary  presentments  in 
leet  need  not  be  eitner  sealed  or  in- 
dented .» • 879 

ccdxxviii.  the  objection  disallowed  in 
Colebrook  &  EUioU  . ib. 


C Offences  eognizMe  m  leet;  and  &ie  general 
artides  presentable  there,) 

ccclxKix.  most  offences  were  ancient- 
ly punishable  by  imprisonment  or 
&ie.  •» *. .»-....•  879 

ccclxxx.  but  even  in  the  reign  of  Wil- 
liam the  Conqueror,  many  were  pu- 
nishable with  death  or  mutilation  . .     ifau 

clxxxL  the  punishment  of  death  is 
traced  as  far  back  as  the  Anglo-Saxon 
sera %. 

ccclxxxii.  the  leet  never  could  ar- 
raign and  deliver  persons  indicted  for 
felony 880 

ccclxxxiii.  nor  inquire  of  any  felonies 
which  were  not  such  at  common  law    ifau 

ccclxxxiv.  the  general  character  of 
offences  which  the  leet  is  to  inquire 
of,  and  afterwards  certify  to  the 
King^s  justices ib. 

ccclxxxv.  and  of  such  as  are  not  only 
inquirable,  but  also  punishable  in 
leet  by  fine,  &c. ib. 

ccdxxxvL  in  cases  of  felony  the  jury 
should  inquire  of  the  lands,  and  also 
of  the  goods,  &c.  belonging  to  the 
offender,  at  the  time  of  committing 
the  felony ib.  n. 

ccclxxxvii.  Enumeration  of  the  Arti- 
cle inquirable  in  Courts  Leet,  .881,  &c« 
LICENSES  ami  other  DISPENSA- 
TIONS;  i.  whether  parceners  can 
make  partition  without  the  lord's  li- 
cense. ..% 544  n. 

ii.  licenses  to  demise  operate  as  a  dis- 
pensation of  forfeiture 544 

ill.  in  some  manors  leases  may  be 
granted  for  a  fixed  period,  without 
ucense 544.4S 
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LICENSES,  &c.^eofUinued, 
iv.  referenc^e  to  thd  customs  of  the 

manors  of  Stqpney  and  Hackney,  .544-5 
y.  such  special  customs  must  be  dearly 

proved. . , 545 

Ti.  tli^  t^rms  are  regulated  by  the  cus- 
tom, like  the  fine  on  admittance  ...     ib. 
vii.  but  a  license  to  demise  is  usually 
given  (in  qr  out  of  court ).as. of  course, 

on  payment  of  a  fixed  sum ib. 

viii.  the  fine  for  a  license  to  pull  down 
building!^  &p,  i^ '.the. subject  of  con- 
vention       ib. 

ix.  cannot  exceed  the  extent  of  the 

lord's  interest 118,  546 

X.  except  under  a  power  springing 

from  the  fee 546 

zi,  a  po\Y§r  to  gr^nt  jicense^  to  de- 
mise should  be  inserted  in  settle- 
ments pf  manors  « ^ ib. 

xii.  when  the  fine  for  a  license  is  cer- 
tain, it  may  be  compelled ib.  n. 

xiii.  an  agreement  to  grant  a  license 
for  a  certain  sum  paid  to  the  lord, 

will,  of  course,  be  enforced ib. 

xiy.  the  steward  cannot  grant  a  li- 
cense mrtute  officii^  being  a  voluntary 

act ............  ^  ......  r  * .  ^ 546 

XV.  but  may  do  so  by  special  authority    ib. 
xvi.  the  case  o£Doe  &  Whitaker 

Append*  (396) 
xvii.  and  by  special  custom,  in  court, 

even  without  express  authority  ....  546 
xviii.  sembie  that.  the.  lord's,  signing 
the  court  book,  &c.  ^ouid  be  a  conw 

firmation  of  the  license ib. 

ziY.  and  that  the  lord's. license  may 
be  presumed  from  acts  coming  under 

the  view  of  the  steward 547 

zx.  the  terms  of  the  license  must  be 

strictly  pursued ib. 

xxi.  if  the  license  has  been  acted  upon 
to  th^  full  extent,  a  second  lease  on 
the  surrender  of  the  first,  would  be 

a  forfeiture ib. 

zxii.    whether    a    concurrent    lease 

would  be  a  forfeiture -.     ib. 

xxiii.  the  grant  of  a  less  term  than 
authorised  by  the  license  is  good  .. .  547 
xxiv.  under  a  license  to  a  copyholder 
for  life  to  let  for  thr.ee.  years  if  he  so 
long  lived,  a  lease  for  three  years  ab- 
solute held  not  to  be  a  forfeiture,  con- 
/raif  hehad  been  a  copyholder  in  fee  547-8 
zxv.  may  be  made  to  depend  on  a 
condition  precedent^  but  not  on  a 

condition  subsequent^ . « 548 

zxvi.  a  license  being  a  dispensation, 
will  not  make  a  lease  binding  on  the 

issue  in  tail  ib. 

zxvii.  effect  of  lease  by  tenant  in  tail, 
granted  with  license  of  the  lord. ..  ib.,  n. 
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LICENSES,  &c.— confmiMfd: 

xxviu.  what  customs  to  alien  without 
license  are  ^ood,.and  what  are  not  544^5 

xxix.  a  license  is  not  necessary  to  au- 
thorise the  pulling  down  houses  in  a 
ruinous  state,  and  to  build  others  . .  548 

XXX.  lease  with  license  is  a  common 
law  interest,  and  may  be  assigned 
without  further  license. d^ 

xxxi.  it  is  extendible ib. 

xxxii.  and  is  good  against  the  lord 
claiming  by  escheat  or  forfeiture,  if 
the  license  were  granted  by  him,  or  a 
former  lord  seised  in  fee. 549 

xxxiii.  when  a  license  to  demise  must 
be  pleaded,  and  when  it  need  not  554  n. 
See  CoPARCENEfLS  xii. ;  Fobfeituee 
xiv.,  &c. 

LIEN ;  i.  no  distinction  between  free- 
holds and  copyholds  in  regard  to  a  de- 
posit of  evidences  of  title,  as  a  security  S56 

ii.  nor  in  regard  to  the  lien  which  a 
vendor  has  for  his  purchase-money  .    ib. 

LIMITATION ;  i.  the  application  of 
the  stats,  of  limitation  to  manors  and 
copyholds lOO,  421,  561-2 

iL  of  plaints  in  nature  of  possessory 
actions 56S,  &c 

iii.  of  plaints  in  nature  of  the  several 
writs  of  right 575,  &c 

iv.  no  limitation  as  to  rents  created 
by  deed,  or  reserved  on  particular  es- 
tates  573  D. 

V.  time  is  no  bar  as  between  a  trustee 
I        and  cettuy  que  trusty  except  as  to  con- 
structive trusts  [but  see  sect.  35  &  26 
of  3  &  4  W.  4.  c.  27.  Append,  (333), 
(334).] fl). 

vi.  the  above  act  of  3  &  4  W.  4.  re^ 
strains  an  action  or  suit  for  arrears  of 

dower  to  six  years Append.  (339) 

See  Ejectment  :  Fine,  cvii. 
LORD  OF  THE  MANOR ;  i,  a  te- 
nant for  life  purchasing  copyholds, 
should  take  the  surrender  to  a  trus- 
tee, or  regrant  immediately 43-4 

ii.  the  same  caution  is  requisite  when 
the  lord  is  seised  in  fee,  with  an  ex- 
ecutory devise  over 44 

iii.  a  covenant  to  surrender  to  a  mort- 
gagee of.  the  freehold  is  not  a  re- 
grant  in  equity  in  favour  of  devisees    ib. 

iv.  but  such  covenant  by  tenant  for 
life  having  a  power  to  gnuii,  would 
bind  the  remainder-man  in  equity . .    ib. 

V.  whether  the  lord  has  power  over  the 
lands  of  a  lunatic,  except  by  custom    66 

vi.  cannot  appoint  a  guardian,  except 
by  custom  ib. 

vii.  may.^rant  copyholds  in  fee  how- 
ever limited  his  mterest «  ill 

viii.  8ed  qu,  as  to  a  mere  tenant  at  will  ib.  n. 


IX.  grtiDt*  b;  infant*,  lunaucB,  &c., 
are  good   I 

X.  Ki  bIm>  by  an  outlaw,  a  penon  ex- 
communicBte,  f«oSee  oo  ccuuUtion, 
and  guafdiBii  in  socage i 

xi.  lo  bIm  b;  bishops  or  other  eccle- 
MMtica ib.,1 

xij.  and  bj  a  dowre^t;  or  the  husband 
•eiseJ  in  right  of  hi*  wife,  (the  wife, 
however,  Diuit  join] 1 

siiL  but  the  committee  of  a  lunatic 

,   has   no   estate,   and  .  is   disabled  to 

Kraut  copyholds 

XIV.  a  grunt  bj^  the  steward,  appointed 
by  the  lunatic  before  hia  diseaie  of 

XV.  lands  escheating  are  within  the 
above  rules . 

xvi.  grants  made  Jiefore  the  attainder 

of  the  lord,  are  good  

»Tii.  and  before  entry  for  breach  of 

condition, 1 

xviii.  holding  a  court  amounts  to  au 

entry  for  condition  broken 

xix.  grants  byfeoSeeof  an  infant,  are 

good ib, 

XI.  so  also  grants  made  before  diu- 
^eement,  where  a  man  marries  an 
infant  ieme  seignioreHB   1 

xii.  the  ancieat  rent  and    *ervices 

must  be  reserved 

xxii.  may  re-grant  at  apportioned  rent*  1 

xxiii.  copyholds  of  inheritance  which 

escheat  may  be  granted  for  life,  and 

with  a  grant  of  the  reversion  to  ano- 
ther     I 

xxiv.  whether  copyholds  may  be  grant. 
ed  in  reversion  by  a  lord  who  has  a 
limited  interest,  except  by  specnal 
custom ib,, 

XIV,  whetheroneof twoloint-tenants 
of  a  manor  may  grant  the  intirety. . 

XEvi.  whatever  estate  the  lord  may 
have,  be  must  be  lawfully  seised  in 
posseeuon 

xxvii.  or  derive  bis  power  from  the 
lord  pro  tempore ib., 

xxviii.  examples  of  persons  who  are 
disabled  to  grant  under  this  rule . , . 

xxix.  a  power  to  grant  me^'  be  derived 
under  the  will  of  a  lord  sdsed  in  fee 

XKx.  but  not  as  against  the  dower  of 
the  wife  of  the  lord 

xxxi.  an  admittance  is  distinguishable 
from  a  ^nt,  therefore  admittance* 
by  disseisors,  &c,  are  good 

xxxii.  the  lord  who  has  a  limited  in- 

.    lerest  cannot  prejudice  the  remiun- 

der-man ib., 

xxxiii.  the  lord  is  Chancellor  in  his 
oiin  court..,.. > 


XXXIV.  tenAU  that  it  bis  decree  be  not 
obeyed,  he. may  seise  and  admit  the 

rightful  claimant ••   119 

XXIV.  the  lord  cannot  re-grant  by  copy 
after  executing,  a  common  Jaw  as- 
tnrance,  or  if  the  land  be  extended, 
or  assigned  to  a  wife  in  a  writ  of 
dower;  but  if  kept  in  hand,  or  let  at 
will,  he  or  his  heirs,  &c.  may  re-  i 
grant,  and  the  grantee  will  hold  dis- 
charged of  theextent,  ordower  119,  ISO 
xxxvi.  but  a  lease  by  the  King  will 

not  prevent  a  re-grant ib. 

XXxviL  a  grant  for  the.livei  of  others 
will  not  give  any  estate  to  the  cestui 

que  vies,  unless  by  custom 120 

xxxviii.  what  gran  tsare  good,  and  what 
void  under  particular  customs..  191, &c. 
xxxix.  may  be  void  for  uncertainty. .    181 
xl.  to  '  him  and  his,'  &c.  may,  by  cus-' 
tom,  create  an   inheritance,   or  an 

estate  for  life  only 191-9 

xli.  equity  will  not  interpose,  between 
the  lord  and  the  heir  of  a  trustee, 
when  the  cettuy  gve  tnut  dies  with- 
out an  heir,  but  the  court  of  B.  R. 
will  compel  the  admission  of  the  heir 
of  the  trustee,  to  enaUe  bim  to  try 

hi*  title 122,  485 

xlii.  the  lord  partakes  of  trusts  by  re- 
cording them ib.  1S3,  483 

xliii.  but  on  escheat  the  lord  holds  dis- 
charged of  trusts  to  which  he  is  not 

privy; I 1S3,  463 

xiiv.  the  lord  cannot  claim  by  the  title 
of  an  equitable  escheat,  except  per- 
haps when  he  has  accepted  notice  of 

a  trust 48^5 

xlv.  the  lord  cannot  claim  against  hia 

own  grant  or  admittance ,     ib. 

xlvi.  but  hi*  admittance  from  a  mis- 
conceived right,  will  not  be  good  as 

a  new  grant ib,,  1S2 

xlvii.  whether. after  having  admitted  a 
surrenderee,  under  a  surrender  made 
sabsequentlv  to  the  breach  of  one  of 
several  conditions,  the  lord  can  enter 
for  a  subsequent  breach  of  the  other 

conditions  1S3  n. 

xlviii  may  grant  or  admit  out  of  court, 

and  even  out  of  the  manor...,   124,  &c 
xUx.  the  late  case  of  Doc  d.  Leach  v. 

Wkiiaker Append.  (39G) 

1.  tcmble  that  the  lord  may  hold  his 

li.  whether  he  nas  the  same  remedy 
to  recover  fees  as  the  steward ib. 

lii.  of  what  incapadlics  he  may  take 
advantage 131-2 

liii.  is  not  bound  to  admit  aliens  or 
other  incapacitated  persons .,  133 
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LORD  OP  THE  MAN01U-«on/t»tie«<. 

liv.  bot  his  interest  would  be  conclud- 
ed by  the  admittaiice 135 

W.  may  have  -a  bill  in  eonity  for  dis- 
oorery  ofbonndaries  ana  doicriptioos 
ofhmd..... €33 

Ivi.  and  for  a  commisnon  to  distinguidi 
freeholds  from  copyholds,  but  only 
under  very  special  circumstances,  a 
cooftisioQ  of  lands  not  bdng  per  se  a 

^ronnd  for  jnterposition ib. 

'  ItiL  though  the  lord  is  not  bound  to 
take  notice  of  trusts^  yet  it  is  not 
usual  or  reasonable  to  refuse  to  do 
so • • 481 

IviiL  whether  it  is  not  advantageous 
tothe  lord  to  record  notice 485 

lix.  his  remedy  fa^  writ  of  escheat, 
fonnedon,  intrusBon,  and  geotment 

£64,  575  n. 

SeeCocrsTB  oFEaorrr ;  CmTouAEY 
Plaivts,  xxiv :  Gams, 
LUNATICS ;  L  may  receive  a  grant  of 

copyholds  •«•••«•• 133 

ii  whether  the  lord  has  any  power 
over  their  lands,  except  by  custom .  •     65 
iiL  the  canndttee  has  no  interest,  but 

a  bare  custody  or  authority....  ••..     66 
iv.  certain  powers  are  given  to  com- 
mittees  by  particular  acta  of  parlia- 
ment • • ..«.••••••••  ib.n. 

▼•  copyholds  are  .not  within  6  G.  4., 
and  pricA"  statutes,  as  to  conveyances 
of  estates  vested  in  lunatics,  but  are 
expressly  named  in  1  W^  4.,  c  60. 

^09J  Apf>end,  (jsil) 
vi.  provision  made  for  the  admittance 
of  lunatiGS  to  copyholds  by  1  W.  4^ 
C65.. Append,  (316) 

MANDAMUS ;  i  the  writ  is  granted 
by  the  court  of  B.  R.  to  compel  the 
lord  to  admit  any  person  showing  a 
colourable  title  to  copyholds  or  cus- 
tomary freeholds •  683, 6S5-6 

ii.  and  the  aid  is  extended  to  the  cus- 
tomary bar  •••...•• 626-7 

lii.  although  the  application  may  be  in 
furtherance  of  a  scheme  to  defeat  the 
lord's  right  to  a  fine; — and  although 
there  should  be  no  disclaimer,  by 
devisees  ^7%e  Kingy.Sir  T.  M,  WiU 
son) 627,  &C. 

iv.  it  has  been  granted  to  compel  the 
admission  of  the  heir  of  a  trustee 
where  the  cesUu/  que  truit  died  with- 
out heirs,  to  enable  him  to  try  his  title  485 

V.  and  it  is  granted  to  compel  the  lord 
or  steward  to  accept  a  surrender 

623,  626,  629 

vi.  the  case  of  The  King  v.  Boughey^ 
Bari • 629 


MANDAMUS^-eaiifkiied: 

vii.  and  either  of  the  wh(^  or  apor- 
tioB  of  the  lands  of  the  copyholder, 
or -of  the  wh<^e  or  a  portion  of  hia 
interest «..•; 

tiii.  and  to  inroi  a  swirender,  bat  not 
when  there  is  a  custom  for  the 
steward  to  prepare  all  surrenders^ 
and  the  eustom  has  not  been  com- 
plied with •  «...  630 

Sx.  the  power  of  the  court  has  been 
questioned,  but  is  established  by  se- 
veral stated  cases.  • 625,  ftc 

X  the  court  has  refiised  the  writ  in 
several  stated  instances,  where  the 
party  had  a  specific  Iqgal  remedy  ~ 

623-^  n. 

xi.  but  having  a  remedy  in  equi^  is 
no  answer  to  an  «ppucati<Hi  for  a 
mandamns.*** ••••  623  b. 

xiL  conceded  that  a  mandamus  ii 
never  granted  to  compel  a  mere  min- 
isterial officer  to  do  his  duty  ••.»..  624 

ziii.  in  The  l%rgv.  the  Borough  of 
Midhuriii^  the  writ  was  granted  to 
compel  the  lord  to  hold  a  court,  and 
the  nomage  to  present  certain -coih 
veyanoes  of  bufgage  tenements  in- 
titling  the  purchasers  to  be  sworn  in 
bui^gesses,  and  to  vote  for  members 
of  parliament ....  • 695 

xiv.  it  is  also  granted  to  compel  in 
inspection  of  court  rolls  by  a  person 
claimii^  an  interest  under  them,  and 
havint  a  prima  facie  title  •  .  •  •  •  629,  6SO 

XV.  and  it  is  not  necessary  that  any 
cause  should  be  depending^  • » ^ » » .  •  630 

xvi.  it  is  only  when  no  action  is  de* 
pending  thiat  the  motion  is  for  a 
mandamus ..«,.••...  ib^n. 

xviL  when  an  action  is  depending  the 
inspection  will  be  enforced  by  a  rule 
of  the  court. 588,  630  n. 

xviii.  whether  a  freehold  tenant  has  « 
right  to  inspect  court  rolls,  althoi^ 
no  cause  be  depending^  ^ .  • 630  a. 

xix.  it  lies  to  restore  the  steward  of  a 
court  leet 625,  725,  848 

XX.  but  was  refused  in  one  case. . .  725  n. 

xxi.- whether  it  lies  for  the  steward  of 
a  court  baron  •••  • 625,725 

xxii.  Ile^s  case  in  1  Vent.  &voaraUe 
to  the  opinion  that  it  lies  for  die 
steward  of  ^customary  court. .  625, 726 

xxiii.  but  it  is  rendered  doubtful  by 
other  authorities 625  n.  725-6 

xxiv.  it  lies  to  compel  the  lord  to  hold 
a  court  leet,  and  to  proceed  to  the 
election  of  a  chief  maj^tstrate 860 

XXV.  and  to  inrol  a  resiant  to  enable 
him  by  the  usage  to  vote  for  mem* 
bers  of  parlianeot.  ••««>«* ••    ib. 
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MANDAMUS-^n/Mtiei. 
XX  vi.  but  theconnexioii  betwoea  the 
leet  and  corporation  must  be  estab- 
lished by afiiUavit. ^^«««.« 860 

xxvii.  it  lies  to  compel  the  steward  to 
administer  the  oath  of  office  to  a  con- 

.    stable  chosen  at  the  leet •  86S  n. 

^xxviii.  it  has  been  granted  to  the  bsi. 
li£&  of  a  corporation  to  which  the 
manor  formerly  belonced,  to  permit 
a  court  leet  to  be  held  in  the  guEd- 
hall,  in  order  to  an  inquiry  whether 

it  could  be  held  elsewhere 690  n. 

xxix.  it  does  not  He  to  compel  the 
holdine  of  a  court  leet  for  the  pur- 
pose of  having  the  oath  of  allegiance 
administered  to  an  inhabitant. . . .  630  lu 
xxz«  nor  for  the  inspection  of  the  re- 
cords  of  a  court  leety  unless  some 
satisfactory  reason  be  assigned .....  ib. 
xtli.  a  return  to  a  mandamus  must  be 
certain  and  explicit^  and  not  argu- 
mentative   6^7 n. 

i!xxii.  reference  to  1  W«  4.,  c  21,  ex- 
tending the  provisions  of  9  Ann.  c 
20,  as  to  the  returns  to  certain  writs 
of  mandamus,  to  all  other  writs  of 
mandamus,  and  making  provisions 
against  abatement  of  the  writ  by 
death,  &c.,  and  as  to  costs,  &&•  •  631  n. 

MANOR :  i;  etymology  of 1 

ii.  its  origin  and  nature  •.•••••.••••  1,2 

iii.  cannot  now  be  created.  •• 2 

iv.  may  exist  as  a  seigniory  in  gross. .       5 
V.  is  determined  .by  severance  of  the 
demesnes,  or  services,  by  act  of  the 

party • • 7 

vi.  or  by  extinction  of  the  services  . .     ib. 
vii.  may  continue  as  to  minor  prescrip- 
tive rights,  though  the  court  baron 

be  lost 8 

vilL  one  may  be  held  of  another . .  ib.,  1 26 
ix.  but  the  lord  of  a  customary  manor 
.  cannot  hold  courts  to  have  pleas,  &c. 

18,  126 
X.  may  be  divided  (though  not  by  the 

act  of  the  party) 9,  13, 16 

xi.  some  few  authorities  contra. 9 

xii.  may  be  suspended,  and .  cease  and 

revive ••     18 

xiii.  the  mode  of  holding  courts  after 

a  division  of  the  manor 11 

xiv.  whether  a  grantee  of  the  freehold 
interest  in  all  or  part  of  the  copy- 
holds can  hold  courts 12,13 

XV.  severance  of  the  freehold  does  not 

destroy  the  copyhold  interest 13 

xvi.  an  exception  of  part  of  the  de- 
mesnes and  services,  is  a  severance, 

equally  as  a  grant  thereof. 15 

xvii.  an  exception  of  all  the  demesnes 
is  void. •  •  •  • .u  ...••• ib. 
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MASOR-^conHnued.   ' 

xviiL  so  of  the  court  baron  •  •  •« ^    15 

xix.  but  this' is  not  so  in  the  case  of  a 

grant  by  the  King 15,  120  n. 

XX  .^  any  disposition  of  the  manor  car- 
ries with  it  afber  purchased  lands.  •  40,  43 
XXL  and  lands  which  afterwards  escheat    43 
xxii.  a  recovery  of  a  manor  nmy  pass 
lands  not  parcel,  but  reputed  to  be 

xxiii.  the  disseisee  of  a  manor  is  bound 

hy  admittance  of  the  disseisor 118 

MARKET;  appendant  anay  be  graiit- 

ed  by  copy •«....••.*.  127 

See  Faias. 
MERGER.'   See  •  ExTiwofniHifENT: 
xxxi.,  xxxii.,  XXXV.,  xxxvi 

MILL,  mi^  be  bdd  by  copy •  127 

MINES ;  u  are  part  of  the  demesnes, 
and  not  a  distinct  property  from  the 

freehold 25,511 

ii.  should,  therefore,  be  expressly  Ire- 
served  when  intended  to  be  excepted 
out  of  a  grant  of  waste,  or  the  en- 
franchisement of  copyholds « •  •    ifau 

iii.  and  it  is  not  sufficient  merely  to 

reserve  all  royalties,  &c. •  • .  •     ib* 

iv.  -may  be  a  distinct  possesrioa  from 
the  manor,  with  rderence  to  the 

Stat  of  limitations •«..«....  512 

V.  and  twenty  years'  possession  of 
copp^  mines  may  establish  a  rieht 
against  the  lord,  even  when  intiued 

to  tin  mines 312,  513 

vL  a  copyholder  has  the  same  posses- 
sory interest  in  mines  as  in  trees  •• .  508 
viu  but  has  no  proprietory  right,  ex- 
cept by  custom ib.,  &c 

viiL  therefore  he  cannot  open  and 
'   work  new  mines  without  the  license 

of  the  lord,  or  by  custom  .■...••....     ib» 
ix.  nor  can  the  lord  do  so  in  the  ab- 
sence of  a  cust<Nn,  without  the  con* 

sent  of  the  tenant ifau 

X.  bat  would  be  liable  to  an  action  of 
trespass  for  entering  on  copyhold 
land  to  bore  for  mines  and  veins  of 

coal S09 

xi.  by  custom  a  copyholder  of  inherit- 
ance, or  for  life  with  power  to  re- 
new or  to  nominate  a  successor,  may 
have  a  proprietory  right  in  mines  •  •  508 
xii.  under  a  grant  of  the  inheritance 
of  freehold  laud,  even  if  mines  are 
named,  the^  cannot  be  opened  by  a 
person  having  a  particular  interest 

only  .; *..r^.. . .....  508  n. 

xiiL  though  a  lessee  may  work  mines 
that  are  opened,  yet  his  opening  new 

mines  is  waste ib. 

xiv.  as  to  royal  mines  where  the 
crownhas  a -bare  reservation...... .  506  n. 
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XV..  a  copyliQider  may  dig  for  marl  to 
lay  on  the  land 509  n. 

xvu  coals,  .when  due,  belong  to  the 
leasee,  who  may  maintain  trover  .•  •    ib. 

xviL  bill  in  equity  lies  for  an  account 
against  the  executor  of  a  customary 
tenant  opening  mines . . .  • 509,  513 

xviii.  and  trover  lies  for  ore  dog 
thereout • ib. 

xix.  he  who  has  the  surface  may  main- 
tain trespass  for  breaking  the  sub-soil  511 

XX.  but  in  frequent  instances  in  the 
northern  counties  the  title  to  the 
land  is  in  one,  and  the  title  to  the 
mines  in  another ib. 

xxi.  the  presumption  is  in  favour  of 

the.  pecsoA  in  possession  of  the  land, 

but  may  be  rebutted  by  evidence  that 

others  had  raised  and  carried  away 

'    the  minerals ^ •    ib. 

xxiL  the  late  case  of  Rowe  &  JBren^ 
ion 51  ]» 51S 

xxiii.  evidence  of  a  right  to  cut  timber, 
is  not  evidence  of  a  power  to  dig  mines  513 

xxiv.  but  a  custom  to  dispose  of  one 
,     sort  of  mineral,  mav  be  evidence  of 
a  right  to  dispose  of  another ib. 

XXV.  distinction  in  equity  between 
mines  and  timber,  in  decreeing  an  ac- 
count under  a  bill  for  an  injunction,    ib. 

xxvi.  equity  will  grant  an  injunction 
against  opening  a  mine,  if  no  custom 
is  shown,  yet  only  with  a  view  to  try 
the  right 514 

zxvii  but  with  such  a  custom  it  will 
not  restrain  even  a  tenant  for  life 
from  opening  pits  to  pursue  old  veins  ib.  n. 

xxviiL  nor  will  equity  grant  an  injunc- 
tion against  working  mines  already 
open 514,  515 

XXIX.  a  copyholder  for  life  leasing 
mines,  though  a  forfeiture,  has  no 
equity  against  his  lessee 515 

XXX.  in  such  a  case  a  remainder-man 
complaining  must  file  a  bill  alone  . .     ib. 

See  PtEADiNG,  xxii.,  xxiii :  Royal 

MODERATA  MISERICORDIA,  writ 
of — See  CouaT  Babon:  Leet,  (tit. 
AmercetMntt), 

MONSTRAVERUNT,  Writ  of.— See 
Anciekt  Demesne  xxxi.  to  xliii. 

MOOT:  MOTE  COURTS.-SeeLEET, 

804  n.,  810  n. 

MORT  D'ANCESTOR,  (tit.  Custom^ 
ary  Plaints.} 562,  570,  &c. 

MORTGAGE ;  i.  the  effect  of  a  pur- 
chase of  copyholds  by  the  lord,  afler 

a  mortgage  of  the  manor 40,  &c. 

ii.  observations  on  conditional  surren- 
ders «... ••• 241 


MORTGAGE—/?ofi<msitf<f, 

See  Ejectment  viii  to  x. 
MORTMAIN  ACTS;    L  extend  to 

copyholds. ...« 248 

iL  distinction  between  legacies  to  be 
applied  in  the  purchase  of  land,  and 
JA  melioration  of  land  already  in 

mortmain ^SO 

iii,  and  when  inseparably  connected 
with  a  void  devise,  or  applicable, 
at  discretion,  to  several  purposes, 
some  of  which  only  are  void  ..••••    ib. 
See  Chaeitable  Uses:  Peeroga- 
TiVE  Right:  Sureendee  to  Will. 
MOTBELL,  the  Mote  Courts   con- 
vened by  sound  of  •• 811 

NOTICE,  from  a  donee  does  not  bind 

a  purchaser  of  the  donor  252 

see  Lord  op  the  Manoe  :  Trust 
Estates:   Evidence,  v:    Volun- 
tary Surrender. 
NOVEL  DISSEIZIN,  (tit.  Quiomary 

PiamU) 562,  570,  &c 

NUISANCES.    See  Leet 890 

OCCUPANCY;  L  there  can  be  no  ge- 
neral occupancy  of  copyholds ....  30,  63 

ii.  but  there  may  bea  speoal occupancy    64 

iii.  there  can  be  no  general  occupancy 
of  any  thing  which  lies  in  grant.. ..  64  n. 

iv.  but.  the  2d  branch  of  12  Car.  2.  c 
5y  applies  to  the  grantee  pur  au/rr  vie 
of  a  rent  charge,  and  his  executors 
will  be  intitled  to  it 64 

V.  and  a  special  custom  extending  the 
principle  of  general  occupancy  to 
copyholds  is  good 50,  64 

vi.  rents  are  (in  common  parlance)  the 
subject  of  special  occupancy 65  n. 

viL  a  special  occupant  must  be  admit- 
ted and  pay  a  fine 415 

OUTLAWS;  i.  may  receive  a  grant  of 
copyholds 132 

ii.  copyholds  cannot  be  seised  upon  an 
outlawry 60 

iii.  whether  copyholds  are  forfeited  for 

outlawry •  • 526 

See  Leet 891 

PARCEN  ERS.  See  Coparceners. 
PARK.  See  Free  Chase  or  Parc. 
PAROL  EVIDENCE.  See  Evidence. 

PARSONAGE,  may  be  a  manor 4 

See  Exchanges,  ii. 
PARTITION.   See  Coparceners,  xii: 
Courts  of  Equity,  IxLc :  Custom- 
ARY  Freeholds,  xxvi. 
PAUPER;   i.  in  possession  under  a 
bond  given  before  marriage  by  the 
wife  dowable  by  custom,  bdd  to  gain 
a  settlement •«.«• 90iu 
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PAUPER-^contmued. 
.  li.  guardian  in  socage  may  gain  a  set- 
tlement by  residence  on  the  ward's 

estate 473  n. 

iii.  a  trustee,  or  mortgagee,  in  posses* 
sion,  may  gain  a  settlement.. ..  475-4  n. 
See  Settlement. 
PETIT  SERJEANTY,  tenure  of., .   730  n. 
PIE-POUDRE,  court  of.  SeeFAiRs,&c. 
P1NDER»  is  not  necessarily  a  public 

annual  officer — (tit.  Leet)  [addenda]  868 
PISCARY,  appendant^  may  be  granted 

by  copy 127 

See  Free  Fishery. 
PLAINTS  OF  RIGHT.   See  Custom- 
ary Plaints. 
PLEADING ;  i.  a  copyholder  for  life, 
or  greater  estate,  may  plead  ^freehold 

interest 604 

ii.  a  copyhold  must  be  pleaded  to  have 
been  demisable  by  copy  time  out  of 
mind,  and  it  is  not  sufficient  to  state 
that  it  is  held  at  the  will  of  the  lord, 

according  to  the  custom 605 

iii.  yet  it  must  be  pleaded  to  be  held 

at  the  will  of  the  lord ib. 

iv.  but  the  mult  in  pleading  may  be 
helped  by  the  verdict  finding  the 

.   estate  to  be  copyhold 606 

y.  it  must  be  shown  that  the  estate 
created,  is  allowed  by  the  custom..  605  n. 

Ti.  except  in  a  claim  of  common ib. 

vii.  in  copyholds  of  inheritance  the 
addition  of  the  words  in  tail,  for  life^ 
&c.,  in  pleading,  is  unnecessary ....  ib. 
viii.  the  copyhold  tenure  must  be 
pleaded,  when  lands  are  held  of  a 
manor  which  is  ancient  demesne,  or 
it  maybe  inferred  that  they  are  plead- 
able in  the  lord's  court  by  writ  of 
right  close,  or  at  common  law,  as 

part  of  the  demesnes 606 

ix.  how  to  plead  common  out  of  the 
manor,  before  and  after  enfiranchise- 

ment 606-7, 613  n. 

X.  a  plea  of  justification  under  an  al- 
leged custom  for  the  tenants  of  a 
particular  copyhold,  is  not  supported 

by  evidence  of  a  general  custom 607 

xi.  so  a  plea  that  the  widow  is  intitled 
to  an  estate  for  life,  is  not  supported 
by  evidence  of  a  widow^s  estate  only  ib. 
xii.  in  actions,  &c.  relating  to  the  co- 
pyhold of  a  feme  covert,  it  must  be 
pleaded  that  the  husband  and  wife 
are  seised  in  right  of  the  wife,  and 
not  that  the  husband  alone  is  seised  ib. 
xiii.  any  admittance  may  be  pleaded 

as  a  grant ib. 

^iv.  and  it  is  sufficient  to  allege  the 
admittance  of  the  ancestor  as  a  grant, 
an4  to  show  the  descent  and  entry, 
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PLEADING— coiifm««f. 
without  admittance •  •  •  •  .     ib. 

XV.  but  not  merely  to  plead  the  seisin 
of  the  ancestor,  and  the  descent..   •  607 

xvi.  gemble  that  althoughJa copyholds 
it  is  sufficient  to  show  the  grant  of 
the.  lord,  yet  in  customary  freeholds 
the  estate  of  the  surrenderor  must 
be  shown •• • 608 

xvii.  but  yi\iexK  the  title  does  not  come 
in  question,  as  in  replevin,  it  is  un- 
necessary to  show  aamittance  .••«..    ib. 

xviii.  it  is. not  sufficient  for  a  vendor 
to  aver  his  readiness,  and  his  ofier, 
to  make  a  title,  and  to  surrender, 
but  he  must  show  an  actual  surren- 
der, or  an  offer  to  convey  and  refusal, 
and  what  title  he  had * .  • . .     ib. 

xix.  it  is  unnecessary,  however,  to  de- 
tail the  title,  and  the  plaintiff  need 
only  aver  his  seisin  in  fee,  that  the 
title  was  made  perfect,  and  that  he 
had  always  been  ready,  and  had  of- 
fered to  convey ib. 

XX.  it  is  for  the  purchaser,  and  not  the 
vendor,  to  .prepare  and  tender  the 
conveyance ib. 

xxi.  plea  of  a  grant  for  lives  in  rever- 
sion, as  a  grant  in  possession,  is  in- 
curable  •  •    ib. 

xxii.  in  trespaiss  for  entering  copyholds,    . 
and  boring  for  coals,  and  a  justification 
under  the  lord,  the  plaintiff  must  tra- 
verse the  liberty  of  workingtbe  mines  609 

xxiii.  but  the  court^ill  permit  the  re- 
plication to  be  amended ib* 

xxiv.  the  case  oi Proud  &  HoUu  as  to 
the  mode  of  pleading  a  right  of  way 
asserted  by  the  landlord  of  a  copy- 
hold occupied  by  a  tenant ib. 

XXV.  if  a  surrender  be  pleaded  as  taken 
by  the  hand  of  a  steward  supposed 
to  have  no  risht,  the  traverse  should 
be  general  that  no  surrender  was 
made 610 

xxvi.  where  issue  is  taken  on  a  surren- 
der pleaded  into  the  hands  of  tenants, 
it  is  to  be  tried  where  it  was  alleged 
to  be  done,  and  not  where  the  manor  is    ib. 

xxvii.  the  steward's  name  must  be  stat- 
ed in  pleading  a  grant  of  copyholds  ib.  n. 

xxviii.  performance  of  the  condition 
maybe  pleaded  under  a  bond  for  quiet 
enjoyment,  when  a  forfeiture  is  oc- 
casioned by  the  vendee's  own*act.. .  610 

xxix.  in  debt  on  bond  the  plaintiff  must 
show  that  he  was  evicted  by  lawful 

.  title 610  n. 

XXX.  in  case,  for  not  performing  a  pro- 
mise to  surrender,  the  plaintiff  must 
allege  that  he  made  a  request  to  the 
defendant  to  surrender , .  611. 
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•xxxi.  and  a  demuiror  will  bold  if  the 
plaintiff  assign  a  particular  mode  of 
aurrender,  and  the  custom  is  not 
shown.  •^. 611 

xxxii.  but  a  general  custom  need  not 
be  alleged. ..••>....     lb. 

xxxiii.  under  a  covenant  to  surrender, 

'  a  porchaser  need  net  show  a  court 
to  nave  been  holden .......«•    ib. 

xxxiv.  plaintiff  is  intitled  to  costs  of 

.  pleadmg,  when  one  of  several  pleas  is 
adjudgra  bad  on  demurrer  ........    ib. 

xxxY.  the  new  rules  have  established 
that  a  defendant  who  has  obtmned 
judgment  on  demurrer  upon  one  of 
several  counts,  is  intitlea  to  deduct 

.  his  costs  from  the  costs  of  the  pjain- 
tiff  on  any  counts  upon  which  he  may 
have  succeeded . . .  «^ 61 1-12  n. . 

zxxvi  the  books  of  entries,  &c.  are  to 
be  consulted  in  pleadings  upon  cus- 
tomary writs  of  right,  &c.  •  •  • 612 

.  xxxviL  prescription  by  freeholders,  and 
custom  by  copyholders,  may  be  joined 
in  one  plea •••. 614  n. 

.ixxviii.  the  want  of  averment  of  le* 
vancy  and  couchancy  may  be  aided 
by  verdict •  615  n. 

.Xxxix.  so  the  insufficiency  of  pleading 
a  license  for  a  stranger  to  put  in  his 
cattle,  which  license  must  be  by  deed    ib. 

3^.  as  to  the  mode  of  pleading  com- 
mons, after  severance  of  the  waste  621  n. 
See  Leet,  {  2  &  .7. 
POLLARDS  IPOLLINGERS]. 
Tkbss  and  Mikes  :  Estovers. 
PONE. — See  Court  Baron,  ccix. 
PONENDIS  (de  non  ponenditj. 

Ancient  Demesne,  xliii. 
PORTGERIEVE — (  PORTREEVE.) 

sometimes  elected  at  the  leet  830  n.,  860 
PORTMOTE  COURT.— See  Leet,  81 1  n. 
POSSESSIO  FRATRIS ;  i.  may  be  of 
a  copyhold,  on  an  actual  possession, 
even  before  admittance 57, 358 

ii.  the  possession  of  a  termor  by  sur- 
render is  sufficient 57,  58 

iii.  whether  it  will  be  prevented  by  a 
lease  for  years  with  license 57 

iv.  and  by  the  widow's  freebench ....     58 

V.  the  authority  of  Fare  Sc  Smith 
doubted  by  Mr.  Watkins ib.  n. 

vi.  possession  of  a  customary  guardian 
wul  constitute  an  actual  possession ..    58 

vii.  and  the  entry  of  guardian  in  socase 
of  a  daughter  by  a  second  wife,  held 

.  to  be  a  sufficient,  seisio  in  an  infant 
daughter  by  a  former  wife,  to  create 
a  pouetthfraim ib. 

viii.  may  be  of  a  trust  of  copyholds. . .     59 
POSSESSORY  ACTIONS,  OR 


PLAINTS  (tit.  Cwtomir^  FUmasS) 

POUND ;  breach  of. .  892,  Append.  (421) 
POWER;  i.  no  longer  necessary  to 
give  a  substantial  uiare  to  each  of 
the  objects,  although  the  power  is 
not  exclusive  ( 1  W.  4.,  c  46.) ....  3 1 5  o. 

ii.  over  copyholds  by  special  custom, 
though  joined  with  an  interest,  can- 
not be  executed  by  attorney 156 

iii.  what  powers  may  be  exercised  by 
a  feme  covert . . .  • •«••••  158,  &c. 

iv.  when  exercisable  by  infiuits 167 

V.  may  be  exercised  over  copyholds 
without  betar  noticed,  but  it  should 
appear  that  the  testator  had  the  pro- 
perty in  view,  if  he  were  seised  of 
other  real  estates,  to  which  alone  a 
general  devise  would  be  held  to  apply  91 5 

VI.  when  created,  the  lord  should  not 
seek  the  appointee,  but  admit  the 
heir  or  other  person  intitled  in  de- 
fault of  appointment. . '. S2S,  556 

vti.  the  i^pointee,  and  not  the  person 
to  whom  the  power  is  given,  is  to  be 

admitted 368 

viii.  and  pay  a  fine 413 

ix.  a  power  of  sale  to  executors  will 

save  a  double  fine ..«..«•     ib. 

X.  when  a  testamentary  power  of  sale 
is  given  to  a  particular  person,  the 

heir  need  not  join  ...^. 568  n. 

xi.  if  no  appointee  shonld  claim  ad- 
mission, the  lord  may  seise  guoutque^ 
after  three  proclamations,  or  after 

personal  summons  on  the  heir 415 

See  Admittance,   Ixxxv  to  xcii: 
BANKR0PT:  Devise  xlii,  to  liv,xci: 
Surrender. 
PRECEPT  TO  SEISE;  I  neither  pre- 
sentment of  a  forfeiture,  norseisure, 

need  be  proved SSS 

ii.  a  written  precept  therefore  is  not 

absolutely  necessary ib. 

iii.  in  the  case  of  co-beirs  the  seisure 
must  be  confined  to  the  share  of  the 

particular  defaulter ibu 

iv.  and  if  no  special  custom  to  seise 
as  for  a  forfeiture,  the  seisure  must 

be  quoutmte  only , . . .     ib. 

V.  the  bailiff  should  require  the  occu- 
pier to  attorn,  and  cannot  use  force, 
but  the  lord  has  his  remedy  by  eject- 
ment   556 

See  Proclamation. 
PRECIPE  QUOD  REDDAT,  plaintm 

nature  of  (i\U  Potseuory  PUunU)  ..  566 
PRE-EMPTION,  a  custom  giving  a 
right  of  pre-emption,  as,  for  instance, 
to  the  nearest  relations,  is  good .  • .  .52  tt. 
PREROGATIVE  RIGHT;  in  Henck^ 
man  v.  Att.  Gen,  the  V.  C.  decided 
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PRKRCMSATTVE  RIGHT— cofi^ti^. 

that  the  devisee  took  the  land  suh- 
-  ject  to  a  Mim  ehareed  thereon,  for 

the  benefit  of  a  chanty,  and  that  the 

King*  was-  intitled  to  the  legacy  by 

his  prerogative,  there  being  no  heir 

or  next  of  kin  to  take  by  way  of  re- 
sulting trust S51,  769^ 

[But  note,  the  judgment  has  been  re- 
versed on  an  appeu  to  the  House  of 
Lords.} 
PRESCRIPTION;  I.  a  copyholder 
having  common  out  of  the  manor, 
must  prescribe  for  it  in  the  gve  es- 
tate or  the  lord 606,  613  D. 

iL  copyholders,  as  against  strangers, 
must  prescribe  by  way  of  custom 
throngh  the  lord • 613 

iii.  but  as  against  the  lord,  by  way  of 
usage  only ib. 

IT.  but  semble  that  copyholds  of  a 
manor  belonging  to  a  See  may  pre- 
scribe generally  m  nou  decimand»  on 
a  prohibition  for  staying  a  suit  for 

tithes  ...•  • •••..•••••.•••••    ibi 

'  ▼.  unity  of  possession  of  the  manor 
and  parsonage  in  an  Abbot,  or  a  Prior, 
is  not  a  discharge  of  tithes  for  copy- 
holders  614 

tL  but  copyholds  may  be  exempt  from 
tithes  on  the  ground  of  unity  in  the 
rectory,  manor,  &c.  in  one  of  the 
greater  dissolved  monasteries,  though 
other  copyholds  of  the  manor  be- 
longed to  the  monastery  at  the  dis- 
solution, and  were  subject  to  tithe. .  614 

Tii.  prescription  by  way  of  aue  estate 
in  the  lessee  fo^  years  of  the  manor, 
is  ill.' 613n. 

▼iii.  prescription  by  customanr  free- 
holaers  in  a  qtie  estate  is  good. .....    ib. 

ix.  evidence  of  a  prescription  under 
a  condition  is  a  variance,  if  the  party 
prescribe  absolutely ib. 

X.  secus  if  the  condition  is  not  an- 
nexed to  the  prescription iK. 

xi.  a  copyholder  for  life  only,  cannot 
prescribe  against  the  lord 614 

xii.  except  perhaps  when  he  has  pow- 
er to  renew,  or  to  nominate  a  suc- 
cessor   • ib. 

xiiL  semble  that  copyholders  of  inhe- 
ritance cannot  prescribe  to  have 
common  in  exclusion  of  the  lord,  yet 
copyholders  may  prescribe  to  have 
sole  pasture •    ib. 

xiv.  prescription  to  have  common  in 
another  man's  land  to  the  exclusion 
of  the  owner,  is  bad 615  n. 

XV.  a  reference  to  authorities  on  the 
subject  of  prescription  by  copyhold- 
ers; and  by  the  lord  forfineaonmar- 


PRESCRIPnON— «m«fj«rdl 
riage  -and  on-  holding  special  courts 

621  D* 
See  CoHMGW. 
PRESENTMENT     OF    SURREN- 
DER ;  i.  at  what  period  it  is  to  be 
made  in  the  absence  of  a  special  cus- 
tom  ^ . ; . . .  277,  &c 

ii.  in  some  manors  there  is  a  special 
custom  that  a  surrender  may  be  pre- 
sented at  any  subsequent  court  S78  &  fi. 

iii.  reference  to  the  late  case  of  HoT' 
ioch  &  PHettley  in  Cane,  and  S.  C. 
(Doe  St  CaUoway)  in  B.  R.,  in  which 
Lord  Tenierden  doubted  the  validity  - 

^  of  such  a  custom 978 

iv.  how  to  be  made  and  indorsed. . . .  S79 

V.  the  persons  taking  it  need  not  at- 
tend the  court  on  presentment. ....     ib. 

vi.  efi^ct  of  any  variance  between  the 
surrender  and  the  presentment  of  it.     iU 

viL  whether  it  is  of  necessity  when 
taken  by  the  lord  or  steward,  or  is 
only  for  the  lord^s  information  and 
instruction S80,  &a 

viii  application  of  the  general  prac- 

^  tice  in  court  keeping fiS5 

ix.  and  of  the  principles  of  copyhold 
tenure ib. 

X.  accordance  essential  when  the  sur-        ' 
render  is  taken  by  tenants,  or  by  the 
baiiiC 286 

xi.  whether  the  variance  may  be  deem- 
ed an  error  in  form  only,  when  the 
terms  of  the  surrender  are  known  to 
the  lord  or  steward 287 

xii.  is  necessary  to  ground  an  action 
for  recoveiy  of  the  consideration  mo- 
ney      ib. 

xiii.  not  necessary  when  it  is  to  the 
lord's  own  use,  even  if  he  be  tenant 
for  life  only # 28S 

xiv.  where  equity  will  supply  a  sur- 
render,  it  will  relieve  against  an  ill 
presentment,  or  want  of  timely  pre- 
sentment       ibi 

XV.  when  the  presentment  is  essential 
to  the  legal  operation  of  a  surrender    ib. 

xvi.  the  practice  as  to  leaving  the  sur- 
render with  the  steward 289 

xvii.  whether  a  copyholder  may  act  as 
an  homager  in  presenting  his  own 

surrender ..«•.•••.....,.     ib* 

PRIMA  TONSURA,  may,  by  custom, 

be  granted  by  copy 127 

PRIVILEGED  COPYHOLDS.    See 

Customary  Faesholds. 
PROBATE ;  i.  a  court  baron  may  by 
prescription  have  jurisdiction  togrant 
j>robate  and  administration 718 

ii.  the  honor  of  Knaresbreugh  is  a 
peculiar [addenda]  ib.  nw 


■'W..I 


(550) 


QENSRAL  INDEX. 


PROCLAMATIONS;  i.  are  in  imita- 
tion of  the  feudal  law SS2 

ii.  when  and  how  to  be  made  ....  552-3 
iii.  in  order  to  seise  quousque,  may  be 
general,  and  need  not  be  proved  vii>a 

voce 352 

iv.  usual  in  all  cases,  but  not  essential 

in  some 352>3 

T.  no  distinction  when  the  seisure  isfor 

a  forfeiture,  and  when  it  is  quousque  354 
vi.  are  not  necessary  if  the  heir  is  per- 
sonally summoned  to  attend  a  court 

(Doe  &  Trueman) 5S3 

PURCHASER;  whether  he  has  taken 
a  surrender  or  not,  may  devise  before 

admittance   • 332 

See  Notice  :  Voluntary  Surren- 
der. 

QUIA-EMPTORES,  observations  on 

the  statute  of 3,  &c 

QUIT  RENTS.— See  Rents. 
QUOD  EI  DEFORCEAT^-See  Cus- 
tomary Plaints 578 

QUOUSQUE,  if  the  surrenderee  neg- 
lects to  be  admitted  the  lord  may  seise 
quowque  on  the  death  of  surrenderor  410 
See  Precept  to  Seise,  iv :  Procla- 
mations, iii. 
QUO  WARRANTO;  i,  information, 
in  nature  of,  lies  against  the  steward 
of  a  court  leet  for  misconduct , . .  •  •  841 
ii.  semble  that  it  also  lies  against  a 
person  claiming  to  exercise  the  ofEce 

725  n.,  848 

iii.  but  it  has  been  refused 725  n. 

iv.  lies  against  a  person  claiming  to  be 
bailiff  of  a  manor  and  borough,  and 
having  a  prescriptive  right  to  exer- 
cise a  discretionary  power  in  impan- 

nelling  the  leet  jury 843 

Y.  semble  that  it  does  not  lie  for  a 

court  baron 725  n. 

-  yi.  but  a  contrary  opinion  has  been  held  725 
See  Court  Baron,   xliv:   Leet, 
ccxxxiii. 

RAPES  (OR  LATHS).    See  Leet. 

RffiD-BORAN.    See  Lawmen  fLah- 

men) 831  n. 

REAL  IN  JURIES ;  i.  distinguishable 
nature  of  real  injuries  in  copyhold 

cases , 563,  &c. 

ii.  the  remedy  for  them  by  entry  and 
action,   (tit.  Customary  Ptaintij  565,  &c. 

RECORDARI.   See  Ancient  Demesne. 
(tit.  Writ  of  Right  Close. J 

RECOVERY ;  i.  before  the  abolition 
act  (3  &  4  W.  4.  c.  74.)  might  have 
been  suffered  by  attorney  as  of  com- 
mon right  359 

ii.  and  by  a  feme  covert  by  stat.  . . .  •     82 
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RECOVERY —continued. 
iii.  effect  of  a  recovery  of  copyholds 

in  the  court  of  common  pleas .. . .  84,  &c 
RECUSANCY,  copyholds  not  within 

the  statute  of 108 

REEVE.    See  Bailiff. 
REGISTRY ;  building  leases  of  copy- 
holds should.be  registered 

548,  Append.  (383) 
RELEASE;  1,  of  right  to  a  person  ad- 
mitted 4S  good 243 

ii.  of  right  in  feme  covert  may  be  made 
by  a  surrend^  [and  see  3  &  4  W.  4* 

iii.  but  a  release  which  would  oper- 
ate to  the  lord's  prejudice  is  bad . .     244 
iv.  would  at  a  distant  period  be  pre- 
sumed     ib. 

V.  copyholds  may  be  enlarged  by. . . .  654 
See   Condition  :    Equity  of    Re- 
demption. 

RELIEFS ;  i.  their  nature 436 

ii.  payable  by  copyholder  by  custom 

only ib. 

iii.  remedy  for ib. 

iv.  are  not  within  the  stat.  of  limita- 
tion 32  H.  8.,  nor  3  &  4  W.  4.  c  27. 

100  n.,  741 
See  Court  Baron  (tit.  Reliefs  J. 
REMAINDERS.— See  Contikcemt 

Remainders. 
REMITTER.— See  Customary  Piaints. 
RENTS;  i.  may  be  granted  by  copy. .  127 
ii.  their  nature  and  the  lord's  remedy 

for 422,  433,  &C 

iii.  in  action  of  debt  for  quit  rents  the 
lord  must  idenufv  the  land 42^ 

IV.  observation  on  the  stat.  of  Umita- 
tion  3  &  4  W.  4..C  27 737-« 

V.  are,  in  common  parlance,  the  sub- 
ject of  special  occupancy 65  n. 

VI.  may  be  apportioned 1 14, 1 U 

vii.  rent  service  is  not  extinct  by  the 

lord's  purchase  of  part  of  the  tenancy, 
but  shall  be  apportioned ......  1 15, 434 

viii.  but  it  is  otherwise  as  to  services 

entire,  and  not  annual,  as  heriots,&c.  434 
ix.  and  the  rent  or  services  of  one 
particular  tenement,  canuot  be  ap- 
portioned on  partition 9 

See  Apportionment:     Services: 
Devise  civ 
RENUNCIATION.— SeeDiscLAiMBR. 
REPRESENTATION,  the  same  r^it 
of  in  copyholds  descendible  by  cus- 
tom, as  at  common  law 35,  56 

REPUBLICATION;  i.  a  codicil  is  a 
republication  so  as  to  give  effect  to 
a  surrender  of  lands  acquired  after 

the  date  of  the  will 865 

ii.  a  surrender  to  uses  already  declared 
by  a  will  is,  in  effect^  a  republication  266 
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REPUBLICATION— cwi/mwrf. 

.  iii  a  constructive  republication  is  now 

favoured  '• 266  n. 

iv.  but  a  codicil  will  not,  by  the  ef- 
fect of  republication,  be  an  execution 

*.  df  a  power  executed  by  the  will,  but 
afterwards  discharged  by  tlie  creation 
of  a  new  power ib. 

REPaTATION,  alone  is  admissible 
evidence  of  the  existence  of  a  manor      5 

RESULTING  TRUSTS.— See  Trust 
Estates  xjtix.,  &c. 

REVERSION. See     Admittance 

IxxlL,  xcvL:  Geant  ii. :   Lord  of 

THE  uIaNOR 

REVOCATION.— See  Devise  Ixxxv., 

&c. 
ROYAL  MINES;  i.  areveinsofgold 
and  silver  in  the  ground  of  sub- 
jects   787-S  n. 

ii.  as  to  these  mines  where  the  crown 

has  only  a  bare  reservation 508  n. 

SCIRE  FACIAS.— See  Ancient  De- 
mesne Ixxxvii.,  cviii^  cxi.,  cxv. 
SEA-SHORE,  there  is  no    common 
law-right  of  bathing  in  the  sea  [ad- 
denda]   799  n. 

SEA-WEED,  the  right  of  cutting  it 
from  rocks  is,  in  the  absence  of  a 
grant,  to  be  supported  only  by  evi- 
dence of  long  uninterrupted  enjoy- 
ment  799  n. 

SEIGNIORY  IN  GROSS,  what  con- 

stitutes  it 5 

SEISURE,  whether  the  lord  may  seise 

in  case  of  non-compliance  with  a  de- 

.    t;ree  of  the  manor  court,  and  admit 

the  rigbtful  claimant . .  • . « .119,  362 

See  Precept  to  seise. 
SEQUESTRATION;  i.  copyholds  may 

be  sequestered 60 

ii.  cannot  be  revived  against  the  heir.    61 
iii.  does  not  alter  the  legal  estate .. . .     ib. 

iv.  the  nature  of  the  process ib.  n, 

V.  under  a  commission  to  sequester 
defendant's  personal  estate,  and  the 
rents  of  his  real  estate,  an  order  was 
made  by  the  V.  C.  for  the  commis- 
sioners to  let  an  uninhabited  copy- 
hold, on  terms  suggested 61 

SERJEANTY.-lSee   Grand    See. 

JEAMTY :  Petit  Serjeanty. 
SERVICES;.  L.  what  are  due  from  a 

copvholder 428 

ii.  what  is  signified  by  the  oath  of 
fealty,  and  from  whom  it  is  due.,  ib.,  &c. 
iii.  it  mmy  be  administered  by  the  lord 

or  steward 429 

iv.  fealt^^  cannot  be  done  by  attorney 

360,  429 
V.  it  should  be  commuted  in  all  cases 
[bnt  see  Court  Baron  xc]   . .   429,  430 

VOL.  u. 
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SERVICES— COTrfintt^rf, 

'  vi.  equity  would  no  doubt  relieve  a- 
gainst  a  forfeiture  for  refusing  to  take 
the  oath  of  fealty •  4S0 

vii.  the  proper  remedy  for  fealty  is 
distress ib. 

viii.  the  distress  cannot  be  excessive.,    ib. 

ix.  when  the  lord  may  distrain  afber 
the  tenant's  death ib* 

X.  every  copyholder  is  bound  to  do 
suit « ib. 

xi.  subtraction  of  suit  is  punishable  by 
amercement,  or  by  distress ....  430,  431 

xii.  the  distress  not  saleable,  and 
therefore  cannot  be  excessive 431 

xiil  casual  services,  as  jieriot,  relief, 
&c.  are  uQt  within  the  stat.  of  limita- 
tion, 32  H.  8 100  lU 

xiv.  suit  by  copyholders  cannot  be 
done  by  Attorney 431 

XV.  but  copyholders  may  be  essoigned    ib. 

xvi.  the  lord  cannot  distrain  for  amerce- 
ments either  in  a  court  baron,  or  cus- 
tomary court,  except  by  custom. .  431-3 

xvii.  his  remedy  is  action  of  debt. « .  •  431 

xviii.  are  to  be  rendered  by  a  feme 
sole  or  a  widow 432 

xix.  distinctions  as  to  common  law 
court  baron • ib. 

XX.  the  services  are  due.fr9m  the  hus- 
band, not  the  wife,  except  perhaps 
as  to  fealty ib. 

xxi.  an  in&nt  is  excused  services  whilst 
in  ward,  or  at  least  until  14  ......  •     ib. 

xxii.  a  corporation  cannot  do  suit . . ..  433 

xxiii.  byjoint  tenants,  coparceners,  and 
tenants  in  common ib. 

xxiv.  an  attorney  could  not  be  amerced 
for  n^lect  of  suit  at  such  time  as  his 
attendance  is  required  at  Westmin- 
ster  432  n. 

XXV.  when  services  may  be  apportion- 
ed  9,115 

xxvi.  of  one  remaining  freehold  tenant 
continues,  though  the  court  baron  be 

lost 6 

See  Court  Baron  1.,  &c.:  Re- 
liefs iv. :  Rents  :  Manor. 
SESQUI, — the  meaning  of  the  word  387  n. 
SETTLEMENT;  i.  when  it  may  be 
gained  by  a  guardian,  or  a  trustee,  or 
mortgagee,  by  residence  on  a  copy- 
hold  90  n.,  473 II. 

ii.  not  gained  bv  40  days'  residence 
where  the  purchase  is  under  1^30  (9 
G.  1.C  7) 473-4  n. 

iii.  reference  to  the  law  of  settiement 

as  applicable  to  copyholds 474  ii. 

See  Pauper. 
SEVERANCE;  i.  when  a  severance 
of  the  demesnes  or  services  will  de- 
termine the  manor 7 

3b 
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SE  VE  R  ANCE—coM/inutfrf. 

ii.  by  the  lord  will  not  destroy  the 
copyhold  interest 13, 1 4 

lii.  what  acts  of  the  lord  will  destroy 
the  copyhold  interest  of  lands—- 
which  escheat  or  are  forfeited,  and 

^  Uj..*^  t      what  will  not 19,  119 

^     SHERIFF;  i.  See  Court  Baron  (tit 
^<  Writ  of  Right  Patenf)  :    Leet  (tit. 

Steward) 757  n.,  828,  &c. 

ii.  the  sherifTs  tourn  frequently  de- 
signated the  leet  of  the  hundred . .  850  n. 

SHIREGEMOT See  Leet 807,  &c. 

SHIREGERIEVE See  Leet 808 

SPECIAL  CUSTOMARY  COURTS; 
i.  are  frequently  held 7 

ii.  rules  to  be  observed  in  holding 

them .ib..  Append,  (20) 

STATUTES;  i.  which  affect  copy- 
holds, though  not  expressly  named 
in  them 99  to  104 

ii.  which  do  not  afiect  copyholds  104  to  110 

iii.  Lord  Coke^t  exposition  as  to  the 
application  of  particular  statutes  to 
copyholds,  when  not  named  in  them     99 

iv.  copyholds  are  excepted  out  of 
the  registry  acts  for  Middlesex  and 
Yorkshire,  but  building  leases  of  co- 
pyholds granted  with  license  should 

be  roistered 548,  Append.  (585) 

STEWARD ;  i.  (or  lord)  is  judge  of 
the  customary  court 6 

ii.  is  a  constituent  part  of  the  court 
baron,  and  a  judicial  officer 5 

iii.  a  custom  that  he  is  to  have  the 
sole  right  of  preparing  surrenders  is 
good  ........••.• 30,  51 

iv.  qualifications  of 154 

V.  in  the  king's  manors,  he  must  be 
appointed  by  patent ib. 

vi.  so  in  manors  belonging  to  a  corpo- 
ration     155 

viL  in  all  other  cases  he  may  be  ap- 
pointed by  parol ib. 

viii.  though  not  for  life  or.  vears  ....     ib. 

ix.  but  is  usually  appointed  by  deed  .    ib. 

X.  de  facto  may  execute  any  ministe- 
rial acts  in  court ib. 

xi.  whether  de  facto  or  dejure^  he  can- 
not grant  against  the  express  com- 
mands of  the  lord ib. 

xii.  nor  by  his  grant  diminish  the  an- 
cient rent  and  service* ib. 

xiii.  acts  done  by  him  incidental  to 
his  office  are  good,  though  under 
disability ib. 

xiv.  an  infant,  if  of  years  of  discretion, 
may  preside  as  well  in  a  court  baron 
as  a  customary  court 136 

XV.  the  steward  may  take  surrenders 
out  of  the  manor  without  pleading  a 

custom **/***. 138-9 

XV i.  a  custom  against  it  held  to  be 
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void 138 

xvii.  *emble  that  a  steward  may  grant 
or  admit  oat  of  court,  and  even  out 
of  the  manor,  provided  the  act  be 
entered  on  the  court  rolls 137 

xviii.  the  case  of  Ho?  &  Whitaker  . . 

Append  (396) 

xix.  and  may  examine  a  feme  covert 
as  to  her  voluntary  consent,  out  of 
court 138-9 

XX.  distinction  between  acts  incident 
to  the  office,  and  voluntary  acts,  ex- 
emplified by  Sir  Edward  Coke^  &c.. .  139 

xxi.  whether  any  distinction  between 
steward  of  a  manor,  and  steward 
of  a  court 138  n.,  139  n.,  145  n. 

xxii.  a  judicial  office  cannot  be  granted 
for  a  term  of  years 141 

xxiii.  one  of  two  joint,  stewards  may 
hold  a  court,  and  perform  ministe- 
nal  acts  out  of  court ib. 

xxiv.  but  a  grant  to  two,  of  the  stew- 
ardship of  a  court  baron,  for  a  term 
of  years,  would  determine  with  the 
life  of  the  grantees ib. 

XXV.  a  judicial  office,  as,  for  instance, 
the  stewardship  of  a  court  leet,  cannot 
be  granted  in  reversion ibi 

xxvi.  nor  an  office  partly  minbterial 
and  partly  judicial 141, 848 

xxvii.  sembie,  that  the  rule  extends  to 
the  King 848 

xxviii.  the  law  distinguishes  between 
an  entire  office  comprehending  two 
parts,-  and  two  distinct  offices  oom- 
prehended  under  one  name 141 

xxix.  and  between  the  office  of  judge 
of  a  court  of  record,  and  a  judicial 
office  exerciseable  by  deputy 14S 

XXX.  temhlcy  therefore,  that  the  stew- 
ardship of  a  customary  court,  may  be 
granted  in  reversion,  or  in  futuro .. .    ib. 

xxxi.  at  all  events  by  the  King ib. 

xxxii.  or  by  custom ib. 

xxxiii.  a  srant  by  deed  of  a  steward- 
ship for  Bfe,  is  good ib. 

xxxiv.   the  late  case  of  BartleU  & 

J)oumes ib.  n. 

ixxv.  how  hia  salary  is  recoverable 
when  impointed  by  deed  143  n. 

XXX vi.  the  office  is  forfeitable 143 

xxxvii.  may  be  intailed ib.  n. 

xxxviii.  how  compellable  to  deliver 
up  court  rolls,  if  an  attorney ib.ii. 

xxxix.  for  life,  his  appointment  not 
revoked  by  sale  of  the  manor,  and 
therefore  not  by  a  devise  of  it 144 

xl.  his  remedy  for  any  disturbance  of 
his  office ib. 

xli.  discbarge  by  one  of  two  joint  te- 
nants of  the  manor. 144  n. 

xliL  whether  he  can  be  discharged,  if 
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he  haTe  a  fixed  sum  out  of  the  profits 
of  the  court ih^ 

z!iii.  reference  to  pleadings  in  an  action 
for  disturbance  of  a  d^uty  steward, 
where  the  chief  steward  was  ap- 
pointed by  a  corporation  • .  •  - ib» 

xliv.  is  punishable  by  stat.  Westm.  1. 
c.  85 f  for  encouraging  suits  in  courts 
baron  and  courts  leet,  [see  also 
Westm.  2.  c.  36.  p.  75Q  n.] ;  and  by  1 
Jac.  c*  5.  for  oyerchai^geSy  Append, 

(464),  (465) 

xIt.  whether  the  office  is  essential,  or 
the  lord  may  hold  his  own  courts  • .   145 

xlvi.  whether,  if  the  lord  hold  his  own 
court,  he  has  the  same  remedy  as  a 
ateward  for  fees * ib» 

xlvii.  .whether  there  is  any  distinction 
between  the  authority  of  a  steward 
iuid  his  deputy  ..••• « 145-6 

xlviiL  whether  he  can  appoint  a  deputy 
without  express  authority  146 

xlix.  how  a  deputy  steward  is  to  act. .     ib» 

L  Mfimble  that  a  deputy  steward 
may  appoint  a  si^nleputy  for  a  spe- 
cific ministerial  act « •  147 

IL  lord  Dacr^s  case ib. 

Ill  PariEr^r  &  Xtf^i  case 148 

liii.  a  stewardship,  or  bailiwick,  not 
lying  in  tenure,  cannot  be  granted 

by  copy...* 127 

SUBINFEUDATION.     See  Quia 

Emptohes,  Statute  of. 
SUIT  OF  COURT.    See  Seeviceb. 
SUITORS,  are  judges  in  court  baron . .       5 

SUIT  REAL.    See  Leet 88J,  &c 

SURRENDER;  i.  is  an  essential  form 
of  conveyance ••••.•.•••.••  151 

ii.  except  by  legislative  powers  ....  ib.  n. 

liL  and  when  the  conveyance  is  to  the 
lord 151 

ivk  whether  the  rule  extends  to  a  re- 
linquishment of  the  copyhold  for 
the  purpose  of  being  conveyed  to  a 
stranger  •...••.• •... ib. 

V.  and  to  exclude  a  surrender  by  im- 
plication. • . .  • •...•••  152 

VK  the  rule  is  applicable  only  to  the 
l^gal,  and  not  to  an  equitable  interest  1 53 

vii.  and,  in  strictness,  copvholds  for 
lives  are  not  the  subject  of  surrender    ib. 

viii.  so  ^he  lord  must  be  a  party  in  a 
bill  for  the  surrender  of  a  copyhold 
for.  lives ib. 

ix.  how  to  be  made ib. 

X.  must  be  taken  by  the  lord,  or  the' 
steward,  or  his  deputy ^    ib. 

xi.  except  by  special  custom 1 54 

xii.  such  custom  must  be  pleaded  159,  15^ 

xiii.  a  steward  may  take  a  surrender 
to  his  own  use,  even  out  of  the  ma- 
nor. ...••.....% •  •  •  •  lJ9y  153  n. 
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xiv.  a  tenant  is  not  liable  to  an  action 
for  refusing  to  take  a  surrender  ....  154 

XV.  may  be  taken  by  the  heir  before 
admittance. «... ib. 

xvi.  not  by  a  copyholder  after  attain- 
der, but  the  competency  is  restored 
by  pardoU)  and  the  l^gal  seisin  remains 
in  the  copyholder  until  the  lord  en- 
ters   ,.«..., • « ib. 

xvu.  may  be  made  by  attorney  .....  155 

xviii.  except  when  made  by  special 
custom,  as  by  an  infant  at  the  age 
of  discretion. ib, 

xix.  or  by  the  hands  of  two  customary 
tenants ib. 

XX.  a  vendor  is  compellable  to  sur- 
render in  person,  if  it  can  be  conve- 
niently done. 156 

xxi.  by  attorney  cannot  be  compelled    ibw 

xxii.  whether  a  surrender  can  be  made 
by  attorney  out  of  court.   ........    ib. 

xxui  a  bare  authority,  as  a  power  to 
an  executor  to  sell,  cannot  be  exe- 
cuted by-attorney   »••,,...« «    ib» 

xxiv.  nor  an  authority  by  special  cus- 
tom, though  joined  with  an  interest     ib. 

XXV.  how  an  attorney  is  to  act...  ^  • . .   157 

xxvi.  who  may  be  such  attorney  ....     ib. 

Exvii«  o{  a  feme  copyholder  is  sus- 
pended by  marriage 157, 867 

xxviii.  what  powers  may  be  executed 
by  a  feme  covert 158 

xxix.  a  feme  covert  must  be  secretly 
examined  us  to  her  consent  by  the 
lord,  or  the  steward,  or  his  deputy...    ib. 

XXX.  by  custom  may  be  before  two 
tenants ., 159 

xxxi.  whether  the  examination  of  a 
feme  covert  stands  on  the  same  foot- 
ing as  the  private  examination  under 
a  fine. ib. 

xxxii.  a  surrender  with  private  exa- 
mination is  good,  by  custom,  though 
the  wife  be  an  infant ;  but  a  custom 
for  the  wife  to  convey  without  pri- 
vate examination  is  bad ...........     ik 

xxxiii.  a  custom  for  the  wife  to  sur- 
render without  assent  of  her  hust»nd 
is  bad 160 

xxxiv.  but  a  custom  for  her  to  sur- 
render in  the  presence  of  the  hus- 
band, without  ms  joinine,  is  good  . .     ib. 

XXXV.  so  also  a  tustbm  for  a  wife  to 
surrender  with  her  husband's  con- 
sent, though  not  privately  examined,    ib. 

xxxvi.  the  assent  will  under  circum- 
stances be  presumed ib. 

xxxvii.  his  assent  evidenced  in  a  late 
case  by  his  presence  and  admittance 
under  the  surrender i^ 

xxxviii.  surrender  by  the  wife  idone 
under  an  agreement  before  marriage, 

3lS 
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or  under  articles  of  separation,  will 
not  pass  the  legal  estate,  but  a  sur- 
render or  devise  by  the  wife  may  be  . 

,  a  good  equitable  disposition 161 

xxxix.  the  case  of  Compton  &  Collin- 
son  (the  wife  in  that  case  surrendered 

as  a  feme  sole) ib. 

xl.  the  wife  cannot  defeat  the  right  of 
the  heir  by  an  agreement  after  mar- 
riage  ib.  n. 

xli.  under  special  circumstances  (as 
the  banishment  of  the  husband)  the 
wife  may  act  as  a  feme  sole.  [And 

sees.  91of3&4W.4.c.  74] 162-5 

xlii.  the  wife  need  not,  and, therefore 
should  not,  be  joined  in  the  surren- 
der of  the  husband's  lands • .  163 

xliii.  except  where  .gavelkind  tenure 

prevfuls ib. 

xliv.  a  reservation  in  a  conditional 
surrender  of  the  wife's  lands,  will 

not  change  her  interest  .  •  t ib. 

xlv.  by  husband  to  the  use  of  his  wife, 

is  good  ...••. 163-4 

xlvi.  so  a  surrender  by  husband  and 
wife  to  uses  to  be  appointed  by  the 

will  of  the  wife 164 

xlvii,^  and  the  appointment  may  be  in 

the  husband's  life  time ib. 

xlviii.  b^  the   husband  of  his  wife's 

lands,  18  not  a  discontinuance,  .v  .59,  164 
xlix.  but  it  will  bar  the  issue  and  re- 
mainder men,  when  the  custom  does 

*  not  require  a  recovery 59 

1.  a  contingent  interest  is  not  the  sub- 
ject of  a  surrender  (post  pl.lix.  Ix)..  164 
.  li.  so  that  a  surrender  by  husband  and 
wife,  will  not  pass  an  estate  limited 
to  the  heirs  of  the  survivor,  after 
previous  life  interests  in  the  husband 

and  wife • .  .^  ... . .    ib. 

lii.  under  a  limitation  to  husband  and 
wife,  remainder  to  the  wife  for  life, 
such  remainder  may  be  convened  by 
surrender,  but  under  a  limitation  to 
husband  and  wife  for  their  lives  and 
the  life  of  the  survivor,  neither  of 
them  alone  can  surrender,  for  they 

^ke  bv  entireties ib. 

liii.  their  surrenderwould  pass  a  vested 
interest,  not  only  for  theur  joint  lives, 

but  for  the  life  of  the  survivor ib. 

liv.  observations  on  the  case  of  Doe 

d.  Dormer  v.  Wilton, 165-6 

iv.  under  a  surrender  to  husband  and  . 
wife  for  their  lives,  remainder  to  their  . 
heirsi  they  take  by  entireties,  and  the 
husband  alone  could  not  convey  (Doe 

&  ParraU) ;••.••••  484  n. 

Ivi.  by  an  infant  is  not  binding,  ex- 
cept by  custom,  but  is  voidable  only, 
and  not  ipso  facto  void,  if  for  his  be- 
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nefit    167 

Ivii.' its. beneficial  nature  should  ap- 
pear in  the  surrender   ib. 

Iviii.  a  power  cannot  be '  executed  by 
an  infant,  when  coupled  with  an  in- 
terest  .' ib. 

lix.  a  person  not  in  the  sdsin  (as  a 
contingent  remajnder  man,  or  the 
heir  in  the  ancestor's  life  time,)  can- 
not surrender 168 

Ix.  for  a  surrender  does  not  operate 
as  an  estoppel 164-8 

Ixi.  a  reversioner  and  vested  remainder 
man  are  in  the  sebin,  and  may  sur- 
render    . .    1 68 

Ixii.  a  copyholder  who  has  leased  with 
license  is. a  quasi  reversioner 169 

Ixiii.  a  disseisor  cannot  surrender  ...     ibu 

Ixiv.  but  a  disseisee  may,  without  be- 
ing admitted ib. 

Ixv.  yet  a  previous  entry  seems  to  be 
essentiaL  ib. 

Ixvi.  from  one  joint  tenant  to  another, 
is  ^ood ib. 

Ixvii.  and  the  surrenderee  will  be  in 
by  his  companion...... 170 

Ixviii.  to  will,  is  sufficient  to  destroy 
a  joint  tenancy -ib. 

Ixix.  or  even  to  a  stranger  to  perform 
the  will  of  surrenderor ib. 

Ixx.  .whether,  a  copyholder  can  insist 
on  havingdistinct  tenements  included 
in  one  surrender ib. 

Ixxi.  whether  coparceners  and  tenants 
in  common  may  join  in  one  surrender     ib. 

Ixxii.  a  surrenderee  cannot  surrender 
before  admittance ib. 

Ixxiii.  nor  .will  •  his  surrender  be- 
come valid  on  admittance,  by  relation 

ib.,  171 
Ixxiv.  nor  can  he  forfeit  before  admit- 
tance     171 

Ixxv.  acceptance  of,  by  the  steward, 
from  a  surrenderee,  is  not  an  admit- 
tance  o ib. 

Ixxvi.  reference  to  the  statutes  pre- 
scribing. the  mode  of  conv^ng  co- 
pyholds belonging  to  bankrupts  and 

insolvent  debtors 17l~s 

Ixxvii.    for    valuable    consideratioa, 
binds  the  land  both  in  law  and  equity  172 
Ixxviii.  but  the  legal  estate  and  right 
of  possession  remain  in  the  surren- 

.    deror  ..., ^ ib. 

Ixxix.  yet  he  is  a  trustee  only  for  the 
sulrenderee 175 

.  Ixxx.  and  cannot  prevent  his  recover- 
ing in  ejectment  on  a  demise  laid  be- 

.   fore  admittance ib.  seo 

Ixxxi.  but  trespass  could  only  be  main- 
tained by  the  surrenderor 1 73,  561 

Ixxxii.  unless  surrenderee  is  in  posses- 
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sion,  and  then  he  can  bring  trespass 
before  admittance 561 

Ixxxiii.  is  not  vitiated  by  the.  d^&th  of 
the  surrenderor 173, 279 

Ixxxiv.  or  of  the  person  taking  the 
surrender ib. 

Jxxxv.  or  of  the  surrenderee ib. 

Ixxxvi.  the  interest  undisposed  of  by 
a  copyholder  remains  in  him  as  of  his 
old  estate 173>4 

Ixxxvii.  therefore  a  copyholder  after 
surrender  to  will,  may  surrender  to 
whom  he  pleases. . . . . ..., 174 

Ixxxviii.  and  the  estate  undisposed  of 
under  a  power  given  to  another,  re- 
sutts  to  surrenderor ib. 

Ixxxix.  to  uses,  the  ultimate  limita- 
tion being  to  the  right  heirs  of  sur- 
renderor, is  within  the  rule  (which 
existed  prior  to  the  late  stat.  3  &  4  W. 
4.  c.  106.  s.  3.  Append.  (381),)  that 
the  heir  takes  by  descent  and  not  by 
purchase  when  both  estates  meet.. .     ib. 

xc.  no  longer  any,  distinction  where 
the  surrenderor  does  not  take  a  par- 
ticular estate  .......•• '  ib. 

xci.  for  a  man  cannot  limit  an  estate 
to  his  right  heirs  as  purchasers ib. 

xcii.  when  perfect  in  the  b^inning,  a 
memorandum  avoiding  it  is  to  be  re- 
jected     175 

xciii.  a  limitation  which  is  good  will 
be  supported,  though  others  are  void    ib. 

xciv.  to  the  lord  is  void,  if  the  use  be 
void •  •  • • ib. 

xcv.  when  made  generally  it  operates 
as  an  e^^tinguishment ib. 

xcvi.  except  when  an  estate  may  be 
implied  from  the  admittance ib. 

zcvii.  uses  of,  cannot  be  varied  by  the 
admittance,  as  the  surrenderee  is  in 
by  the  surrenderor  . . . ., ib.,  176-7 

xcviii.  a  variance  in  the  person,  or  in 
the  rent  reserved  on  the  admittance, 
is  equally  within  this  rule 176 

xcix.  a  surrender  by  copyholder  for 
life  to  the  use  of  another,  except  by 
custom,  vests  tlie  estate  in  the  lord 

177  &n.,  427 

c.  a  surrender  to  the  lord,  for  life,  re- 
mainder over,  the  remainder  over  is 
good;  and  the  remainder-man  is  in 
by  the  surrenderor 1 77  n. 

ci.  of  copyholds  for  a  consideration, 
however  inadequate,  is  not  fraudu- 
lent as  against  creditors,  under  13 
Eliz.  c.  5.. 177-8 

cii.  .may  be  made  with  reservation  of 
rent  and  condition  of  re-entry 241-2 

ciii.  is  governed  by  the  same  rules  of 
construction  as  a  common  law  assur- 
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ance. ..• 178 

civ.  therefore  limitations  unite,  as  in 
SheUey't  case ib. 

cv.  but  surrenders  are  subject  to  the   . 
same  exceptions  in  reference  to  that 
rule  as  conveyances  of  freehold ib. 

cvi.  semhle  that  an  estate  cannot  arise 
by  im[)lication  in  a  surrender  any 
more  than  in  a  deed  at  common  law  179 

cvii.  with  the .  exception,  that  when 
no  estate  is  mentioned  in  the  sur- 
render, it  may  be  implied  from  the 
admittance ib. 

cviii.  a  surrender,  allo.wijig  of  an  aver- 
ment in  cases  of  incertainty,  if  not 
opposed  by  li^l  maxims.' ib. 

cix.  and  with  the  further  exception 
that,  by  custom,  a  surrender,  how- 
ever worded,  may  pass  a  fee  or  any 
less  estate ib 

ex.  but  Mr.  Watkins  was  of  opinion 
that  an  estate  could  arise  by  implicar 
tioD  in  a  surrender ib. 

cxi..  observations  on  the  exceptions  to 
the  above  rule,  viz.  1st,  incertainty 
of  description 180,  &c. 

cxii,  2nd]y,  the  influence  of  particular  ' 
customs 181,  &c. 

cxiii.  is  not  allowed  to  work  a  wrong, 
but  passes  only  the  estate  vested  in 
surrenderor. 182 

qxiv.  illustration  of  the  priuciple  that 
surrenders  are  governed  by  the  same 
rules  as  common  law  assurances. .  ib.,  &c. 

cxv,  the  case  of  Fisher  &  Wigg  con- 
sidered       ib. 

cxvi.  the  words  **  equally  to  be  divid- 
ed" held  in  that  case  to  be  a  tenancy 
in  common  in  a  surrender 184 

cxvii.  whether  thev  have  the  same  ef- 
fect in  a  common  law  conveyance,  ib.,  &c., 

188 

cxviii.  clearly  a  similarity  of  construc- 
tion in  a  surrender  and  a  convey- 
ance to  uses.. ^   186 

cxix.  the  case  of  Rigden  &  Valier, 
settling  that  rule , ib. 

cxx.  Lord  Kenyan  was  of  opinion 
that  the  construction  should  be  the 
same  in  cpramon  law  deeds  and  con- 
veyances to  uses 189  n. 

cxxi.  that  opinion  favoured  by  Venn 
&  Gaskm  and  TapnerSi  Prior  ....  188-9 

cxxii.  the  intention  prevails  in  deeds 
and  surrenders  as  in  wills,  when  not 
opposed  by  a  strict  rule  of  law .....   1 92 

cxxiii.  so  the  word  <  or'  in  a  surrender 
mav  be  read  *  atui' ib. 

cxxiv.  rule  of  construction  under  a 
general  description,  with  a  subsequent 
mistake 193 
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cixT.  the  addition  of  a  particular  de- 

scriptioD  witl  restrain  general  words  1 93-4 

cxxvi.  grants,  however  general,  may 

be  restrained  by  usage,  so  that  words 

which  would  pass  the  soil  may  only 

pass  the  fore-crop » » «.  195 

cxxvii.  whether  an  estate  tn  futuro 

can  be  limited  in  a  surrender ib. 

cxxviii  the  several  authorities  arrang- 
ed and  considered  ........... « 196,  &:c. 

cxxix.  whether  a  fee  can  be  limited 

upon  afee »»«.....«..  196,  205 

cxxx.  the  several  authorities  arranged 

and  considered 250-6,  &e.  239 

cxxxi.  Mr.  Sanders  dissented  from  the 
generally  reo^ved  opinion ........  211 

cxxxii.  the  grounds  of  that  dissent 

<tiscossed... •.212,&c. 

cxxziiL  considerations  on  the  eilect  of 

a  power  of  appointment,  with  refers 

ence  to  the  questionable  validity  of 

shifting  uses  in  a  surrender.. . . «  217,  &e. 

cxxxiv.   the  case   of  Boddhtgion  St 

Abemethy 226 

cxxxv.  a  clear  similitude  between 
freeholds  ancLfiopybolds  in  limita- 
tions of  the  equitable  interest 234 

cxxxvi.  of  surrenders  on  condition  and 

release  of  risht,  &a 241 

cxxxviL  the  law  of  conditions  is  appli- 
cable to  copyholds... ib. 

cxxxviii.  the  usual  mode  of  entering 
satisfaction  on  a  surrender  by  way  of 
mortgage,  when  the  surrenderee  has 

not  1^^  admitted. . . « « . .  242 

cxxxix.  whether  the  lord  is  bound  to 
accept  a  secoBd  surrender,  the  con- 
dition of  a  former  one  having  been 

forfeited.  ..•...........••* « .     ibk 

cxl.  how  the  condition  of  a  surrender 
may  be  saved,  or  a  condition  or  equi- 
ty of  redemption  be  extinguished  ..  243 
cxli.  by  ftoe  covert  and  her  husband 
is  a  good  extinguishment  of  her  right, 
iStone  &  Ext(m,y  [Vide  ^77  of  S 
&  4  W.  4.  c.  74.  Append.  (372-3.)].  ib. 
cxlii.  but  a  mere  right  is  not,  in  or- 
dinary cases,  the  subject  of  a  surren- 
der, any  more  than  a  contingent 

interest ib. 

cxfiii.  to  charitable  uses,  how  to  be 

made 245 

cxliv.    the  case  of  Doe  &  fValerton 

ib.,  &c. 
cxlv.  is  not  revocable,  except  when 

voluntary 251 

cxlvL  the  estate  of  a  surrenderee  can- 
not be  defeated  at  law  by  an  amend- 
ment of  the  court  rolls,  when  the 
surrender  is  framed  contrary  to  the 
inktruction  and  design  of  the  parties  253 


SURRENDER-! 

cxlvii.  a  court  of  equity  woaM,  in  such 
a  case,  decree  the  surrender  to  be 
vacated m 

cxlviii.  a  surrender  is  not  to  be  avoid- 
ed by  a  steward's  inadvertence,  so  an 
entry  on  the  roll  is  not  conclusive^ 
but  a  mistake  may  be  shown  by  aver- 
ment  in  the  pleading,  or  by  evidence 
to  a  jury 253-4 

cxiix.  the  late  case  o£  Doe  &  CaUowey  251 

cl.  a  rent  reserved  by  a  surrender  is 
not  the  subject  of  surrender  and  ad* 
mittance 255D. 

cli.  but  those  would  in  equity  be  en- 
dence  of  a  contract ib. 

dii.  by  the  hands  of  tenants,  pursuant 
to  a  custom,  is  a  good  peHonnanoe 
of  a  contract 287 

diit.  but  until  presentment  it  will  not 
ground  an  action  for  recovery  of  the 
consideration  money 287-8 

cliv.  of  copyholds,  will  not  satisfy  a 
general  covenant  to  purchase  and 
settle  lands 257  n. 

civ.  will  be  supplied  in  equity  when 
there  is  a  natural  or  moral  obligation, 
and  therefore  in  favour  of  a  wife  and 
of  children  and  creditors T  258,  &c 

clvi.  will  be  presumed  in  some  cases .  261 

clviL  the  lord  cannot  take  notice  of  a 

covenant  to  surrender 262 

See  AeasEMENT:  Courts  op  Eoui- 

TY :  PkESEMTMSNT  of  SuaRKNDEX. 

SURRENDER  TO  WILL;  i  observa- 
tions  on  the  Act  of  55  Geo.  III.,  c. 
1 92 J62-3 

u.  held  to  supply  a  mere  formal  sur- 
render only,  and  not  a  surrender  by  a 
feme  covert,  who  is  to  be  privately 
examined  as  to  her  consent. ...  162, 263 

iii.  the  judgment  of  the  court  of  B.  R. 
in  the  late  case  of  Doe  &  Bickmm, 
deciding  that  a  surrender  was  sup- 
plied by  the  act,  although  the  tes- 
tator had  a  power  of  appointment 
by  will  attested  bv  three  witnesses, 
under  the  surrenoer  by  his  vendor, 
and  made  a  disposition  of  the  copy- 
hold by  a  will  attested  by  two  wit- 
nesses  Appen(H530) 

iv.  general  terms  of  may  be  restrained 
b}^  the  will..  ..* 264 

V.  in  some  manors  rendered  unneces- 
sary by  special  custom,  even  before 
the  statute «. .    ib. 

vi.  the  custom  of  the  manor  of  .ffar- 
ton  upon  Humher 265 

vii.  a  custom  denying  the  privil^e  of 
surrendering  to  will  would  be  bad. .  S64 

viii.  how  far  a  prescriptrre  mode  of 
assurance  may  exclude  the  power  of 
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SURRENDER  TO  WlLL^conHnued!''^^ 
devising  through  the  medium  of  a 
surrender 264 

ix.  how  to  be  framed  with  reference 
to  lands  subsequently  acquired 265 

X,  in  words  which  are  future,  will  give 
effect  to  a  previous  devise  of  lands 
possessed  by  the  testator  at  the  date 
of  his  will ib. 

xi.  does  not  pass  any  interest  to  the 

lord ......; 

xii.  but  the  land  may  be  afterwards 
surrendered  to  a  purchaser 

xiii.  b^  feme  covert  is  suspended  by 
marriage,  and  prevents  her  disposi- 
tion by  will 267 

xiv.  a  devise  by  a  joint  tenant  is  good, 
though  the  surrender  be  not  pre- 
sented till  after  his  death ib. 

XV.  does  not  pass  lands  subsequently 
taken  in  exchange ib. 

xvi.  or  a  remainder  afterwards  de- 
scending to  a  tenant  pour  autre  vie ..     ib. 

xvii.  will-  support  a  devise  so  as  to 

{>a8s  a  remainder  or  reversion  in  fee, 
iraited  by  a  subsequent  surrender  to 
usei ib. 

xviii.  an  equity  of  redemption  is  the 
subj^t  of,  until  admission  of  the 
mortgagee ib.,  268 

xix.  is  not  necessary  in  the  devise  of 
an  equitable  estate 268 

XX.  will  be  supplied  for  a  wife  ....  268-9 

xxi.  and  for  cnildren ib. 

-  xxii.  and  for  creditors. .  ib.,  270,  297,  &c. 

xxiii.  and  for  a  charity,  (but  now,  see 
9  Geo.  II.,  c.  36) 268-9 

xxiv.  but  not  for  legatees* 269 

XXV.  nor  for  creditors  when  there  are 
sufficient  freeholds 271,  297,  &c, 

xxvi.  when  supplied  for  creditors,  the 
court  will  decree  an  account  of  the 
rents 298  n. 

xxvii.  not  supplied  against  the  custom- 
ary heir,  being  a  child,  unless -such 
heir  has  a  provision  from  the  parent 
or  aUunde 271 

xxviii.  but  the  amount  of  the  provision 
is  not  important 271-2 

xxix.  difference  of  opinion  between 
Lord  Ro9sfyn  and  Lord  Alvardetf  on 
this  point • - 

XXX.  the  provision  must  not  be  illu- 
sory   

xxxi.  the  equity  of  a  wife,  &c.,  pre- 
vails against  a  collateral  heir,  though 
unprovided  for ib. 

xxxii.  a  wife  or  children  having  a  pro- 
vision not  denied  the  benefit  of  the 
rule ib. 

xxxiii.  nor  affected  by  the  persons  in 
remainder  not  being  within  the  rule  274 

xxxiv.  nor  by  the  person  taking  a  par- 
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ticnlar  estate  not  being  within  the 
rule 274 

XXXV.  nor  by  the  devise  being  of  a  re- 
mainder only ib. 

xxxvi.  nor  is  it  of  importance  that  the 
custom  permits  a  devise  of  the  bene- 
ficial interest  only . . ..... .-. 273 

xxxvii.  nor,  under  a  devise  to  chil- 
dren, that  the  wife  is  intitled  to  free 
bench,  or  as  heir  to  the  husband,  by 
custom • 

xxxviii.  nor  that  the  only  provision 
for  her  is  an  annuity  out  of  the  copy- 
hold   

xxxix.  the  rule  extends  to  Gravelkind 
and  Borough  English  tenure ib. 

xl.  grandchildren  are  not  within  the 
above  rule;  hut  there  would  seem  to 
be  a  distinction  when  the  father  is 
dead 274,  &c. 

xli.  nor  are  natural  children  within 
the  rule 276 

xlii.  nor  any  collaterals ib. 

xliii.  nor  strangers ;  nor  volunteers. .     ib. 

xliv.  may  be  presumed  in  some  cases,     ib. 
See  Presentment  of  Surrender: 
Republication. 
SUSPENSION;    i.  a  manor  may  be 
suspended 8, 18,  &c. 

ii.  of  the  copyhold  interest 646,  &c. 

See  Extinguishment  vii,  xii,  xv., 

XVI     XXXV. 

TENANTS  BY  THE  VERGE,  copy- 
holders so  denominated 351 

TENANTS  IN  COMMON;  i.  rules 

applicable  to  their  admittance 364 

ii.  to  the  fine  payable  by  them  to  the 

lord 412 

iii.  to  the  services  they  are  to  perform 

for  their  copyholds 433 

iv.  being  toiefy  seised,  a  heriot  is  due 

from  each . « 448 

V.  the  cases  of  Garland  &  Jekyli,  and 
HoUoway-  &  Berkeley^  over-ruling 
Attree  &  Scutty  as  to  the  effect  of  a 
re-union  of  undivided  shares  of  copy- 

hold  property 448,  &c. 

TENURE -See  Copyholds:  Cus- 
tomary Freeholds  :  Ancient  De- 
mesne: Knight  Service  (Grand 
Serjeanty,  Petit  Serjeanty)  : 
Free  Socage  (Burgagehold,  Ga- 
velkind) :  Frank-almoign. 

THANES. — See  Leet 805,  812  n. 

THIRDBOROUGH,  an  assistant  con. 

stable 812  n. 

TIMBER.— Sec  Trees. 

TITHES,  may  by  custom  be  granted  by 

copy i  .....;.. 1 29 

See  Prescription. 
TITHINGS.— See  Leet  .. .  805,  81!,  &c. 
TITHING-MAN.— See  Leet.  . .  .812,  866 
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TITLE,  caoDot  be  resisted,  because 
trustees  to  preserve  contingent  re- 
mainders have  joined  in  a  recovery 

with  tenant  in  tail  of  age 74 

TITLE  DEEDS;  i.  not  obtaining 
them  is  not  alone  sufficient  to  post- 
pone a  party  who  obtains  the  legal 

estate  . 289 

iL  but  equity  will  not  assist  a  first 
mortgagee  in  Obtaining  deeds  from  a 

second',  except  on  terms ib.,  290 

See  Evidence:  Copies  of  Court 
Roll. 
TOLLS. — See  Fairs,  &c.  :  Leet,  }.  5 

f  Articles  InquirableJ, 
TOLT,  Writ  of*— See  Court  Baron, 

ccix.    . 
TOURN.— See  Leet. 

TOWNGERIEVE.— See  Leet  z 811 

TREASON,— See  Escheat  ^oi  ap- 
plicable to  freeholdtj :  Forfeiture 
xxviii  to  xxxix,  ixxix,  cxix:  Leet, 
}.  5.  /Articles  JnquirableJ,. 
TREASURE  TROVE;  i.  supposed  to 
have   belonged,    originally,    to  the 

finder 787 

ii.  but  has  been  long  considered  as 

part  of  the  King's  prerogative ib. 

iii.  may  be  claimed  by  grant  or  pre- 
scription . .  • . » « ib. 

iv.  tne  term  restricted  to  gold  and 
silver,    but  comprises    bullion   and 

plate  as  well  as  coin ib. 

y.  the  right  pre-supposes  no  -insignia 

of  ownership  . 788 

vL  immaterial  where  it  may  be  found,, 
whether  under  ground  or  in  walls, 

&c » ib. 

vii.  but  treasure  found  in  the  ^ea  still 

belongs  to  the  finder *  •     ib. 

viii.  a  fraudulent  concealment  former- 
ly punished  by  death,  but  now  by 

fine  and  imprisonment . . .  •  • ib. 

ix.  is  inquirable  by  the  coroner,  equal- 
ly with  wreck Jh,  n. 

See  Articles  Inquirable  in  Court 

Leet • . . . .  896 

TREES;  i.  a  copyholder  has  the  same 
possessory  interest  in  trees  as  in  land  499, 

500 
ii.  but  cannot  fell  them  without  the 

lord's  concurrence ib. 

iii.  nor  can  the  lord  do  so  without  the 

consent  of  the  tenant 500 

iv.   by  specii^l  custom  n  proprietory 
right  in,  may  be  exercised  by  copy- 
holders of  inheritance ...«...«  500,  50 1 
v.  who,  with  such  a  custom,  may  make 
a  particular  tenant  dispunishable  of 

waste • ^ . ..  501 

vi.  copyholder  for  life  with  power  to 
renew,  or  to  nominate  his  succes- 
sor, may  by  custom  exercise  a  pro- 
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prietory  right  over  trees 499,  501 

vii.  but  a  copyholder  under  a  grant 

for  life  or  years  only  cannot iV 

viii.  under  a  grant  of  the  inheriUDce 
of  freeholds,  even  if  trees  are  named, 
the  particular    tenant    cannot  fell 

them 508-  n. 

ix.  by  custom*,  timber  may  be  cut  by 

copyholders  for  repairs 50^ 

X.  tne  intention  in  cutting  is.  evidence 

to  a  jury ib. 

xi.  and  equity  will  in  some  cases  re- 
lieve   • ibuB. 

xii.  under  a  custom  to  cut  timber  for 
tepairs,  lops,  tops,  and  bark  may  be 

sold  by  the  copyholder 504 

xiii.  when  the  custom  is  to  have  wood 
for  repairs,  or  other  necessary  uses, 
a  light  to  sell  any  part  requires  very 

clear  evidence 502 

xiv.  evidence  of  usage  for  30  years  is 
admissible,  but  a  general  reputation 

is  not • 505 

XV.  separation  of  trees  from  the  soil 

determines  the  tenant's  possessory 

right,,   and    the  lord's   right   com- 

Diences .....  ••.•••••.^..•....  id.  cl n. 

xvi.  but  pollards,  &C.,  if  thrown  down, 

belong  to  the  tenant 505  o. 

xviL  timber  growing  on  freehold  land 
when  felled  by  tenant  for  lifis  im- 
peachable of  waste,  belongs  to  the 
person  intitled  to  the  first  estate  of 

inheritance ib. 

xviii.  but  in  some  cases  the  particular 
tenants  in  succession  will  be  intitled 
to  the.  benefit  of  a  fund  produced  by 

sale  of  timber  ..« ib. 

xix.  even  without  a  custom  intitling  a 
copyholder  to  trees,  he  may  bring 
trespass  against  a  stranger  .........  504 

XX.  semble  that  the  lord  may  maintain 
action  on  the  case  for  the  same  tres- 
pass....     ib. 

xxL  and  that  the  copyholder  may 
bring  trespass  agunst  the  lord  for 
felling  trees,  when  the  act  is  not  jus- 
tified by  special  custom 500 

xxii.  a  grant  of  woods  to  a  copy- 
holder, by  the  lord  intitled  to  the  cut 
of  the  wood,    does  not  merge  the 

profit  in  the  copyhold 504  a. 

xxiii.  when  the  tenant  is  allowed  by 
the  custom  to  fell  trces^  equity  wiU 
interpose  in  favour  of  a  remainder- 
man, as  in  freehold  cases 506 

3(xiv.  and  will  restrain  the  heir,  tak- 
ing by  way  of  resulting  trust  until  the 
happening  of  a  contingency,  from 

committing  waste ib. 

XXV.  equity  will  interpose  on  the  part 
of  the  lord  to  prevent  wa»te,  where 
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TREES— conimued. 
the  forfeiture  would  be  an  inade- 
quate remedy 507-8 

xxvi.  when  trustees  are  expressly  in- 
terposed for  preserving  contingent 
limitations  of  copyholds,  it  is  their 
duty  to  prevent  an  act  of  waste  by 

cutting  timber ib. 

See  Courts  of  Equity  xxviii,  &c. : 

Estovers. 

TRESPASS    may  be  maintained  by 

surrenderor,  but  not  by  surrenderee 

before  adouttance,  except  he  be  in 

possession 173,  561 

See  Action. 
TRIAL  AT  BAR,  when  the  Crown  is 
interested  the  Att.  Gen.  may  demand 

it  as  a  matter  of  right 51 1  n. 

TRITHINGS:  TRITHING-COURT: 

TRITHING-MAN See  Leet.  . . .  805, 

809,  &c.,  814 
TROVER  (or  detinue)  is  the  lord's  re- 
medy for  heriots  when  a  seisure  can- 
not be  made 462 

TRUST  (or EQUITABLE)  ESTATES; 
1.  whether  a  trust  of  copyholds  is  not 

assets 60  n. 

li.  intail  of,  not  allowed  when  it  can- 
not be  created  of  the  legal  estate.  83,  &c. 
iii.  how  equitable  estates  tail  were  to 
be  barrea  prior  to  the  act  of  3  &  4 

W.  4.  c.  74 70,  &c. 

iv.  whether,  prior  to  that  act,  a  mar- 
ried woman  could  levy  a  fine  of  an 
equitable  interest  in  copyholds,  in  the 

court  of  Common  Pleas 85-6 

.  V.  and  whether  arecovery  could  have 
been  suffered  there  of  the  trust  of 

copyholds 84,  88 

vL  the  lord  is  bound  by  a  condition 
or  trust  to  which  he  consents  122,  483  n. 
yii.  contra^  as  to  trusts  to  which  he  is 

not  privy 123,  483 

viii.  the  lord  partakes  of  trusts  by  an 
inrolment  of  a  surrender  to  a  pur- 
chaser, or  to  will 482 

IX.  equitable  interests  are  not  the  sub- 
ject of  surrender,  except  for  the  pur- 
pose of  barring  an  intail 262 

X.  but  are  assignable ib. 

xi.  no  advantage  can  be  taken  by  the 

lord  of  an  act  of  forfeiture  by  cestuy 
que  trutt 483  n.,  531 

xii.  the  interest  of  cestuy  que  trutt 
was  always  devisable  without  a  sur- 
render to  will 268, 331 

xiiL  his  will  need  not  be  attested,  but 
an  intention  to  pass  the  equitable  in- 
terest must  be  evident 331-2 

xiv.  and  then,  general  words  of  devise 
will  pass  the  trust  of  copyholds,  even 
if  the  testator  has  the  legal  interest 
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TRUST,  &C.— continued, 
in  other  copyholds 332 

XV.  an  equity  of  redemption,  where 
the  mortgagee  is  admitted,  is  within 
these  rules  ..... • ,,,     ib. 

xvi.  a  purchaser  has  a  devisable  in- 
terest before  admittance,  whether  he 
has  taken  a  surrender  or  not ib. 

xvii.  but  an  unadmitted  devisee  can- 
not devise 333 

xviii.  nor  would  a  subsequent  admit- 
tance make  a  previous  devise  good, 
(see  the  late  case  of  Phillips  v.  P/iil- 
Upt,  1  Myl.  and  Keen  649.) ib. 

xix.  copyholds  are  not  within  the 
Stat,  of  uses,  (so  on  a  surrender  to  B. 
in  trust  for  C,  the  legal  estate  is  in  B,)  475 

XX.  the  trusts  may  be  created  by  a  se- 
parate instrument ib. 

xxi.  but  as  far  as  regards  the  lord,  they 
roust  be  conformable  to  the  esta- 
blished customs ib. 

xxii.  the  rules  of  equity  for  enforcing 
moral  or  natural  obligations  in  free- 
hold cases,  apply  to  copyholds ib. 

xxiii.  exemplified  by  the  case  of  White 
&  Stock 475-6 

xxiv.  the  lord  is  not  compellable  to 
take  notice  of  trusts 481 

XXV.  but  not  usual  to  refuse  it,  under 
ordinary  circumstances ib. 

xxvu  nor  to  object  to  inrol  a  trust 
deed,  with  reference  only  to  the 
date,  &c.  . . . ;. ib. 

xxvii.  the  uses  should  be  specified 
when  the  legal  estate  is  not  vested 
in  a  trustee 482 

xxviii.  whether  it  is  not  more  advan- 
tageous to  the  lord  to  take  notice 
of  trusts 482^,  485 

xxix.  a  trust  results  for  the  person 
who  pays  the  purchase  money,  or 
fine  of  admission  • 485 

XXX.  but  equity  will  not  relieve  where 
there  is  a  scheme  to  deceive  the 
lord 486 

xxxi.  the  trust  of  an  estate  pour  atttre 
vie  goes  to  executors  and  adminis- 
trators, as  in  freehold  cases ib. 

xxxii.  the  equitable  interest  held  to 
pass  by  a  general  devise  in  the  will 
of  the  purchaser  who  had  no  other 
real  property,  although  there  was  a 
custom  that  whoever  purchased,  the 
lives  should  take  in  succession ib. 

xxxiii.  a  peculiar  case  of  devise,  where 
the  trust  was  held  to  pass  under  a 
residuary  disposition  of  personalty.,  ib.  n* 

xxxiv.  equity  will  not  interpose  where 
there  is  no  proof  of  payment  of  the 
fine,  and  no  custom  ravourable  to 
the  first  taker 486-7 
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TRUST,  &c  cofUmuecL 

XXXV.  the  ttatement  of  the  payment 
in  the  copy,  can  only  be  contradicted 
by  clear  evidence 487 

xxxvi.  the  first  life  being  made  the 
purchaser  in  the  copy,  was,  in  one 
case,  taken  to  have  paid  the  fine, 
contrary  to  the  fact ib. 

xxxvii.  the  presumption  in  favour  of 
the  person  paying  the  purchase-mo- 
ney, may  be  rebutted  even  by  parol 
evidence ib. 

xxxviii.  and  bv  piu'chasing  in  the 
name  of  a  child,  or  by  nominating  a 
child  a  cestuy  que  via  (the  purchase 
being  then  considered  as  an  advance- 
ment)     487 

xxxix.  observations  on  the  case  of 
Dickinson  &  Shaw,  which  at  first  sight 
appears  adverse  to  the  rule.  •  •  •  •  •  488  n. 

xl.  a  purchase  in  the  name  of  a  child 
is  not  considered  as  an  advancement, 
when  a  contrary  intention  is  shown 
by  a  contemporaneous  act 487^8 

xli.  as  by  taking  a  license  to  demise 
for  a  term  exceeding  the  parent's 
legal  interest  under  the  grant. .....  488 

xlii.  or  surrendering  to  will,  where  a 
person  in  possession  for  his  life,  takes 
a  grant  in  reversion  to  a  child,  and 
by  the  custom  the  grantee  in  pos- 
session may  dispose  of  the  whole  es- 
tate     489 

xliiL  a  demise  by  way  of  mortgage, 
under  a  Hcense,  would  divest  the 
legal  estate  of  the  child,  and  give  it 
to  the  lessee,  where  by  the  custom 
the  first  taker  could  dispose  of  the 
whole  estate  • • ib. 

xliv.  the  child  being  provided  for  will 
not  vary  the  rule 488 

xlv.  possession  taken  by  the  father  re- 
buts the  presumption  of  an  advance- 
ment   • ib. 

xivi.  but  in  the  purchase  of  a  rever- 
sionary interest,  possession  affords  no 
evidence  till  the  death  of  tenant  for 
life <    489 

xlvii.  a  purchase  in  the  joint  names 
of  father  and  son,  is  an  advance- 
ment   490 

xlviii.  but  it  may  be  controlled  by  cus- 
tom       ib. 

xlix.  a  purchase  in  the  name  of  a  wife 
is  equally  an  advancement ib. 

1.  but  if  in  the  joint  names  of  the  wife 
and  a  stranger,  it  is  a  resulting  trust 
as  far  as  respects  the  stranger ib. 

li.  where  there  is  no  moral  obligation 
to  make  a  provision,  this  doctrine 
does  not  apply;  it  does  not  there- 
fore extend  to  nephews  or  nieces ...     ib. 
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lii.  nor  even  to  grand-children,  unless 
the  fJAther  be  dead 490 

liii.  nor  to  natural  children ib.  a. 

liv.  under  a  surrender  or  devise  for 
partial  purposes  of  conversion,  the 
surplus  estate  results  to  the  heir  33S,  491 

Iv.  cases  which  will  be  found  interest- 
ing  on  the  subject  of  resulting  trusts 

491  n. 

Ivi.  under  mutual  surrenders  in  con- 
templation of  a  marriage  between  the 
parties  which  did  not  take  eflfect,  a 
surrender  and  account  decreed .. .  491-3 

Ivii.  devisees  in  trust  of  freeholds,  with 
power  of  sale  of  copyholds,  will  not 
be  allowed  to  hold  the  copyholds  for 
their  own  benefit,  although  doubtful 
whether  there  is  a  resulting  trust  for 
the  heir  or  next  of  kin,  {Burton  & 
HodsoU) 493 

Iviii.  the  case  of  WeUman  &  Bowring, 
involving  a  question  between  the  le- 
gal personal  representative  and  the 
next  of  kin 498,  &c. 

lix.  a  resulting  trust  of  copyholds  is  in 
all  cases  devisable 496 

Ix.  cases  deciding  that  time  is  no  bar 
as  between  a  trustee  and  ecgtt^  que 
trmt,  except  as  to  constructive  trusts, 
[but  now  see  §.  25,  &  S6  of  S  &  4 
W.  4.  c.  27,  Append,  (535-4).]  . .  573  n. 

Ixi.  equity  distinguishes  between  trusts 
executed  and  executory 497 

Ixii.  examples  in  conveyances  direct- 
ed of  Borough  English  and  Gravel- 
kind  lands ib. 

Ixiii.  an  executory  interest  is  not 
bound  by  a  surrender,  for  it  does  not 
operate  by  estoppel ib. 

Ixiv.  but  it  is  devisable,  and  may  be 
extinguished  by  release 498 

Ixv.  and  will  be  bound  by  a  contract 
for  valuable  or  meritorious  consider- 
ation       ib. 

Sf^e  Escheat 
TRUSTEES;   i.  whether  oompdiable 
to  join  in  barring  an  estate  tail  and 
remainders,  particularly  if  there  are 
contingent  trusts 74 

ii.  by  joining  in  a  recovery  before  the 
first  tenant  in  tail  is  of  age,  are  liable 
for  a  breach  of  trust ib. 

iii.  contra  if  he  is  of  age ibw 

iv.  but  should  always  require  the  san^ 
tion  of  a  court  of  equity ib. 

V.  infant  trustees  of  copj^olds  may  be 
ordered  to  convey  under  the  stiL  1 
W.  4.  c.  60 105,  167  n. 

vi.  so  also  lunatic  trustees 109 

vii.  which  statute  extends  to  the  case 
of  a  trustee  having  some 
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interest,  or  some  duty  to  perform^ 
and  to  cases  of  constructive  and  re- 
suiting  trusts. .  103  n.,  Append.  (313)  &c. 

▼iii.  the  surrenderor  is  a  trustee  for 
the  surrenderee 173 

3x.  expediency  of  interposing  trustees 
to  prevent  a  forfeiture  by  tenant  for 
life 480 

X.  whether  the  lord  would  be  com- 
pellable to  accept  a  surrender  so 
framed ib. 

xi.  to  preserve  contingent  remainders 
are  to  interpose  actively  to  prevent 
waste.. 507 

xii.  under  a  covenant  in  a  settlement 
to  surrender  copyholds  to  a  inaiee, 
to  the  uses  c£  toe  deed,  the  trustee 
must  be  a  party  to  the  suit,  for  the 
efiect  of  the  surrender  would  be  to 

give  him  the  legal  estate S57 

See  Escheat:  Forfeit  urns:  Fees- 

BENCH. 

VIANDERS,  (or  Returning  Officers) 
are  sometimes  chosen  at  the  leet 

630  n.y  860 

VIEW,  when  it  is  grantable  in  real  ac- 
tions   756-7,  Append.  (16) 

VIEW  OF  FRANK-PLEDGE.    See 
Leet. 

VILLEINAGE.   See  Copyholds  i.  46,  &e. 

VOLUNTARY  SURRENDER;  L  is 

revocable 251 

ii.  but  not  as  between  the  parties. . . .  S52 
iii.  even  against  a  purchaser,  with  no- 
tice, is  void  under  thestat.  of  frauds, 
27  Eliz.  c.  4.  [See  the  late  case  of 
Doe  d.  TuHsm  V.  BoHrieU,  5  Bam. 
&  Adolp.  131,  2  Nev.  &  Mann.  64, 
expresslv  deciding  that  copyholds  are 

within  the  stat.  of  frauds.] 251-2 

iv.  but  a  purchaser  from  a  volunteer 
is  protected  by  the  saving  clause  in 

the  Stat  27  Eba. 252 

V.  the  inducement  to  a  marriage  is  a 
sufficient  consideration  to  support  a 

surrender ib. 

vi.  but  a  limitation  to  collaterals,  or 
strangers,  would  not  be  valid,  unless 
so  interposed  as  to  be  essential  to  the 
support  of  limitations  valuable  in 
their  nature 253 

VOTE;  i.  copyholders  were  fbrmeriy 
excluded  from  the  privilege  of  voting 

for  knights  of  the  shire 661,  665 

ii.  but  an  allotment  of  freehold  land 
to  a  copyholder  under  an  inclosure 
act  not  providing  for  the  change  of 

tenure,  ^ve  a  right  to  vote 660 

iii.  what  incorporeal  rights,  where  the 
party  has  a  freehold  hUereti,  give  a 
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right  to  vote........ 661  n. 

iv.  now  by  9  W.  4.  c.  45,  §  19,  co- 
pyholders for  a  life  or  larger  estate, 
of  the  clear  yearly  value  of  not  less 
than  £10,   are  privileged   to  vote 

661  n.,  665  n. 
See  Custom  AST  Feeeholds. 
VRAIC— See  Sea-webo. 
UNDERWOOD,  may  by  custom  be 

granted  by  copy 127 

USE.     See  Copyholds  xli.:    Tkuwt 

Estates. 
WAGER  OF  BATTEL,  abolished  by 

59 Geo,  3.  e.  46 718  n. 

See  Court  BAftow  xix. 
WAGER  OF  LAW;  i.  the  manner 

of  waeing  law 750  n. 

ii.  abofisl^  by  3  &  4  W.  4.  c.  42, 

746  n.«  750  &  n. 
WAIF;  (honafugkivantm);  i.  in  strict- 
ness are  stolen  goods  waved  or  cast 
from  the  person  of  the  felon  on  pur- 
suit  • 781 

ii.  the  forfeiture  is  to  the  King  or  his 

^antee ib. 

iii.  and  may  be  claimed  by  prescrip- 
tion      ib. 

iv.  but  it  is  not  an  inherent  right  in 

the  lord  of  a  hundred  or  manor .  •  •  •    ib. 
V.  must  be  restored  to  the  owner  on 
fresh  soit,  whether  the  thief  be  taken 

or  not ib. 

vi.  so  by  Stat,  if  the  owner  rive  evi- 
dence, and  the  felon  be  attamted  • .     ib. 
vii.    after  seisure  the  property  is  so 
changed  as  to  prevent  tne  owner^s 
retakmg  the  goods,  thongh  he  pursue 

the  thief. ib. 

viii.   but  if  he  challenge  the  goods 
upon  fresh  suit,  and  before  seisure, 
they  are  not  forfeited  ........... .    ib. 

ix.  held  in  an  action  against  the  lord 
for  misusing  a  horse  stolen  from  the 
plaintiff*,  that  the  fresh  suit  should 

nave  been  traversed ib. 

X.  dther  the  stealing  or  the  waving 

may  be  traversed ..ib.  n. 

xi.  in  trover  for  waifs  the  defendant 
must  allege  the  felony  and  the  wav- 
ing of  the  goods 781-2 

xii.  may  be  retaken  by  the  owner  at 
any  period,  if  not  seised  by  the  King 

or  lord 782 

xiii.     so    also    goods    left    in    any 

house  by  the  felon,  or  secreted  ....    ibw 

xiv.  a  supposed  distinction  between 

the  leaving  a  horse  at  an  inn,  when 

an  agreement  is  made  for  his  keep, 

and  when  not ib.  n. 

I     XV.  goods  of  an  alien  merchant  cannot 
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be  forfeited  as  waifs 782 

xvi.  semble,  that  the  lord  may  have 
trespass  or  trover  against  a  stranger 
before  seisure • ib. 

xvii.  but  h&s  no  title  against  a  second 
lord  claiming  the  property  as  an 
estray » ib. 

xviii.  Bona  Fugitivorum  are  the 
proper  ^oods  of  a  felon  who  has  fled, 
and  cannot  be  taken  as  waifs ib. 

xix.  such  goods  may  be  forfeited  to 
the  lord  by  grant ib. 

XX.  but  not  until  it  is  found  by  indict- 
ment that  the  party  had  fled  for  the 
felony ib. 

xxi.  cannot  be  claimed  by  prescrip- 
tion     ib. 

See  Articles  Imquirablk  in  Court 

LeeT : 896 

WARDMOTE  COURTS,  the  nature 

of 811  n.,  866 

WARRANTIA  CHARTiE.— See  An- 
cient Demesne  (tit.  Writ  of  Right  , 
CloteJ. 
WARRANTY ;  i.  the  doctrine  not  ap- 

plicable  to  copyholds 60 

ii.  effect  of  in  freehold  cases ib.  n. 

'  iiL    distinction  between  a  warranty 

and  a  release,  and  a  feoffment. ...  168  n. 
WARREN.— See  Free  Warren. 
WASTE,  may  be  committed  by  pulling 
down  barns,  or  other  out-buildings, 
but  where  there  is  no  damage  there 
can  be  no  waste,  nor  do  the  conse- 
quences of  waste  attach  if  the  value 
be  very  small  {Doe  d.  Grubb  v.  Earl 
of  BurUngton)  ....  Append.  (4)  n.,  (412) 
See  Forfeiture  lii,  xliii,  xliv,  xlv, 
Ixiv,  Ixvii,  &c. 
WASTE  LANDS  j  i.  may  by  custom 

be  granted  out  by  copy 21,  24 

ii.  uninterrupted  possession  for  20 
years  of  a  building  on  the  waste, 
without  evidence  of  the  lord's  per- 
mission, will  be  a  bar  to  an  eject- 
ment   512  n. 

iii.  but  payment  of  a  small  acknow- 
ledgment, even  after  20  years,  will 
give  the  lord  a  right  of  re-entry. ...  ib. 
iv.  whether  buildings  thereon  will  not 
be  protected  in  equity  a^nst  per- 
sons having  commonable  rights,  who 

do  not  oppose  the  erection 617 

V.  an  assent  once  given  by  the  com- 
moners, could  not  be  withdrawn   . .     ib. 
vi.  may  be  approved  under  the  stat. 
of  Merton  by  a  person  seised  in  fee 
of  part  of  the  vraste,  though  not  lord 

of  the  manor  . 616 

vii.  whetlier  equity  has  any  jurisdic- 
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tion  on  the  subject  of  approver  un- 
der that  statute ib.  d. 

viii.  has  frequently  directed  an  issue 

to  try  if  sufficient  common  were  left    h. 
ix.  the  •  lord  may  have  partial  rights 

over  the  wastes  of  another  manor . .  617 
X.  a  lessee  does  not  acquire  a  fee  by 
an  encroachment  on  an  adjoining 
waste,  but  is  held  to  have  inclosed 
for  the  benefit  of  his  lessor  after  the 
expiration  of  the  term  ....... .601-2  n. 

xi.  the  right  to  slips  of  ground  by  the 
side  of  a  road  is,  prima  facie,  in  the 
owner  of  the  adjoining  indosure, 
whether  freeholder,  lea^older,  or 
copyholder ;  but  the  presumption 
will  be  rebutted  by  acts  of  ownership 
by  the  lord,  even  over  similar  slips  in 

another  part  of  the  manor 601-2 

See  Ancient  Demesne  ixxv :  Com- 
mon :    Copyholds  iv :    Derelict 
Lands  :  Evidence  Ixxiv  to  Ixxix : 
Mines:  Trees. 
WAY, — ^whether  there  can  be  a  high- 
way which  is  not  a  thoroughfare,  and 
what  acts  constitute  a  dedication  to^ 

the  public 610  n. 

WEIGHTS  AND  MEASURES.— See 

Leet. 
WERA,  an  old  Saxon  word  signifyiiig 

amercement 743  n. 

WIFE;  i.  surrender  supplied  for,  258,269 
iu   under  a  joint  limitation  to  hus- 
band and  wife,  they  take  by  entire- 

tiet 164,  484  n.,  496 

See  Baron  &  Feme  :  Freebbnch: 
Surrender  :  Surrender  to  Will. 
WILL ;  i.  of  copyholds  is  only  decla- 
ratory of  the  uses  of  the  surrender  263, 

291 
ii.  may  restrain  the  general  terms  of 

a  surrender 264 

iii.  of  copyholds  was-  good  by  custom, 
without  a  surrender,  even  before  35 

Geo.  3 ib. 

iv.  Memblej  that  the  right  of  testa- 
mentary disposition  may  be  con- 
trolled by  a  prescriptive  mode  of  as- 
surance, excluding  the  power  of 
devisine  through  the  medium  of  a 

surrender • .  • ib. 

V.  need  not  be  attested  as  required 

by  the  statute  of  frauds  291 

vL  this  to  be  lamented  since  the  act 

of  55  Geo.  5,  dispensing,  in  ordinary 

cases,  with  a  surrender  to  will  ....  ib.  a. 

vii.  any  formalities  imposed  by  a  sm*- 

render  to  will,  must  be  complied  with 

291-2 

viii.  equity  will  aid  a  defective  cxe- 
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cution  of  the  power,  as  in  freehold 

cases ; 292 

ix.  a  will  with  alterations  established    ib. 
X.  a  will  in  the  testator's  hand  writ- 
ing, without  seal  or  witnesses,  held 
to  pass  copyholds  previously  surren- 
dered to  will ib. 

xi.  so  a  will  without  date,  signature,    . 

or  witnesses ib. 

xii.  any  instrument  received  as  a  will 

in  the  ecclesiastical  court,  is  sufficient 

to  govern  the  surrender  of  copyholds     ib. 

xiii.  so  any   declaratory  instrument, 

though  not  within  the  cognizance  of 

the  ecclesiastical  courts  293 

xiv.  a  charge  by-  will  on  freehold  And 
copyhold,  may  be  revoked  as  to  the 
copyhold  by  a  codicil  not  affecting 

the  freehold ib. 

XV.  by  parol,  is  good 293 

xvi.  and,  by  custom,  even  without  a 

surrender 294 

xvii.  was  good  as  to  lands  devisable 
by  custom  before  the  statute  of  frauds    ib. 
xviii.  reference  to  the  old  writ  of  ex- 

gravi  querela ib. 

xix.  may  be  revoked  by  parol  ib. 

XX.  of  feme  sole  is  revoked  by  mar- 
riage   > 331 

See  Devise  :  Republication  :  Re- 
vocation. 
WITE  or  WITA,  an  old  Saxon  word 

signifying  amercement 742  n. 

WITTENA-GEMOT.— See  Leet  ..806  &c. 
WRECK ;  i.  is  a  prerogative  right 

783,  785  n. 
11.  bat  may  be  claimed  by  grant  or 

prescription 785 

ill.  in  Biddulph  &  AthcT  long  usage 
held  to  outweigh  the  evidence  of 
two  allowances  in  Eyre,  and  a  judg- 
ment in  trespass  400  years  since...  785  n. 
iv.  in  Chad&  TilseduBBge  for  forty  years 
induced  a  liberal  construction  of  a 
grant  of  wreck  made  by  Hen.  8.    ...    ib. 
v.  a  grant  of  all  royaUiet  is  not  suffi-' 
cient  to  pass  wreck  of  the  sea  .  .  783  n. 
vi.  anv  indicia  of  ownership 'saves  the 

forfeiture 783,  784  n. 

vii.  this  fully  established' by  the  decla- 
ratory act  of  Westm.  1.  c.  4 783 

viii.  adjudged  that  if  a  ship  be  taken 
and  ransacked,  and  put  adrift,  and  is 
afterwards  cast  on  land,  where  her 
crew  arrive,  there  shall  be  no  wreck  ib. 
ix.  the  act  of  Westm.  1 .  extends  to  the 
three  cases  o{  flotiam^  i.  e.  where  a 
ship  perishes  and  the  goods  float  . .  784 
X.  jettami  i.  e.  where  goods  are  cast 
into  the  sea  for  disburthening  a  ship 
which  after  perishes. ib. 
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xi.  lagan^  i.  e.  where  such  last  men- 
tion^ goods  have  a  cork  or  buoy 
fastened  to  them 784 

xii.  of  these  the  Lord  High  Admiral 
has  jurisdiction ib.,  n. 

xiii.  the  Lord  Hi^h  Admiral  may  clum 
wreck  by  prescription 785 

xiv.  when  goods  of  which  the  own- 
ership is  preserved  are  stolen,  the 
owner  may  have  a  commission  of 
oyer  and  terminer  to  inquire  of  the 
trespass,  and  make  restitution,  and  a 
writ  to  the  sheriffto  return  a  jury  783-4  n. 

XV.  the  ownership  should  be  proved 
within  a  year  and  day  after  seisure     784 

xvi.  the  King  is  an  exception  to  the 
rule ib. 

xvii.  the  absolute  property  it  not  vest- 
ed in  the  lord  tilt  afler  a  year  and  a 
day 786 

xviii.  the  year  and  day  is  accounted 
from  the  seisure •  784  n. 

xix.  the  property  of  persons  under 
disability  is  equally  bound  after  the 
year  and  day « ib. 

XX.  the  sheriff  may  sell  bona  perUura    784 

xxi.  there  is  a  constructive  possession 
and  special  property  in  the  lord, 
even  before  seisure,  so  as  to  maintain 
trespass  or  trover 785-6 

xxii.  so  held  in  the  case  of  the  bailiffs, 
&c.  of  Dunimch  v.  Sterryy  although 
the  goods  were  part  of  the  cargo  of  a 
ship  from  which  some  person  escaped 
alive  to  land,  and  though  the  owners 
within  the  period  prescribed  by  I  &  2 
Geo.  4.  c.  75  [s.  26],  claimed  and 
identified  them   786  n. 

xxiii.  the  safety  of  wreck  provided 
for  bv  the  above  statute  Westm.  l.  c 
4,  when  not  claimed  by  the  lord  of 
a  franchise 786  n. 

xxiv.  a  peculiar  custom  as  to  wreck 
in  Eastdean,  Sussex,  held  to  be  good  786 

XXV.  and  one  in  the  manor  of  Mich- 
ing,  Sussex,  deemed  void 787 

xxvi.  the  lord  not  intitled  to  salvage 
for  taking  charge  of  wreck  against 

the  owner's  consent ib. 

See  Aeticles  Inquibable  in  Court 
Lbkt 897 

WRIT  OF  DISCEIT.    See  Ancient 
Demesne,  Ixxxvi,  &c. 

WRITS  OF  ENTRY;  i.  their  nature    SSe 

ii.  the  several  sorts  of 568,  &c. 

WRITS  OF  RIGHT;  i.  are  sometimes 
directed  to  the  bailiff  of  the  manor  149n. 

ii.  the  several  sorts  of.' 575,  &c. 

iii.  the  jury  cannot  find  a  special  ver- 
dict  Append.  (18)  n. 

iv.  a  judgment  by  default  before  issue 


—    ---  ^»- 


(564) 
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WRITS  OF  RlQHT^cwtHmed. 
joineil  is  not  fimi,  but  a  writ  of  right 
will  lie  i^iait  the  party  who  reoo- 

ven 589,  Append,  (l9)n. 

See  CosTOJCARY  Plaints. 

[N.B.  in  the  Tery  recent  case  of  fViiUami 


V.  Harrit,  1  Bing.  New  Cues,  U^^theconrtof 
C.  B.  decided  that  the  tenant  in  a  writ  of 
IrUrution,  is  not  intitled  to  costs  upoo  a 
nolle  froiequi,  because  in  aeal  actioks,  (ei-  * 
cept  m  particular  cases,  of  which,  a  writ  of ' 
intrusion  is  not  one,)  the  demandant  u  .md 
Unuelf'inlUled  to  any,'] 


INDEX    TO    THE  APPENDIX; 


FIRST  PART,  (OR  COPYHOLDER). 

Rules  to  be  observed  in  holding  a  Customary  Court  Barony  viz. 


P«ge 

The  mode  of  convening  a  customary 
court  haroo>  under  boui  ordinary  and 

special  circumstances (1) 

Instructions  for  the  steward's  guidance 
on  the  court  day  .  .(8),  (3),  (5),  &c.  (19) 
[Breviat  of  charge  to  the 

homage  •  •  •  • (5) 

[Fulichai^ (4) 

'  as  to  plamts  in  nature  of 

common  recoveries (9) 

■  as  to  barring  estate^^U  un- 
der 5  &  4  W.  4.  c.  74.,4PRiing 
real  actions  and  plaints  in  nature 

thereof. (ii),  (13) 

as  to  adverse  plaints  [refer- 


ence to  the  case  of  AngeU  &  Angell] 

(13)  &n. 

Instructions  as  to  the  acts  of  the  stew- 
ard and  bailifi*  subsequently  to  the 
entry  of  adverse  plaints  (14)^  &c. 

->  as  to  the  proceedings  in  9d» 


ftp 
verse  plaints  at  the  second  and  nb> 
sequent  courts. (I5),&c 

■  and  where  the  deoandaot  is 
an  infant •  (18J 

■  and  when  the  tenant  neg- 
lects to  appear  at  the  second  court.,   ib. 

Reference  to  treatises  on  pleading,  as 
regards  eseoine^  m^^arlanctt  mew,  de- 
my-markfChatienge  ofjurorty  &c 

(15)  to  (17)  in  nods. 

Instructions  on  holding  a  special  cus- 
tomary court (^) 

— ——  in  particular  cases,  as  Bank- 
ruptcy  (especially  with  reference  to 
the3  &  4  W.  4. c.  74):  Insolvency: 
Inclosures :   Exchanges :  And  Pll^ 

chases  by  the  lord jfM^^ 

as  to  the  mode  of  holding  a 


court  when  a  feme  covert  is  lady  of 
the  manor ;  and  wh^i  the  lord  is  an 
infant  under  14 (^b* 


PKECEDENTS  OF  COURT  ROLLS. 

First  Court. 

[Copyholds  of  Inheritance.'] 


l.aScb.  Presentment  of  the  death  of 
A.  B.,.  first  proclamation,  iudd  admit- 
tance of  C.  B.  bis  heir (S3*4) 

2.  a.  Presentment  of  the  death  of  C. 

D.,  and  first  proclamation (24) 

2. 6,  r,  &  d.  Presentment  of  his  will, 
admittance  of  £•  F.  his  devisee,  and 
surrender  to  will (^^0 

3.  Presentment  of  the  death  of  G.  H., 
first  proclamation,  and  defeult  re- 
corded (25) 

4.  a  &  6.  Presentment  of  absolute  sur- 
render from  I.  JL  to  N.  O.,  of  an  un- 


divided moiety,  in  considcratioB  of 
an  annuity,  smd  admittance  of  N.  0.  (MJ 

5.  Presentment  of  conditional  i«ren> 
der  from  P.  Q.  to  R.  S W 

6.  a,  6,  &  c.  Absolute  surrender  fram 
T.  U.  to  V.  W.,  and  his  admittance; 

and  license  to  V.  W.  to  demise. .  («7-a; 

7.  Acknowledgment  by  C.  D.  of  •■ 
tisfaction  of  monies  secured  by  the 
conditional  surrender  of  A.  B. ;  and 
instruction  for  entering  satis&cu<m 
on  the  court  roils  pursuant  thereto 

*^  («9  ft  »•) 


J 


«  V 


*^"«  •*•,• 
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•8.  Presentment  of  warrant  to  enter 
satisfaction  on  conditional  surrender ; 
and  instruction  for  entering  satisfac- 

^    tion  pursuant  thereto «  (29)  &  D. 

9.  aBi  b,  Surrender  by  A.  B.  (by  at- 
torney) to  E.  F.,  and  his  admittance  (30) 

10.  fl  &  b.  Surrender  by  G.  H,  (by 
way  of  settlement  on  his  marriage) 
to  L.  M.  and  N.  O.  upon  trusts,  and 
their  admittance (50),  (31-2) 

1 1.  0  &  £.  Surrender  by  P.  Q.  and  R. 
S.  (trustees  for  sale  of  W.  Y.)  to  T.  V. 


Page 


and  his  admittance (33-4) 

13.  a  &  6.  Surrenc|er  to  uses  by  T.  W. 

Eursuftnt  to  the  marriage  arddes  of 
is  son  V.'W.;  and  admittance  of 

V.  W.  for  life .  • (34-5) 

13.  Presentment  of  the  deaths  of  V. 
W.  and  wife :  recovery  suffered  by  J. 
W.  their  eldest  son,  and  his  admit- 
tance in  fee {^S)y  &c. 

Plaint  of  right  patent  by  A.  against  C, 
and  precept  of  summons  awarded 

(39),  (40) 


Second  CourL 


l.a,  b,c,  &  d.  Admittance  of  A.  B.  te- 
nant in  tail,  in  possession ;  stUTcnder 
by  him,  (pursuant  to  3  &  4  W.  4. 
c.  74,)  in  order  to  acquire  an  abso- 
lute customary  fee ;  and  his  admit- 
tance thereto;  and  surrender  to 
will .  * (4 1-2) 

2.  o,  b,  c,  &  d.  Admittance  of  A.  B.  te- 
nant for  life,  and  of  C.  D.,  tenant  in 
tail  in  remainder :  surrender  by  them 
(pursuant  to  3  &  4  W.  4.  c.  74)  to 
E.  F.,  a  purcliaser;  and  his  admit- 
tance, and  surrender  to  will (43-4) 

Z.  a  ^  b.  Surrender  (pursuant  to  3 
&  4  W.  4.  c.  74)  by  C.  B.  tenant  in 
tail  in  remainder,  to  the  use  of  him- 
self in  fee,  with  the  consent  of  the 
tenant  for  life,  (the  protector  of  the 
settlement,)  and  admittance  of  C.  B. 
to  tn^mainder  in  fee (45-6) 

4.  a,  6,  c,  &  (/.  Admittance  of  C.  B.  te- 
nant in  tail  in  remainder,  and  surren- 
der (pursuant  to  3  &  4  W.  4.,  c.  74) 
to  the  use  of  himself  in  fee,  with  the 
consent  of  the  tenant  for  life;  and 
admittance  of  C.  3.  to  the  remainder 

in  fee,  and  his  surrender  to  will , .  (46-7) 

5.  a,  by  &  c.  Surrender  (pursuant  to 
3  &  4  W.  4.  c.  74)  bjr  C.  D.  tenant 
in  tail  in  remainder,  in  order  to  ac- 
quire a  base  fee ;  and  his  admittance 
accordingly ;  and  surrender  to  will  (48-9) 

e.  a&b.  Admittance  of  C.  D.,  tenant 
in  tail  in  remainder,  and  surrender 
(pursuanAo  3  &  4  W.  4.  c.  74)  in 
order  to  acquire  a  base  fee ;  and  ad- 
mittance to  the  base  fee (49),  (50) 

7.  Surrender  (pursuant  to  3  &  4  W. 
4.  c.  74)  bv  a  feme  covert  intided  to 
an  equitable  estate  tail,  and  her  hus- 
band, in  order  to  acquire  an  equi- 
table customary  fee  simple (^1*^) 

8.  Surrender  by  a  feme  covert,  equita- 
bly intitled  in  fee-simple,  and  her  hus- 


band, to  a  purchaser  [and^suggestion 
that  a  married  woman  may  bar  an 
equitable  ettate  teal  in  copyholds  by 
deedj  and  that  an  equitable  estate  in 
fee,in  copyholds,  of  a  married  woman, 
may  be  conveyed- Ay  deed,  under 
3  &  4  W.  4.  c.  74]    (52-3)  &  n. 

9.  a  &  b.  Presentment  of  surrender 
(made  pursuant  to  3  &  4  W.  4.  c.  74) 
by  C.  D.,  tenant  in  tail  in  remainder, 
with  the  consent  of  the  protector  of 
the  settlement,  for  the  purpose  of  ac- 
quiring anestate  in  fee-simple;  and 
admittaMHflC.  D.  to  the  remainder 

in  fee ;  oMRIrrender  to  will  (53),  (54-5) 

10.  Presentment  of  surrender  (made 

Bursuant  to  3  &  4  W.  4.  c.  74)  by  C. 
'.tenant  in  tail  in  remainder, in  order 
to  acquire  a  base  fee ;  and  admittance 
to  the  base  fee (55-6) 

11.  Presentment  of  surrender  (made 
pursuant  to  3  and  4  W.  4.  c.  74)  by  a 
feme  covert,  tenant  in  tail,  and  her 
husband,  in  order  to  acquire  an  abso- 
lute customary  fee,  and  admittance 

of  the  feme  covert,  in  fee (SS-'J) 

13.  Presentment  of  surrender  (made 
pursuant  to  3  &  4  W.  4.  c.  74)  by  a 
feme  covert  equUahly  intitled  in  re- 
mainder in  fee,  and  her  husband,  to  a 
purchaser (57-8) 

13.  Second  proclamation  on  the  death 
ofG.  H (58) 

14.  a  &  b.  Presentment  of  surrender 
by  A.  B.  to  C.  D.  a  purchaser,  in 
fee ;  and  his  admittance,  and  surren- 
der to  will (59) 

15.  a,  16  a,  15  6,  16  b.  Presentment  of 
the  deaths  of  A.  B.  and  his  wife,  and 
admittance  of  D.  B.  and  £.  B.  their 
children,  as  tenants  in  common,  un- 
der a  former  surrender (60-1) 

17.  Presentment  of  the  death  of  F. 
G.,  first  proclamation,  and  adroit- 


ly 
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tance  of  H.  G.  and  J.  G.  in  coparce- 
nary    (61-2) 

IS.  aScb,  Conditional  surrender  from 
K.  L.  to  M.  N.,  and  his  admittance  .  (63) 

19.  Presentment .  of  breach  of  condi- 
tional surrender  from  P.  Q.  to  R.  S. ; 
and  admittance  of  R.  S (63) 

20.  Presentment  of  surrender  by  A. 
B.  and  wife  to  the.  trustees  of  their 
marriage  settlement ;  and  admittance 

of  the  trustees (64-5) 

Bailiff's  return  to  precept  of  summons 
in  plaint  of  right  patent (66) 


APPENDIX. 

Entry  of  essoin  cast  by  the  tenant . .  (66)  b. 

Entry  of  tenant's  non-aprjearance,  and 
Grand  Cape  on  the  default ib. 

Count  in  plaint  of  right  patent,  plea,     ^ 
mise  joined,  and  precept  of  recogni- 
tion awarded (67-8) 

Entry  of  assignment  o£prod^  amy  to 
prosecute  the  plaint,  the  demandant 
being  an  infant (67)  n. 

Entry  when  the  parties  and  tbeir  coun- 
sel and  attornies  attend,  and  a  com- 
promise takes  place (40)  n. 


Third  Court. 


1.  Third  proclamation  on  the  death 

of  G.  H.,  and  precept  to  seise (69) 

2.  Acknowledgment  by  M.  N.  of  sa- 
tisfaction of  monies  secured  by  the 
conditional  surrender  of  K.  L ib. 

3.  a  &  b.  Acknowledgment  of  satis- 
faction of  monies  secured  by  the  con- 
ditional surrender  of  P.  Q.  to  R.  S., 
deceased ;  and  re-surrender  from  the 
heir  of  R.  S.  to  P.  Q.,  and  his  ad- 
mittance   (70) 

4.  a  &  6.  Presentment  of  the  death 
of  L.  O.,  and  first  proclamation ;  pre- 
sentment of  his  will,  and  admittance 
of  T.  C.  and  W.  B.,  his  devisees  in 
trust (71) 

5.  a,  iy  &  c.  Presentment  of  the  death 
of  M.  R.,  and  first  proclamation; 
presentment  of  her  will,  and  admit- 
tance of  A.  B.,  the  devisee  for  life . .  (72) 

€^  a  &  b.  Admittance  of  B.  B.,  an 
infant,  as  heir  of  A.  B.,  and  appoint- 
ment of  guardian (73) 

7.  Revocation  of  guardianship  assign- 
ed by.  the  lord (74) 

8.  Admittance  of  E.  D.,  widow,  to 
the:  tenements  assigned  to  her  for 
freebench ib. 

9.  Admittance  of  F.  D.,  as  heir  of 

C.  D.,.  subject  to  freebench.. (75) 

10.  Surrender  and  release  of  free- 
bench  (0  the  customary,  heir ib. 

11.  a  &  b.  Surrender  and  release  of 
equity  of  redemption,  by  A.  B.  to 

C.  D.,  and  his  aamittance (76-7) 

12.  Surrender  and  release  of  right 
from  G.  G.  and  F.  his  wife,  to  H.  H., 

the  tenant (77) 

Presentment  of  bargain  and  sale  of  the 
copyhold  lands  of  a  bankrupt,  by 
one  of  the  commissioners  named  in 
the  Jlat,  to  a  purchaser;  and  of  a 


surrender  by  the  bankrupt,  under 
the  authority  contained  in  that  deed; 
and  admittance  of  the  purchaser; 
and  his  surrender  to  wUl.  .(78),  (79^  (80) 

Presentment  of  surrender  of  the  copy- 
hold lands  of  an  insolvent  debtor,  by 
the  assignee  appointed  by  the  court, 
to  a  purchaser ;  and  his  admittaace, 
and  surrender  to  will (80),  (81-2) 

Bailiff's  return  to  precept  of  recopiiaon 
in  plaint  of  right-patent:  tnalaod 
verdict (^*) 

Entry  on  the  tenant's  appearapce^  by 
attorney,  after  default  at  a  prerioitf 
court (8^) 

— :—  of  an  imparlance  by  the  tenant. .  (84) 

of  plea  in  abatement •  (83)  o. 

^—  of  prayer  by  demandant  for  dme 

to  answer ^ 

of  withdrawal  of  plea  in  abate- 
ment  ., (W)n- 

of  demurrer  to  a  [dea  in  abate* 

ment \ "• 

of  allowance  to  tenant  of  time  to 

join  in  demurrer *• 

Judgment  of  seisin  on  default *. 

Inrolment  x)f  a  grant  of  lands  escheated 
orfaH'eited ; (^ 

— — —  of  a  license  to  demise «*. 

of  an  ordinary  deed  of  en- 
franchisement ....  V W 

.  of  a  deed  of  enfranchisement, 
under  a  power  in  a  marriage  settie- 
ment -. *" 

Entry  of  conveyance  and  asapnent 
by  the  provisional  assignee  of  an  in- 
solvent debtor,  to  the  assignee  ap- 
pointed  by  the  court *• 

of  deed  of  consent  by  the  pro- 

tector  of  a  settlement '**• 

of  deed  of  disposition  to  bar  an 

eqwtable  estate  tail ^ 


i 
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1.  Voluntary  grant  to  A.   B.,  and  to 

.    CD.  and  £r  P.  his  nominees (87) 

S.  a  &  6.  Presentment  of  the  death 

of  C.  D.,  and  surrender  by  A.  B.  and 
.    E.  F«  (the  surviving  lives,)  in  order 

to  a  renewal ;  and  re-grant  accord- 

•  ingly (88) 

3.  FVesentment  of  the  death  of  A.  B. 

•  (the  first  life))  and  proclamation  for 
C.  D.  (the  second  life)  to  take  admit- 
tance  (89) 

4.  a  &  6.  Admittance  of  the  said  C.  D. 
(the  second  life);  surrender  by  him, 
and  E.  F.  (the  third  life) ;  and  re- 

.  grant  to  G.  H»  a  purchaser,  his  exe- 
cutors, &:c.  [This  and  the  last  form 
assume  that  A.  B.,  C.  D.,  and  £.  F. 
were  equal  purchasers.] ,,,f •     ib. 

5.  a  &:  6.  Surrender  by  G.  H.,  and  re- 

.   grant  to  him  and  his  nominees  . « • .  (90) 

6.  a,  b,  &  c.  Admittance  of  C.  D.  (the 
second  life)  upon  the  death  of  A.  B. 
(the  first  life) ;  surrender  by  C.  D. 
and  E«  F*  (the  third  life),  in  order  to 
fill  up  the  copy;  and  re-grant  ac- 
cordingly. [This  form  assumes  that 

A.  B.  was  the  sole  purchaser.] (91) 

7»  a  &  b.  Presentment  of  the  death 
of  C.  D.  (the  second  life),  and  sur- 
render by  A.  B.  (the  first  life),  in  or^ 
der  to  fill  up  the  copy ;  and  re-grant 
.  to  A.  B.,  and  to  E.  F.  and  G.  H.» 
bis  nominees (9S> 

8.  a  &  b.  Surrender  by  A.  B.  (the 
first  life),  and  re-grant  to  the  said 
A.  B.,  C.  D.  (the  second  life),  and  G. 
H.  his  nominees.  [This  and  the  last 
form  assume  that  A.  B.  was  the  sole 
purchaser,  and  that  by  the  custom 
the  first  life  may  surrender  the  copy.]  (93) 

9.  Reversionary  grant  for  three  lives. .  (94) 
lo.a&b.  Surrender  by  G.  H.  (the 
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first  life),  and  re-grant  to  N.  O.,  a 
mortgagee,  his  executors,  &c.  for  the 
life  oiG  .U.;  and  his  admittance... .  (95) 

11.  a&  b.  Conditional    surrender    by       * 
way  of  mortgage  from  A.  B.  (a  copy- 
holder for  three  lives)   to  G.  H. 

his  executors,  &c,;  and  his  admit- 
tance. [This  form  assumes  a  right,  by 
custom,  for  the  first  life  to  displace        ' 
the  reversionary  lives.] (96-7) 

12.  Presentment  of  conditional  sur- 
render by  way  of  mortgage  from  A, 
B.  (a  copyholder  for  three  lives)  to 
G.H.  ffhisform  assumes  that  A.  B. 
was  the  sole  purcliaser,  but  had  no 
power  by  custom  to  displace  the 
legal  interest  of  the  reversionary 
lives.] . .  r (97-8) 

15.  Admittance  of  G.  H.  under  a  for- 
feited condition,  in  a  surrender  of 
copyholds  for  lives  •  • .  • (98-9) 

I4,a&b.  Presentment  of  warrant  to 
enter  satisfaction  on  conditional  sur- 
render  of  copyholds  for  lives;  re- 
surrender  to  mortgagor,  and  his  re- 
admittance.  [This  form  assumes  that 
the  first  life  may  destroy  the  copy.]  (99) 

15.  a  &  b»  Surrender  by  A.  B.  (a 
copyholder  for  three  lives),  to  the 
use  of  a  purchaser,  for  the  same 
lives;  and  his  admittance.  [This  form 
assumes,  that  a  grant  for  lives  in  suc- 
cession b  not  customary.]  ........  (100) 

16.  Admittance  of  a  widow  to  her 
freebench  in  copyholds  for  lives..  •  (101) 

17.  a  Sc  b.  Surrender  of  a  widow's 
estate,  and  grant  for  three  lives ..  •  (lOS)^ 

18.  a  &  ^.  Surrender  of  copyholds  for 
lives  to  the  lord,  as  purchaser;  and 
re-grant  for  one  life  to  a  trustee  for 
the  lord (103) 


FORMS  OF  PRECEPTS,  SUMMONSES,  PLAINTS,  &c. 


[A].  Precept  to  the  bailiff  to  summon 

a  general  customary  court  baron  .  .(104) 
Notice  pursuant  to  the  above  precept .  ib. 
[B].  The  oath  to  be  administered  to 

the  homage (105) 

[C].  Precept  to  seise  guousque  after 

three  proclamations ib. 

Bailiff's  return  to  be  indorsed  on  the 

precept b.« (106) 

Precept  to  seise  absolutely  % ib. 

\0L*  II. 


[D].  Precept  to  the  bailiff  to  sebe  on 
suffering  a  recovery •  •  • . .  (106) 

Bailiff's  return  to  be  indorsed 0^7) 

[£.  1].  Precept  to  summon  the  tenant 
to  appear  to  the  plaint  in  a  custom- 
ary writ  of  right ib. 

Summons  pursuant  to  the  precept. ...     ib. 

[E.  2].  Bailiff's  return  to  be  indorsed 
on  the  precept (108) 

[E.  3}«  Grand  Cape,  or  second  precept, 

3F 
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on  default  of  the  tenant's  appearance  f  108) 

Notice  and  summons  pursuant  thereto  (109) 

Bailiff's  return i (110) 

[£.  4].  Precept  to  summon  the  tenant 
in  plaint  of  customary  dower ib. 

[F.  1].  Plaint  in  nature  of  an  assize  of 
novel  disseisin,  and  prayer  of  pro- 
cess  (Ill) 

Continuation  of  the  plaint  at  the  next 
court ;  and  count  therein ib. 

[F.  2].  Plaint  in  nature  of  an  assize  of 
Mort  d'Ancestor;  and  prayer  of  pro- 
cess   (112) 

[F.  3].  Plaint  in  nature  of  a  Formedon 
in  the  remainder,  and  prayer  of  pro- 
cess  (11^) 

Continuation  of  the  plaint  at  the  next 
court ;  and  count  therein ib. 

[F.  4].  Plaint  in  customary  dower  and 
prayer  of  process (114) 

[F.  5].  Plaint  in  nature  of  a  writ  of 


Pip 


entry  in  thepostf  and  prayer  of  pro- 
cess (which  will  serve  with  little  va- 
riation for  a  plaint  in  the  per  and 
ctd) (115) 

[G,  1].  Form  of  £eneral  Mise (116) 

[G.  2].  Mise  on  plaint  of  assize  of  Mort 
d' Ancestor ib. 

[G.  3].  Mise  on  plaint  of  formedoD  in 
the  remainder  (denying  the  right  of 
the  settlor) ib. 

[H.  1].  Precept  of  recognition  in  a  cus- 
tomary writ  of  riffbt (117) 

Summons  on  the  jurors  pursuant  to 
the  above  precept ib^ 

[H.  S].  Precept  of  recognition  in  plaiot 
of  assize  of  Mort  d' Ancestor (118) 

[I].  Juror's  oath  in  a  customary  writ 
of  right (119) 

[K].  Oath  of  the  witnesses ib. 

[L].  Affeeror's  oath ib^ 


PRECEDENTS  OF  DEPUTATIONS,  POWERS  OF  ATTORNEY, 

COPYHOLD  ASSURANCES,  &c. 


Appointment  to  the  stewardship  of  a 
customary  court  baron (120) 

A  general  appointment  of  an  under 
steward • (121) 

Appointment  of  an  under  steward  to 
hold  a  special  court ib. 

Deputation  to  take  a  surrender  out  of 
court  from  husband  and  wife,  of  lands 
belonging  to  the  wife (122) 

License  to  demise ib. 

License  to  fell  timber (123) 

Letter  of  attorney  to  surrender  to  a 
purchaser,  the  purchase  money  hav- 
ing been  previously  paid (124) 

General  power  of  attorney  to  sell  copy- 
holds, and  surrender  to  a  purchaser,    ib. 

Power  of  attorney  to  procure  admit- 
tance in  tail,  and  to  surrender  the 
estate,  and  do  all  necessary  acts  to 
acquire  the  fee  simple (126) 

Surrender  out  of  court  by  a  copyholder 
of  inheritance,  to  the  use  ot  a  pur- 
chaser    (127) 

Surrender  out  of  court  by  husband  and 
wife,  pursuant  to  a  covenant  in  their 
marriage  settlement,  to  the  use  of 
the  trustees  of  the  settlement ....  (128) 

Conditional  surrender  out  of  court,  of 
copyhold  lands  of  inheritance,  into 
the  hands  of  a  deputy  steward. . . .  (130) 

Surrender  out  of  court,  of  copyholds 
of  inheritance,  into  the  hands  of  two 
tenants,  to  the  use  of  a  trustee,  by 
way  of  security (131) 

Surrender  out  of  court,  by  A.  B.,  hold- 


ing a  grant  to  him  and  his  heirs  for 
three  lives,  to  a  purchaser (1^ 

Warrant  to  enter  satisfection  on  a  con- 
ditional surrender (1^) 

Surrender  out  of  court  by  tenant  io 
tail  in  remainder,  with  the  consent 
of  the  tenant  for  life  (the  protector 
'under  the  provisions  of  3  &  4  W.  4. 
c.  74),  for  the  purpose  of  acquiring 
a  reversionary  estate  in  fee  simple.,  ib. 

Surrender  out  of  court  under  5  &4 
W.  4.  c.  74,  by  tenant  in  tail  in  re- 
mainder, in  order  to  acquire  a  base 
fee (136) 

Surrender  out  of  court  under  3  &  4 
W.  4.  c.  74,  by  a  feme  covert  tenant 
'in  tail,  and  her  husband,  in  order  to  • 
acquire  an  absolute  customary  fee.  (137) 

Surrender  out  of  court  under  3  &  4  W. 
4.  c.  74,  by  a  feme  covert  eqvUabhf 
intitled  in  remainder  in  fee,  and  ber 
husband,  to  a  purchaser (13B) 

Deed  of  consent  under  3  &  4  W.  4.  c. 
74,  by  the  immediate  tenant  for  life, 
to  a  disposition  by  the  first  tenant  in 
tail,  for  the  purpose  of  acquiring  an 
estate  in  remainaer  in  fee  simple.. (139) 

Deed  of  disposition  under  3  &  4  W,4. 
c.  74,  by  an  equitable  tenant  in  tail, 
to  a  purchaser (*^^ 

Bargain  and  sale  of  copyholds  to  a  puT' 
chaser,  by  one  of  the  commissioners 
acting  in  execution  of  a^/  of  bank- 
ruptcy under  1  &  2W.  4.  c.  56; 
with  an  authority  to  the  bankrupt  to 
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make  the  surrender  for  the  purpoce 
of  the  purchaser's  admittance;  and 
release  and  confirmation  by  the  as- 
signees and  the  bankrupt (143) 

Surrender  out  of  court  by  a  bankrupt 
(pursuant  to  the  authority  contained 
in  the  bargain  and  sale  from  one  of 
the  commissioners),  to  a  purchaser  (146) 

Surrender  out  of  court  of  the  copyhold 
lands  o£  an  insolvent  debtor,  by  the 
assignee  appointed  by  the  court,  to 
a  purchaser (149) 

Deed  of  covenant  to  surrender  copy- 
holds of  inheritance  to  a  purchaser  (150) 

Release  of  freeholds  and  covenant  to 
surrender  copyholds  to  a  purchaser  (154) 

Qualified  covenants  for  title  as  to  the 
freehold  part,  and  absolute  cove* 
nants,  as  to  the  copyhold  part,  in  a 
deed  similar  to  the  last (158) 

Deed  of  covenants  to  accompany  a 
conditional  surrender  of  copyholds  (160) 

Conveyance  of  freeholds,  and  cove- 
nant to  surrender  copyholds  by  way 
of  mortage (1^^) 

Covenant  in  a  marriage  settlement  to 
surrender  copyholds  to  trustees,  upon 
trusts  to  correspond  with  the  uses 
previously  limited  of  freehold  estates  ( 1 70} 

Appointment  of  copyholds  by  a  feme 
covert,  in  exercise  of  a  power,  to 
uses  directed  by  a  purchaser;  and 
covenants  by  the  husband  to  join  with 
his  wife  in  a  surrender,  bv  way  of 
further  assurance,  and  for  the  title  (171) 
Bargain  and  sale  of  copyholds  to  a  pur- 


(569) 

chaser,  under  a  power  given  to  exe- 
cutors  (176) 

Release  of  right  by  a  person  supposed 
to  be  in  titled  to  admittance  as  cus- 
tomary heir  of  a  surviving  trustee    (178) 

Release  of  right  by  customary  heirs  in 
Gavelkind,  and  by  the  cesiujf  que 
truitt  to  a  purchaser  who  had  been 
previously  admitted  under  a  surren- 
der by  devisees  of  real  eitates  in  trust 
for  sale ;  and  covenants  for  title  . .  (1 79) 

Declaration  of  trust  of  copyholds  for 
lives,  by  the  nominees  of  a  purchaser 

(184) 

Grant  of  an  annuity  by  a  copyholder 
seised  for  an  estate  for  life,  carved 
out  of  the  inheritance (186) 

lOhservatioTu,  in  notis,  on  the  regiitry 
«c/ o/*53  (Jeo.  3.  C.  HI.] (193-4) 

Power  to  enable  successive  tenants  for 
life  of  a  manor,  to  grant  licenses  to 
demise  to  copyholders (194) 

Proviso  in  a  will  authorising  trustees 
to  grant  leases  of  copyholds,  under 
similar  restrictions  to  those  previous- 
ly imposed  with  respect  to  freehol'ds      ib. 

Lease  by  trustees  and  the  cestui  que 
trusti  to  commit  a  forfeiture  of  copy- 
holds, in  order  to  bar  an  equitable 
estate  tail ,  .(195) 

Precept  of  seisure  by  reason  of  the 
above  forfeiture (197) 

Bailiff's  return  indorsed (198) 

Deed  of  Enfranchisement ib. 

Deed  of  Enfranchisement  under  a 
power  iu  a  marriage  settlement. . . .  (204) 


EXTRACTS  FROM  ACTS  OF  PARLIAMENT, 

(Relating  to  Copyholds.) 


1  R.  3.  c.  4.  **  Of  what  credit  and 
estate  those  jurors  must  be  which 
shall  be  impanelled  in  the  sheriff's 
turn" (212) 

1  Ed.  6.  c  1 4.  **  The  act  for  chantries 
cellmate  " ib. 

2  &  3  Ed.  6.  c  8.  "  An  act  for  finding 

of  offices  before  escheators" (213) 

5  Eliz.  c  14.  "  An  act  against  forgers 
of  false  deeds  and  writings  *' (214) 

27^1iz.  c.  4.  **  An  act  against  covin- 
ous and  fraudulent  conveyances".  .(217) 

[Reference  to  3S  £liz.  c.  2.  to  restrain 
popish  recusants  to  some  certain 
places  of  abode'] (220) 

[Reference  to  7  Jac  1.  c.  21,  for  con^ 

Jirmation  of  decrees  ihereafter  to  be 

made  in  the  Exchequer  Chamber  and 


Ihidiy  Courts  concerning  customary 
or  copyhold  lands  and  tenements ;  of 
which  a  full  extract  is  given  in  a 
note  to  Brown  &  Rawlins,  7  East 
481] ib. 

21  Jac.  1.  c.  15.  '<  An  act  to  enable 
judges  and  justices  of  the  peace  to 
give  restitution  of  possession  in  cer- 
tain cases."  ISee  3  Hen.  6.  c.  9. 
31  Eliz.  c.  11] (221) 

19  Car.  2.  c.  6.  "  An  act  for  the  redress 
of  inconveniences  by  want  of  proof 
of  the  deceases  of  persons  beyond 
the  seas,  or  absenting  themselves, 
upon  whose  lives  estates  do  depend." 
[See  also,  6  Anne,  c.  18] ib. 

7  Anne,  c.  10.  "  An  act  for  rendering 
more  effectual  the  laws  concerning 
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commisBionen  of  sewers'*  •  • (223) 

9  Geo.  2.  c.  36,  **  An  act  to  restrain 
the  disposition  of  lands  whereby  the 

same  become  unalienable" (3^5) 

9  Geo.  4.  c.  85.  "An  act  for  remedy- 
ing a  defect  in  the  titles  of  lands 
purchased  for  charitable  purposes.  .(226) 
52  Greo.  3.  c.  102.  *'  An  act  for  the  re- 

S'lstering  and  securing  of  charitable 
onations  " (228) 

l^Jieference  to  43  Eliz.  c.  4.  of  charitable 
utcM  :  and  52  Geo.  3.  c.  101.  provide 
ing  a  lummary  remedy  on  abuses  of 
charitable  tnists] ib.  n. 

31  G.  2.  c.  14.  '*  An  act  for  further  ex* 
plainins  the  laws  touching  the  electors 
of  knights  of  the  shire  to  serve  in  par- 
liament for  that  part  of  Great  Britain 
called  England" (232) 

39  8i  40  Geo.  3.  c.  88.  '*  An  act  con- 
cerning the  disposition  of  certain  real 
and  personal  property  of  his  Majes- 
ty, his  heirs  and  successors ;  and  also 
of  the  real  and  personal  property  of 
her  Majesty,  and  of  the  Queen  con- 
sort for  the  time  being" (233) 

59  Geo.  3.  c.  94.  '*  An  act  to  explain 
and  amend  two  acts  passed  in  the 
89th  &  40th,  and  47th  years  of  his 
present  Majesty,  concerning  the  dis- 
position of  certain  real  and  personal 
property  of  his  Majesty,  his  heirs  and 
successors'' (^^34) 

[Reference  to  6  Geo,  4.  c.  17.  for  «r- 
tending  the  provisions  of  the  last^men'- 
tioned'Mct,  and  authorising  the  King 
to  direct  the  execution  of  grants  of 
LEASEHOLD  manors,  ^c,  to  which  the 
Crown  may  become  intitlcd  byforfeiU' 
ure,  4'c.] ib.  n. 

39  &  40  Geo.  3.  c.  98.  "  An  act  to  re- 
strain all  trusts  and  directions  in 
deeds  or  wills  whereby  the  profits  or 
produce  of  real  or  personal  estate 
shall  be  accumulated,  and  the  bene- 
ficial enjoyment  thereof  postponed 
beyond  the*  time  therein  limited." 
(Thelluss(m  v.  Woodford,  4  Ves.  227) 

(237) 

[N.  B.  A  trust  by  will  for  the  accumu" 
latum  of  dividends  during  the  life  of 
A,  contrary  to  the  stat.,  is  good  for 
21  years.     Griffiths  v.  Vere,  9  Ves. 

'    127.] ib.  n. 

42  Geo.  3.  c.  116.  **  An  act  for  conso-^ 
lidating  the  provisions  of  the  several 
acts  passed  for  the  redemption  and 
sale  of  the  land  tax,  into  one  act, 
.  and  for  making  further  provision  for 
the  redemption  and  sale  thereof;  and 
for  removing  doubts  respecting  the 
right  of  persons  claiming  to  vote  at 


elections  for  knights  of  the  sfaire,^  ^  ' 
and  other  members  to  serve  in  par- 
liament, in  respect  of  messuages, 
lands,  or  tenements,  the  land  tax 
upon  which  shall  have  been  redeem- 
ed or  purchased" (238) 

63  Geo,  3.  c.  123.  ^  An  act  to  amend 
and  render  more  efiectual  several 
acts  passed  for  the  redemption  and 
sale  of  the  land  tax  " (250) 

53  Geo.  3.  c  142.  '*  An  act  to  explain 
and  amend  several  acts  relative  to 
the  land  tax"... (251) 

[Reference  to  5  Geo.  4.  c.  88,  to  amend 
the  law  relating  to  the  land  and 
assessed  taxes,  and  to  regulate  the 
appointment  of  receivers-general  in 
England  and  Wtdes,"] •  •  •  •  ib.  n. 

Stamp  act  48  Geo.  3.  c.  149 (252) 

Stamp  aot  55  Geo.  3.  c.  184 (3^5) 

[Observations  on  the  clauses  in  the  seve- 
ral  stamp  acts  creating  a  doubt  as  to 
the  necessity  of  distinct  stamps  for  eadk 
separate  copyhold^  where  more  than 
one  is  included  in  the  same  surrender 
or  admittance] (263)  ii« 

53  Geo.  3.  c.  141.  '*  An  act  to  repeal 
an  act  of  the  17th  year  of  the  reign 
of  his  present  Majesty,  intituled, 
'  An  act  for  regjistering- the  grants  ojf 
^e  annuities,  and  for  the  better  prO' 
tection  of  infants  against  such  grants* 
and  to  substitute  other. provisions  in 

lieu  thereof" * (874) 

[Vide  also  3  Geo.  4.  c.  92.  7  Geo.  4. 
c.  75.] 

55  Geo.  3.  c.  192.  "  An  act  to  remove 
certain  difficulties  in  the  disposition 
of  copyhold  estates  by  will" (277) 

55  Geo.  3.  c.  147.  *'  Alt  irct  for  ena- 
bling spiritual  persons  to  exchange 
the  parsonage  or  glebe  houses  or 

flebe  lands  belonging  to  their  bene- 
ces,  for  others  of  greater  value,  or 
more  couveniently  situated  for  their 
residence  and  occupation;  and  for 
annexing  such  houses  and  lands,  so 
taken  in  exchange,  to  such  benefices 
as  parsonage  or  glebe  houses  and 
glebe  lands,  and  for  pqrcbasing  and 
annexing  lands  to  become  glebe  in 
certain  cases,    and  for  other  pur- 
poses"  (278> 

56  Geo.  3.  c.  52.  <*  An  act  to  amend 
and  render  more  eflectual  ail  act 
passed  in  the  last  session  of  parlia- 
ment for  enabling  spiritual  penons 
to  exchange  their  parsonage  houses 
or  glebe  lands,  and  for  other  purposes 
therein  mentioned " (^83) 

6  Geo.  4.  c.  8.  ^'  An  act  to  amend  and 
render  more  effectual  an  act  passed 
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in  the  55th  year  of  the  rdgn  of  his 

late  Majesty,  for  enabling  spiritual 

^  persons  to  exchange  their  parsonage 

'  nouses  or  glebe  lands ;  and  for  other 

purposes  therein  mentioned"   «...  (S85) 

[Reference  to  7  Geo.  4.  c.  66,  to  render 
more  effectual  the  several  acts  to  prO' 
fnote  tfte  residence  of  the  parochial 
<^^^»  ^y  making  provision  for  pur» 
chasing  houses^  j-c] ib.  n. 

{Beference  to  I  &  S  Geo.  4.  c  98,  to 
authorise  Sk^  cJfchange  of  landau,  (fc,. 
subject  to  trusts  for  charitable  pur^ 
poses ^  for  other  lands^  4"^.] (287) 

1  i  2  Geo.  4.  c.  93.  "  An  act  for  vest- 
ing all  estates  and  propernr  occupied 
bjT  or  for  the  naval  service  of  this 
kingdom  in  the  principal  officers  of 
his  Majesty's  navy,  and  for  granting 
certain  powers  to  the  said  principal 
officers  and  commissioners" (287) 

6  Geo.  4.  c.  16.  *'  An  act  to  amend  the 
laws  relating  to  bankrupts" (^91) 

[Reference  to  the  cases  of  Read  &  Ward, 
and  Ejcparte  Mountford,  Re  Pon- 
tEN,  €ts  to  the  effect  of  notice  of  the 
act  of  bankruptcy] ^295)  n. 

1  &  2  W.  4.  c.  56.  *<  An  act  to  establish 
a  court  in  bankruptcy" (296) 

[Reference  to  3  &  4  W.  4.  c.  47.  to 
authorise  his  Majesty  to  g^ve  further 
powers  to  the  judges  of  the  court  of 
bankruptcy,  ^c]  • .  • ib.  n. 

7  Geo.  4.  c.  57.  "  An  act  to  amend  and 
consolidate  the  laws  for  the  relief  of 
insolvent  debtors  in  England  " . . . .  (297) 

[Reference  to  the  cases  of  Jellis  & 
MoiTNTFORD,  and  Exparte  Shuttle- 
woRTk ,  Re  Pacey,  as  to  the  debts 
which  will  support  a  fiat  of  bankruptcy 

'    aEaifut  an  insolvent  trader^  .,.•••  (298)n, 

1  W.  4.  c.  38.  **  An  act  to  continue 
and  amend  the  laws  for  the  relief  of 
insolvent  debtors  in  £ngland  ". . . ,  (301) 

[Reference  toU  W.  4.  c.44^  continuing 
the  two  Uut^menHoned  acts} ib.  n. 

10  Geo.  4.  c.  50.  **  An  act  to  consoli- 

•  date*  and  amend  the  laws  relating  to 
the  roaoogement  and  improvement 

•  of  fa  is  Majesty's  woods,  forests,  parks, 
and  chases ;  of  the  land  revenue  of 

-  the  crown  within  the  survey  of  the 
exchequer  in  England ;  and  of  the 
Jand  revenue  of  the  Crown  in  Ire- 
land ;  an^  for  extending  certain  pro- 
visions relating  to  the  same  to  the 
Isles  of  Man  and  Aldemey  " (302) 

[Reference  to  2  W.  4.  c.  1,/or  uniting 
the  office  of  the  surveyor  general  of 
his  Majesty* s  works  and  public  build* 
ings  with  tJte  office  of  the  commissioners 

'  of  his  Majesty's  woods^  foresU,  and 
towrf  rnvntiet,  tj-c] (303)  lU 
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[Reference  to  19  Geo.  3.  c.  45,  to  en* 
able  the  Chancellor  and  Council  of  the 
Duchy  of  Lancaster,  to  sell  certain 
fee-farm  and  .  other  rents,  and  to 
enfranchise  copyhold  and  customary 
tenements^  j-c] (306) 

2  W.  4.  c.  25.  *'  An  act  to  extend  and 
render  more  effectual  two  acts  of    . 
the  1st  &  Snd  and  3d  years  of  his 
late  Majesty  King  George  the  fourth, 
respecting  the  estates  thereby  vested 

.  iq  the  principal  officers  of  the  ord- 
nance, and  to  facilitate  the  public 
business  of  the  ordnance  depart- 
ment " ib. 

1  W.  4.  c.  60.  **  An  act  for  amending 
the  laws  respecting  conveyances  and 
transfers  of  estates  and  funds  vested 
in  trustees  and  mortgagees ;  and  for 
enabling  courts  of  equity  to  give 
effect  to  their  decrees  and  orders  in 
certain  cases" •••••(311) 

1  W.  4.  c.  65.  **  An  act  for  consolidat- 
ing and  amending  the  laws  relating 
to  property  belonging  to  infiints, 
femes  covert,  idiots,   lunatics,  and 

rirsons  of  unsound  mind".  ••••••  .(316) 
3  W.. 4.  c.-  71*  •  *  An  act-for  short-   > 
ening  the  time  of  prescription  in  cer- 
tain cases" (320) 

2.  &  3  W.  4.  c.  80.  *'  An  act  to  autho* 
rize  the  identifying  of  lands  and  other 
possessions  of  certain  Ecclesiastical 
and  Collegiate  Corporations" ....  (S23) 

3  &  4  W.  4.  c.  27.  •*  An  act  for  the 
limitation  of  actions  and  suits  relat- 
ing to  real  property,  and  for  simpli- 
fying the  remedies  for  trying  the 
rights  thereto  " (326) 

3  &  4  W.  4.  c.  74.  "  An  act  for  the 
abolition  of  fines  and  recoveries,  and 
for  the  substitution  of  more  simple 
modes  of  assurance  " {^^) 

[Reference  to  7  Geo,  4.,  repealing  39 
4*  40.  Geo,  3.  c.  56  for  the  relief  of 
persons  intitled  to  entailed  estates  to  be 
purchased  with  trust  monies,  and  en- 
acting that  where  money  was  subject 
to  be  invested  in  freehold  or  copyhold 
land  to  be  settled-  in  tail^  it  might  on        ^ 
petition  to  a  court  of  equity  be  paid  to        » 
the  person  who- would  have  been  tenant 
in  tail  of  the  land,  if  purchased.  But        ' 
NOTE,  the  act  of  1  Geo,  4.  was  repeal 
edby  the  above  act  of  3  S^  ^  fV,  4.  c, 
74.  §.  70.] (369)  n. 

3  &  4  W.  4.  c.  104.  "  An  act  to  render 
freehold  and  copyhold  estates  assets . 
for  the  payment  of  simple  and  con- 
tract debts  " • •  (379). 

3  &  4  W.  4,  c.  106.  ,*f  An  act  for  the 
amendment  of  the  law  of  Inheritance  "    ib« 

[Suggestion  thai  although  copyholds  4irc 


(572) 
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excepted  out  <^lhe  ksgibter  acts/ot 
Yorkshire  and  MiddleMejc^yeteu  a  lei^ 
tee  ofcopyholdM  hat  a  common  law  tn> 
terest,  it  it  advitable  to  regitter  suck 
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leatet  of  copyhold  estatet  at,  if  the 
estate  were  freehold,  would  require  re- 
gulrSl] (383)  IL 


RULES  AND  TABLE  OF  COSTS 

Established  by  the  Court  of  Common  Pleas,  pursuant  to  the  act  of  3  &  4  W.  4.  c  74,  for 
the  abolition  of  fines  and  recoveries (384),  &c. 


COPIES  AND  NOTES  OF  JUDGMENTS  in  several  recent 

Copyhold  Cases;  viz. 


Doe  d.  Hickman  v.  Hickman  &  others, 
[B.  R.  Mich.  T.  1832.] (390) 

Doe  d.  Cawthom  t.  Mee  (or  Hawthorn 
V.  Mee  J  [B.  R.  Easter  T.  1833.] . .  (392) 

Xing  V.  Turner,  [in  Cane.  May  22, 1 833.] 

(393) 

Doe  d.  Leach  v.  Whitaker,  [B.  R.  Tr. 
T.  1833.] (396) 


The  King  v.  Lady  Jane  St,  John  Mild- 
may,  [B.  R.  Tr.  T.  1 833.]    (404) 

Riddell,  widow,  v.  Jenner  k  others  [C. 
B.  Tr.T.  1833.] (408) 

Doe  d.  Grvbh  v.  The  Earl  of  Evrtrng- 
<on,  [B.  R.1833.] («8) 

The  King  y.  The  lord  of  the  manor  of 
Oundle,  [B.  R.  Easter  T.  1834.]. .  (415) 


THIRD  PART  (OR  TREATISE  ON  COURTS 
BARON  AND  COURTS  LEET). 

Rules  to  be  observed  in  holding  a  Court  Leet  and  Court  Baron. 


Direction  for  issuing,  and  form  of»  pre- 
cept to  the  bailiff  to  summon  the 
court •  •  •  (417) 

Instruction  to  the  bailiff,  and  form  of 
notice • (.^^^) 

Instructions  for  the  steward's  guidance 
on  the  court  day  •••  (418-19,)  &c  &C 

Oath  of  the  jurors  of  the  court  leet 

(419),  (420) 

Charge  to  the  jury (420) 

Oath  to  a  person  ofiering  to  give-  evi- 
dence of  treason,  &c (422) 

Oath  of  the  homagers  of  the  court  ba- 


ron  (<«) 

Charge  to  the  homage "^ 

Affeeror's  oath  [in  court  baron]....  (4W) 

Hayward's  oath  ..••.•••••• (*^^ 

Oath  of  fealty "'• 

Bedell,  or  bailiflTs  oath («^) 

Constable's  (or  tithing-man's)  oath  . .    »• 

Aleconner's  oath •  •  •  •  •    "^ 

Affeeror's  oath  [in  court  leet] (^^v 

Adjournment  of  the  Court '"• 

Instructions  to  the  steward  on  coo- 

eluding  the  business  of  the  court ...   «>• 


PRECEDENTS  OF  COURT  ROLLS. 
[Rolls  of  Court  Baron.] 


Presentment  of  tenants  neglecting  to 


Presentment  of  the  death  of  a  free- 
holder, and  proclamation  for  the  heir 


to  take  up  his  estate. 


(489) 


perform  their  suit (428)  |   Presentment  of  the  death  of  a  free- 

holder,  and  general  proclamatton..    »• 


Acknowledgment  of  tenure  by  the  hw 
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of  a  freeholder,  after  proclamation  at 
a  formercourt   (429) 

Presentment  of  the  death  of  a  free- 
holder, and  acknowledgment  of  te- 
nure by  his  devisee ih. 

Presentment  of  sale  by  a  freeholder, 
and  acknowledgment  of  tenure  by 
the  purchaser (^^O) 

Presentment  of  advantages  accrued  to 
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the  lord  bv  escheat,  &c.  &c. .  (430),  (431) 
Precept  to  the  bailifTto  seise  lands  for- 
feited by  attainder ;  and  the  bailiff's 

return  to  be  indorsed  (431)  n. 

Presentment  of  encroachments,  &c.  &c. 

(432) 

By-laws  and  orders ••»..•...  ib.  &c. 

Proceedings  in  court  baron  l^  plaints 
of  debt,  detinue,  ftc (434),  &e. 


Forms  of  Precepts  and  Processes  in  the  Court  Baron. 


Warrant  of  attorney  to  appear (438) 

Condition  of  bond  for  the  defendant's 

appearance. ib. 

Summons  to  appear ib. 

Distringas • ib. 

Second  (or  third)  distringas (439) 

Supersedeas  to  a  distringas  on  appear- 
ance   • ib. 

Replevin  Bond     ib. 

Venditioni  Exponas. (440) 

Sale  of  goods  to  plaintiff  founded  on 

the  venditioni  exponas ib. 

Declaration ib. 

General  issue  in  trespass,  debt,  and 


detinue (442) 

Plea  in  bar  to  a  declaration.  • ib. 

Demurrer  to  plea  in  bar (443) 

Replication • .  •  •     ib. 

Foreign  Plea • ib. 

Venire  facias (444) 

Subpcena  for  witnesses    ib. 

Levari  focias ib. 

Fieri  facias  in  debt (445) 

Fieri  facias  in  case. ibl 

Fieri  facias  in  assumpsit ib* 

Fieri  fiEicias  upon  verdict  for  the  de- 
fendant        ib. 

Fieri  &cias  upon  nonsuit  ..•••••..•  (446) 


Forms  of  Writs  in  a  real  Action  commenced  in  Court  Baron^^ 


Writ  of  rifffat  patent (446) 

Writ  of  tolt,  to  remove  the  action  into 

the  county  court (447) 

Writ  of  pone,  to  remove  the  action  into 


the  court  of  Common  Pleas (447) 

Writ  of  right  patent  qvia  domnui  re* 
mint  curiam  ••••• (448) 


(ROLLS  OF  COURT  LEET  AND  COURT  BARON.) 

Presentment  of  absent  resiants   ....  (449)   I  Presentment  of  nuisances,  &c (450)" 

Presentment  of  officers    (450)   I  Presentment  of  felonies,  &c    •.  (451),  &c. 


Forms  of  Warrants^  %c.  in  connection  with  the  Court  Baron. 


Warrant  to  distrain  for  amercements  (455) 

•  to  distrain  for  arrears  of  quit 

rents    ib, 

— " to  distrain  the  heir  of  a  de- 
ceased freeholder  to    perform    his 

fealty (456) 

to  dutrain  a  freeholder  for 


neglect  of  suit  of  court    (457) 

Warrant  to  the  bailiff  to  assign  timber 

for  repairs (458) 

Consent  of  the  freehold  and  copyhold 
tenants  to  a  grant  by  the  lord,  of 
part  of  the  waste  land,  over  which 
the  tenants  have  a  right  of  common    ib* 


(574) 
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Forms  of  Warrants^  8fc.  in  connection  with  the  Court  Leet. 
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Warrant  to  distrain  for  amercements  (459) 
Order  for  a  constable  who  did  not  ap- 
pear at  the  court,  to  be  sworn  into 
nis  office  by  a  justice  of  the  peace. .     ib. 
Warrant  to  bring  an  offender  against  a  ' 


P«8 
particular  statute  before  the  steward 

of  court  leet , (46o) 

Mittimus  upon  the  above  warraot ....  ib. 
Precept  to  bring  a  scold  to  be  tried  at 

the  court  leet (461) 


EXTRACTS  FROM  ACTS  OF  PARLIAMENT, 
[Relating  to  the  Jurisdiction  of  Courts  BaYon  and  Courts  LeeL) 


Stat.  Marlebridge  52  H.  3.  c.  9.  **  Who 
shall  do  suit  of  court:  Suit  of  court 
by  coparceners" (462) 

13  £dw«  1.  Stat.  S.  c.  6.  [View  of  Arms, 

.     &c] (465) 

1  &  2.  Ph.  &Mary  c  IS.  **  An  act  for 
the  impounding  of  distresses  " ib. 

1  [2}  Jac- 1.  c^  5.  '*  An  act  to  prevent 
the  overcharge  of  the  people  by  stew- 
ards of  court  leets  and  court  barons'* 

(464) 

[Reference  to  Weitm,  I.  r.  35,  agmrut 
nunrdenance,  (Vide  also  Westm,  2. 
c,  36.     Antejyt^  5.  p.  750  n.)]. . . . .  (465) 

4  Ed.  4.  c.  1.  [The  length  and  breadth 
of  clQths  made  to  be  sold :  no  cloths 
wrought  beyond  sea  shall  be  brought 
into  England] ib. 

14  &  15  tien.  8.  c.  10.  [The  penalty  for 
unlawful  huntiEjg  th^  .har^]  ....••  (466) 

52  Hen.  8.  c.'l3.  [The  bill  for  the  breed 

of  horses] (^S'^) 

53  Hen.  8.  c.  6.  [The  bill  for  cross 
bows  and  hand  guns]   •  * . .  (468) 

ZZ  Hen.  8.  c.  9.  [1  he  bill  for  the  main- 
taining artillery  and  the  debarring  of 
unlawfiU  games] ib. 

8  &  5  £d.  6.  c.  10.  [The  bill  for  true 
makinc  of  malt] (^^9) 

8  &  3  Edl  6.  c.  15.  [The  bill  of  conspi- 

•    racies  of  victuallers  and  craftsmen].,    ib. 

7  Ed.  6.  c.  5.  [The  act  to  avoid  the  ex- 
eesdve  prices  of  wine] ib. 


2  &  5  P.  &  M.  c.  8.  [The  statute  for 
the  -mending  of  highways] (469) 

4  &  s  R  &.  M.  c.  3.  [An  act  for  the 
taking  of  musters] (^70) 

18  Eliz.  c.  10.  [An  act  of  addition  QDto 
the  former  acts  for  amendiog  and  re- 
pairing of  highways] ^ 

25  Elis.  c  10.  [An  act  for  the  preser- 
vation  of  pheasants  and  partndges]»  ^ 

1  [2]  Jac.  1.  c.  22.  [An  act  concerning 
tanners^  carriers,  shoemakers,  &c.] 
(See  48  Greo.  3.  C.  60.) ;  (<*0 

21  Jac  1.  c  21.  [An  act  concerning 
hostlers  and  innholders] ^ 

[Reference  to  81  Eliz.  e.  7,  'ogimdih 
erecting  and  mamtaimng  ofditsga  ] 

1  Eliz.  c  17.  "AnactfiMrpresemtion 
of  spawn  and  fry  of  fish" -jWi 

9  Hen.  5.  c  17.  «  Holding  pleas  of  the 
crown" (♦") 

1  Ed.  4.  c.  8.  **  Justices  of  peace  may 
award  process  upon  indictments  ta- 
ken in  sheriff's  toums" ••••• 

13  &  14  Car.  8.  c.  12.  •*  An  act  for  the 
better  relief  of  the  poor  of  this  king- 


ib. 


dom 


(479) 


11  Geo.  1.  c.  4.  «  An  act  for  prevent- 
ing the  inconveniences  arisiRg  wr 
want  of  elections  of  mayors  ot  other 
chief  nmgiatrafes  of  boroughs  or  cor- 
poratioiis;*  &c (^^^ 


THE    END. 


G.  Woodfall^  Printer^  Angel  Courts  Skinner  Street,  LondoD. 
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